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, ED BY THe 
UNITED STATES OF AMERICA 


REPORT OF SUBCOMMITTEE 


The House Subcommittee on Legislative Oversight came upon a 
payment of $40,382 made in 1958 to Raylaine Worsteds, Inc., of 
Manchester, N. H. 

The payment was a remission of liquidated damages withheld by 
the Government for delays in furnishing textiles purchased by the 
Army in 1940. 

The Armed Services Board of Contract Appeals on November 11, 
1957, overruled a decision of the contracting officer made October 15, 
1941. 

Jurisdiction of the subject matter belonged to the Armed Services 
Committee. 

The subject had been noted by the public press prior to the trans- 
fer of the file to us. 

On July 16, 1958, we were directed under the authority of House 
Resolution 67 to inquire into the circumstances surrounding the let- 
ting, handling, and disposition of this contract. 

House Rule XI 25 (m) (3) having been complied with; and the rules 
of this subcommittee having been in all respects complied with, the 
subcommittee by unanimous vote authorized the printing and release 
of the sworn testimony and documentation taken in executive session. 

The Armed Services Board of Contract Appeals is not a statutory 
board. However, Congress on May 11,1954 (sec. 321, Title 41,U.S.C.) 
gave implied recognition to the existence of such boards and actions 
taken by them. 

Inquiries were made by Mr. Sherman Adams, the Assistant to the 
President, two Senators and a Congressman, concerning the claim of 
Raylaine Worsteds, Inc., while it was pending. The inquiries were 
generated by the company in its own behalf. 

While these inquiries attracted the attention of some members of 
the Armed Services Board of Contract Appeals, there was no evidence 
presented to the subcommittee which indicated an intent by Mr. 
Adams or any Member of Congress to influence the Board. 

We believe the rules of procedure of the Armed Services Board of 
Contract Appeals should be a matter for further study by Congress. 
If, as appears to be permissible under existing law, the Comptroller 
General and the Armed Services Board of Contract henna may 
review decisions or cases of long standing, then neither contractor nor 
Government may close their books with any assurance of finality. 
Congress should determine whether there ought to be a time at which 
these claims should come to a conclusion. 
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The record which we release is unexpurgated.. No public hearings 
are needed. 


Respectfully submitted. 


Approved: August 6, 1958. 
F. Epwarp Hesenrt, 
Chairman, Subcommittee for Special Investigations. 
L. MENDEL Rivers, 
O. C. FisHEr, 
Porter Harpy, JR., 
GeorGceE P. MILLER, 
Wituiam E. Hess, 
Leon H. Gavin, 
PauL CUNNINGHAM, 
Witir1am H. Bares, 
FranNK C. Osmers, JR. 
Approved: August 6, 1958. 
CarRL VINSON, 
Chairman, Armed Services Committee. 
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EIGHTY-FIFTH CONGRESS 
HOUSE OF REPRESENTATIVES 
COMMITTEE ON ARMED SERVICES 


SUBCOMMITTEE FOR 
SPECIAL INVESTIGATIONS 


Monday 
July 26, 1958 


as to inquire the handling and 
disposition of Services Board of Contract als 
Case No, 1042, a claim of laine Worsteds, Inc., which 
had a t contract for textile manufac 


t 
Manchester, New Hampshire, between December 1940 and i 
aero. in November 1555. ‘The contract was No. Woke) 
OM je ° 


This hearing is being conducted in Executive Session 
pursuant to the Rules of the House and the Rulcs of the 
Subcorzaulttee, copies of which are the first enclosure, 


There has been presented in evidence before the Sub- 
Se ss eae ae oa 
of Roswell M, Austin, former Momber of the Board, which 
reads ac Sekienaia 


Apr 2 1957 
"Because of intervention of Mr Adams from 
the white House, and some Congressman o* 


understand that sentiment is growing to crant 
another oral hearings. 


"Tho I deeply resent the intrusion, os 
I think is highly unethical, I am willing to 
‘so along’ with anothcr hearing.” 
RMA 


A photostatic copy is the second enclosure herewith, 








Hon, Sherman Adams -2- July 25, 1958 


There has likewise been presented a memorandum dated 
26 July 1956 addressed to the Members of the Armod Service 
Board of Contract Appeals, signed by Joseph A. Avery, a 
Member with which your name has been associated, A photo- 
static copy is the third enclosure herewith. 


There has also been presented 
Panel of the Board dated 5 April 1957, signed by C. Robert 
Bard, Colonel, JAGQ, Deputy Chairman, ee ce 
of Which reference is made to "outward influence”, A letter 
ra ae ee See eaene’ Ce eee Ree Seen, senshi sted 
with the documents referred to 
memorandum is the fourth enclosure herewith, 


me saree dé Fignouth ears dolince ithewie 
now an «xp 
sestiiied Mak hn iiateeeed ak tesa tas Datheon to Sen wath 
reference to this subject matter, 


The Subcommittee has directed that you be presented 
with the information above referred to for such actian as 
you may consider appropriate, 


House Rule XI 25 (m) provides as follows: 


"(m) If the committee determines that evidence 
a at an investigative hearing aa _- to 
ane or incriminate any person, shall-- 
P 1) heave such evidence or tcotimony in 
executive session;" 


and House Rule XI 25 (m)(2) provides as follows: 


“(2) afford such person an opportwmity 
voluntarily to appear as a witness;" 


In accordance with the Rule and the subject matter 
a referred to, the Subconrrittee desires to afford you 
an opportamity voluntarily to appear as a witness at an 
Executive Session of the Subcorrittee on eee 7. 30, 
1950, at ten o'clock in the forenoon in Subcormi 

in the Old House Office Building, 
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Hon, Sherman Adams -3- July 26, 1958 


This letter is being conveyed to you by hand in view 
of the time limit in the matter, 


I would appreciate your prompt advice in the premises, 
Sincerely yours, 


FP. Edw, Hebert 
Chairman 








First Enclesure 


Ill. INFORMATION FOR WITNESSES 


Witnesses before being sworn shall be advised by the chairman 
conducting the hearing (or counsel for the subcommittee under the 
direction of the chairman) of the House resolution authorizing the 
inquiry, the authority of the subcommittee or members conducting 
the hearing, and shall also be admonished of their constitutional 
rights, and of the subject of the investigation, and a copy of House 
Rule XI 25 shall be made available to them. 


House Rule XI 25 (i): ‘‘The chairman at an investigative hearing shall announce in an opening 
statement the subject of the investigation.” 
Fifth amendment to the Constitution of the United States: ‘‘ No person shall be held to answer 
= a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, 
cers in cases arising in the land or naval forces, or in the Militia, when in actual service in time 
ar or public danger; nor shall any person be subject for the same offense to be twice put in 
ake of life or limb; nor shall be compelled in any Criminal Case to be a witness against himself; 
nor be deprived of life, liberty, or property, without due process of law; nor shall private property 
be taken for public use, without just compensation.” 
House Rule XI 25 (m) and (n): 
**(m) If the committee determines that evidence or testimony at an investigative hearing may 
tend to defame, degrade, or incriminate any person, it shall— 
(1) receive such evidence or testimony in executive session; 
(2) afford such person an opportunity voluntarily to appear as a witness; and 
(3) receive and dispose of requests from such person to subpena additional witnesses. 
“‘(n) Except as provided in paragraph (m), the chairman shall receive and the committee shall 
dis of requests to ore additional witnesses.’ 
ouse Rule XI 25 (j): ‘‘A y of the committee rules, ifany, and paragraph 25 ofrule XI of the 
House of Representatives : be made available to the witness.” 
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DEPARTMENTOP-WHE AIR FORCE 
OFFICE OF THE ASSISTANT SECRETARY 
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26 aay 1998 
CONTRACT APFRALS 
of this matter. Full Beard 
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( Third Rneclosure) 


haz boen received based on enothar letter 





Ree ASBCA Ho. 18h2, Appee) of Raylaine Warstets, Ine. 


{TO MEWS, ARMED SPRVICES BOARD 2 








Feom 


Armed Services Board of 


Contract Appeals 
arwy Panel 


1. Reference is made to the letter, dated 26 March 1957, addreseed to 
The Honorable Wilber M. Brucker by Mr. Edwin J. McDermott, attormey for 
Raylaine Worsteds, Inc. Mr. McDermott inclosed a copy of an aetion by the 
Comptroller General of the United States and requested an epportumity to 
diseases the matter with The Secretary of the Army. 


2. Mr. MeDermott's letter is one of three attempts by hia and his 
elient to bring cutward influence to bear on the disposition of a motion, 
filed on 18 March 1957 and now pending before the Armed Services Board of 
Contract Appeals. The motion is designed to obtain a reconsideration of «a 
former action of the Board holding that the board is without jurisdiction 
to determine the appeal of haylaine Worsteis, Inc. The orderly processes 
of the Board having been invoked, the motion is set for hearing om 22 April 
1957 before the full Board. Upon completion of the hearing, « formal decision 
will be prepared. 


3. In view of the above, it appears trat no useful purpose would be 
served by granting Mr. McDermott's request. 


&. Inclesed is a reply prep.ced for the signature of the Assistant 
Seeretary of the Arny. 7 
/s/ 


C. Robert Bard, Colemel, JAgc 
Deputy Chairaan 


(Fourth Enclsoure) 
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THE WHITE HOUSE 


WASHINGTON 


THE ASSISTANT TO THE PRESIDENT 


July 29, 1958 


Dear Mr. Hebert: 


I have your letter of June 28, 1958, in which you call my 
attention to certain documents presented in evidence before 
your Subcommittee in its inquiry into the handling and dis- 
position of the claim of Raylaine Worsteds, Inc. You also 
state that your Subcommittee desires to afford me an 
opportunity voluntarily to appear as a witness. 


The only thing that I know about the Raylaine Worsteds 
matter is that over the period 1954-1958 I received some 
seven or eight letters from Raylaine, which I routinely re- 
ferred to the Military Aide to the President with the request 
that he obtain drafts of suggested replies. In due course, 
these drafts were received by my office from the Military 
Aide and, with minor editorial changes made by my office 
staff, were signed by me and sent out to Raylaine. In no 
instance did I send any of the incoming letters to, nor have 
any communications with, the Armed Services Board of Con- 
tract Appeals or any member thereof, 


Since the foregoing is the only information that I can give to 
your Subcommittee, I feel that under these circumstances 
my appearance before your Subcommittee would not serve 
any useful purpose. 


cerely, 


The Honorable F. Edw. Hebert 
Chairman 

Subcommittee for Special Investigations 
Committee on Armed Services 

House of Representatives 
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MONDAY, JULY 21, 1958 


House or REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D. C. 


EXECUTIVE SESSION 


The subcommittee met at 10 a. m., Hon. F. Edward Hébert, 
chairman of the subcommittee, presiding, with all members present. 

Mr. Hépert. The committee will be in order. 

Members of the committee, this special meeting is called in executive 
session under the rules of the House and of the committee. 

It is to conduct an inquiry into the circumstances surrounding the 
disposition of an Army contract, No. W 669 QM-—10270, which was 
presented to the Armed Services Board of Contract Appeals and to 
others in file No. 1842 and which was also the subject of a decision 
by the United States Court of Claims in file No. 49550 on December 
5, 1956, and of action by the Comptroller General in his file No. 
B 92885 and B 93951 and claim certificate No. 1075684, together 
with any other facts or circumstances which may bear upon or be 
related to or in any way connected with the subjects announced and 
identified by number. 

The witnesses have all participated in the handling and disposition 
of this subject matter and this identification will serve to advise them 
more specifically. 

Each witness who will appear is under subpena duces tecum, which 
identifies the documents related to this subject matter, and I will 
assume, therefore, that each is fully advised of this statement by a 
subpena of the subject matter of the hearing. 

You are advised that the rules of the House and the subcommittee 
will be fully and strictly enforced. You are advised that this hearing 
is held pursuant to House Resolution 67 of the 85th Congress. And 
counsel will also advise each witness as he appears of his rights and 
under the authority of the resolution by which the committee sits. 

The reason we are present at the hearing this morning the way it is 
is because the entire matter and file was handed to us. _1t was originally 
handed to the chairman, Mr. Vinson, who called Mr. Courtney and 
myself in and turned the file over to us with instructions to thoroughly 
investigate. 

The witnesses that will appear are original witnesses. Under ordi- 
nary circumstances, these witnesses would have previously been inter- 
viewed by the staff. However, because of the nature of the pro- 
ceedings and the necessity of getting it on the record, this is in reality 
what the staff would do. 
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Mr. Vinson has been kind enough to come over here this morning 
to assist us, and I would appreciate it very much to have any com- 
ments that he would make at this time before we start the hearings. 

Mr. Vinson. Mr. Chairman and members of the Armed Services 
Investigating Committee, I think it important that I make a brief 
statement this morning. 

The House has conferred by Resolution 67, investigating authority 
upon the Armed Services Committee. I have appointed you a Sub- 
committee for Special Investigations and given you the authority to 
conduct the inquiries authorized and directed under the authority of 
the House. 

Today, I am assigning to you the duty and responsibility of making 
a full and complete inquiry into the circumstances surrounding the 
letting, disposition, and settlement of contracts between Raylaine 
Worsteds, Inc., and the United States Government acting through 
the Department of the Army or, as it was earlier called, the War 
Department. 

A file in the matter was given me by the chairman of the Subcom- 
mittee on Legislative Oversight on Wednesday afternoon of last week. 
I have turned that file over to your subcommittee chairman, Mr. 
Hébert. 

I have had a preliminary report from special counsel. This is a 
matter which must be subjected to painstaking inquiry. Under the 
authority conferred on me by the House and by the Armed Services 
Committee, I direct you to do so. 

I particularly direct your attention to your rules and the rules of 
the House. 

This subcommittee, I am pleased to say, has established a reputation 
for a high degree of responsibility in the performance of what are some- 
times very onerous and difficult duties. You have made an honorable 
and distinguished record. 

But, I am concerned with decorum of a committee of Congress in 
the discharge of public responsibility. So I call attention to your rules 
and the rules of the House. 

Your rule VIII, which I have approved, states: 

If, in the opinion of the subeommittee * * * public hearings might result in 
unwarranted injury to the reputation of witnesses, the subcommittee by a majority 


vote may direct that an executive hearing be held. 
A few years ago, the House adopted this same rule: 


House rule XI 25 (m): “If the committee determines that evidence or testi- 
mony at an investigative hearing may tend todefame, degrade, or incriminate any 


person, it shall—(1) receive such evidence or testimony in executive session; (2) 
afford such person an opportunity voluntarily to appear as a witness; and * * *,”’ 

In addition to that, I want to call attention to your rule No. XII 
which says that the chairman of the subcommittee shall issue all 
public statements for the subcommittee, and to your rule IX that states 
no part of the testimony of proceedings had at an executive session 
shall be released without the concurrence of the members present at 
that executive session. 

You have a responsibility in a very delicate matter. You must 
discharge it in the highest traditions of this committee and in accord- 
ance with the high standards which you, yourselves, have set. 

Therefore, I am going to request of you that there be no discussions, 
no mention of either names or subjects coming to your attention during 
the course of these hearings with any person. 
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When you have completed your inquiry, then decide the course 
you desire to pursue on the information which has come to hand. 
That is the hallmark of responsible legislative action; and I expect 
you to achieve the highest record of performance. 

* This is now your inquiry. I suggest now that the chairman en- 
tertain a motion to go into executive session on this inquiry, and, by 
executive session, it must be understood that only the membership 
appointed to this subcommittee are to participate in any way or at 
any time in the hearings which you will hold. 

hank you, Mr. Chairman. 

Mr. Hépert. Thank you very much, Mr. Chairman. The Chair 
will entertain the motion outlined by Mr. Vinson? 

Mr. CunNINGHAM. I so move. 

Mr. Hess. I move. 

Mr. Hfépert. Moved by Mr. Cunningham and seconded by Mr. 
Hess. 

Without objection, the motion is agreed to and adopted. The 
committee is in executive session on this subject matter. 

(Thereupon the subcommittee was briefed upon the contents of the 
file presented to the subcommittee by the < crnanead of the House 
Subcommittee on Legislative Oversight and thereupon the proceedings, 
hereafter recorded, were had.) 
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Hovusr OF REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D. C., Tuesday, July 22, 1958. 


EXECUTIVE SESSION 


The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the subcommittee) presiding. 

Mr. Hfésertr. Now the committee is in order. 

Mr. Huss. Call the witness. 

Mr. Courrnny. Now, Mr. Chairman, on the record, we have sub- 
penaed, so the committee may follow the proposed presentation—we 
have under subpena Mr. Roswell M. Austin, who is a member of the 
Board of Contract Appeals; that is a panel of the Board. 

Now I want the committee to know that neither I nor anyone in 
my behalf have talked to Mr. Austin up to this time. 

I want the committee to know that the only things that the staff 
has had before us are the official documents of the Department of 
the Army, the Comptroller General, and the Court of Claims. 

Those documents in turn will be identified by their responsible 
custodian. 

Now there have been quotations in the paper from prospective 
witnesses. Those interviews were without the benefit of any counsel 
or any discussions with any member so far as I know of this committee 
and certainly without benefit of any conversations with me. 

Now, Mr. Chairman, it is our purpose that this proceeding be 
conducted on sworn testimony. And under the rules, Mr. Chair- 
man—Mr. Austin, will you be seated, please. 

Mr. Austin. Thank you. 

Mr. Courtnrey. You are Mr. Austin? 

Mr. Austin. That is right. 

Mr. Courtney. Mr. Chairman, it will be necessary that two things 
occur: (1) that an oath be administered, and (2) that a statement of 
the purpose of the inquiry be stated to Mr. Austin. 

Mr. Hépert. Mr. Austin, will you please rise? 

Mr. Courtney. First, please. Mr. Roswell M. Austin, of 6402 
Ruffin Road, of Chevy Chase, Md. 

Mr. Austin. Maryland. 

Mr. Courtney. And you are here in response to a subpena of the 
subcommittee issued returnable yesterday and extended to today? 

Mr. Austin. That is right. 

Mr. Courtney. Now, Mr. Austin, the chairman is about to swear 
you. 
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2 RAYLAINE WORSTEDS, INC. 


Mr. Hésert. You do solemnly swear that the testimony you will 
give before this subcommittee in the matters now under consideration 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Austin. I do. 


TESTIMONY OF ROSWELL M. AUSTIN 


Mr. Hépert. Sit down, Mr. Austin. 

Mr. Courtney. Mr. Austin, before the chairman explains to you 
the statement of the nature of the inquiry, which is appropriate under 
the rules of the House, I must admonish you that, one, you have the 
right to counsel if you elect to have it- 

(Mr. Kuhn aside.) 

Mr. Courtney. And two, of course, you are familiar with the 
provisions of the fifth amendment of the Constitution of the United 
States. 

And on that advice, the chairman will explain to you the purpose 
of the meeting, so you may understand the nature of the inquiry to 
be made of you. 

Mr. Hézert. Now, Mr. Austin, the subcommittee has been 
directed by the chairman of the full committee, the Honorable Carl 
Vinson, to inquire into the circumstances concerning the letting and 
disposition of contract No. W-669-QM-—10270, which was presented 
to the Armed Services Board of Contract Appeals and to others, in 
file No. 1842, and which was also the subject of a decision by the 
United States Court of Claims in file No. 49550, on December 5, 1956, 
and of action by the Comptroller General in his file No. B-92 885 and 
B-93951, and claim certificate No. 1075684, together with any other 
facts or circumstances which may bear upon or be related to or in 
any way connected with the subjects announced and identified by 
number. 

The witnesses have all participated in the handling and disposition 
of this subject matter and this identification will serve to advise 
them more specifically. 

Each witness who will appear is under subpena duces tecum which 
identifies the documents related to this subject matter and I will 
assume, therefore, that each is fully advised by this statement and 
by his subpena of the subject matter of this hearing. 

You are advised that the rules of the House and of this subcom- 
mittee will be fully and strictly enforced. 

You are advised also that this hearing is held pursuant to House 
Resolution 67 of the 85th Congress, and that counsel will advise 
you of your rights under the C onstitution of the Rules of the House. 

Mr. Courtney. I have sO advised you, Mr. Austin. 

Mr. Austin. All right, sir. 

Mr. Courtney. Mr. Austin, your official employment by the 
United States has terminated, I believe? 

Mr. Austin. That is correct. 

Mr. Courtney. As of what date? 

Mr. Austin. September 30, 1957. 

Mr. Courtney. At which time you were retired? 

Mr. Austin. Retired, under the age of 70, having arrived at the 
age of 70. 

Mr. Courtney. Yes. 

Mr. Austin, when you were employed—you were employed by the 
United States in what capacity, prior to your retirement? 
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Mr. Austin. Just prior I was a member of the Armed Services 
Board of Contract Appeals. I was also chairman of the Air Force 
panel. 

Mr. Courtnry. And how long did you act in that capacity, 
approximately? 

Mr. Austin. Well, as a member of the Board, since September 
1942 and as chairman of the panel—well, from the date when the 
Board was divided up into panels. 

Mr. Courtney. Yes. 

Now the first charter of the Board was in 1942? 

Mr. Austin. Yes, sir. 

Mr. Courtney. That is the date on which you assumed your 
duties? 

Mr. Austin. Yes, sir. 

Mr. Courtney. And thereafter, at a later time, it was broken into 
three separate panels, representing the different services. 

Mr. Austin. Yes, sir. 

Mr. Courrney. Now, Mr. Austin, will you explain to the com- 
mittee how the members of the different panels of which you have 
spoken participated in the action of the Board? 

Mr. Austin. When an appeal was taken to the Board it was 
scanned to see in which department the contract existed. If it was 
an Army contract it was referred to the Army panel. And that pre- 
vailed as to the other two departments. 

Now, if it went to the Army panel, it went to the largest panel, 
which was divided up into divisions. If it went to the Air Force panel, 
there were no divisions. That was a small panel, as also was the Navy 
panel. 

Now when a case came before the Board for hearing which followed 
preparation of that case by the trial attorney of the Government and 
notice to the appellant of the date of hearing, one member of the panel 
was assigned to hear and finally to write the proposed decision. 

Mr. Courtney. Now after the decision was arrived at, how did it 
come to the attention—in the manner of which you have spoken, how 
did it come to the attention of the other members of the panel; if it 
did? 

Mr. Austin. It did. 

Assume now for this answer that it was an Army case. The author 
of the opinion would submit it to his other 2 members of the division, 
1 of whom would be the chairman of that panel. 

Mr. Courtney. Of the Army panel? 

Mr. Austin. Correct. 

Mr. Courrney. Yes. 

Mr. Austin. If those three agreed, then that proposed decision was 
submitted to the chairman of the Air Force panel. If he indicated 
that he did not want, I mean to have a full Board hearing on it, then 
he indicated that fac t, on a form that was provided, and it went to 
the Navy panel. 

If the Navy chairman also approved the decision, or rather waived 
it as we said, then it came back and became the final decision of the 
Board. There being, as you see, on the actual decision as it turned, 
out, only 3 names, unless the division was larger than 3. 

Now, then, assume that either the chairman of the Air Force panel 
or of the Navy panel refused to waive. Then the file went back to 
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the Army panel and the chairman would issue a statement that the 
case is now to be submitted to the full Board, whereupon the file 
would go to each member all the way around, to the Board, and each 
one of them had to vote on that decision. 

He came to his conclusion usually on what we called a buck sheet, 
that is a voting sheet that went around the whole Board. If they 
could not agree, that would be followed by a Board meeting, at which 
all members would be present, and the matter fully threshed out. 

If they came to a good strong majority decision for the opinion, 
it went out then as a divided opinion. 

Mr. Courtney. As a divided opinion? 

Mr. Austin. Yes, sir. If it was in such serious trouble that it 
couidn’t, it was sometimes re-referred even to another panel, to submit 
a decision. 

Mr. Courtney. Now, Mr. Austin, you are a member of the bar? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Of what State? 

Mr. Austin. Vermont. 

Mr. Courtney. And for how leng have you been a member of the 
bar? 

Mr. Austin. Since 1912. 

Mr. Courtney. And prior to your employment in the capacity as 
a member of the Board of the Armed Services Board of Contract 
Appeals, had you practiced law? 

Mr. Austin. Yes, sir. 

Mr. Courtney. And where, Mr. Austin? 

Mr. Austin. In Vermont. I practiced in all the courts of Vermont 
and in the district court of the United States, and I had a few outside. 
I remember being on the border. I became attorney for people who 
were arrested for smuggling. I went before that Commissioner. 

Mr. Courtney. You are familiar with the rules of evidence and, 
of course, with the rules of the Board of Contract Appeals and the 
charter of the Board? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Since its inception? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Including all the changes that have been made t 
date? 

Mr. Austin. Correct. 

Mr. Courtney. Mr. Chairman, at this point in the record I should 
like to interpolate the rules of the ‘Board and the charter—I am SOrry, 
first the charter of the Board as amended to date, the latest ame nd- 
ment being 1955, and the rules of the Board. 

Mr. Hésert. Without objection. 


RvuLEs OF THE ARMED SeERvicES Boarp oF CONTRACT APPEALS 
Revised June 30, 1955 


PREFACE TO RULES 


The Armed Services Board of Contract Appeals is the authorized representative 
of the Secretaries of the Army, Navy, and Air Force in hearing, considering 
and determining as fully and finally as might each of the Secretaries: 

(a) Appeals by contractors from decisions on disputed questions by 
contracting officers or their authorized representatives or by other authorities 
pursuant to the provisions of Armed Services contracts requiring the deter- 
mination of appeals by the head of a Department of the Armed Services or 
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by his duly authorized representative or board, or pursuant to the provisions 
of any directive whereby the Secretary of a Department of the armed services 
has granted a right of appeal not contained in the contract; 

(b) Appeals by armed services contractors pursuant to section 13 (e) (1) (i) 
and section 17 (c) of the Contract Settlement Act of 1944. 

When an appeal is taken pursuant to a disputes clause in a contract which 
provides only for appeals from decisions on questions of fact, the Board may, in 
its discretion, hear, consider, and decide all questions of law necessary for the com- 
plete adjudication of the issue. Unless the contract provides otherwise, when 
in the consideration of an appeal it appears that a claim for unliquidated damages 
is involved therein, the Board, insofar as the evidence permits, makes findings 
of fact with respect to such claims without expressing opinion on questions of 
liability. 

When a contract requires the Secretary of a Department of the armed services 
personally to render a decision on the matter in dispute, the Board submits its 
findings and recommendations to the Secretary of the Department. 

There are three panels of the Board: the Army, Navy, and Air Force panels. 
In general, appeals are assigned for decision to the panel of the Department: whose 
contract or procurement is directly involved. Each of the panels acts in divisions, 
which normally consist of three or more members of the panel. Hearings may be 
held by a division, by a designated member, or by a duly authorized examiner. 
The decision of a majority of a division constitutes the decision of the panel and 
of the Board, provided that all three panel chairmen signify that in their opinion 
a review by the full Board is not required. If a majority of the members of a 
division do not agree upon a decision, or if one or more panel chairmen do not 
waive review by the full Board, determination of the appeal is made by a majority 
of the members of the full Board. 


SCOPE OF RULES 


1. These rules govern the procedure in all cases before the Board. They shall 
be construed for the purpose of securing just and inexpensive determination of 
appeals without unnecessary delay. All pleadings provided for hereunder shall 
be so construed as to do substantial justice. 


PROCEEDINGS PRELIMINARY TO HEARINGS 


2. Appeals, how taken.—Notice of an appeal must be in writing, and the original, 


together with two copies, may be filed with the contracting officer from whose 
decision the appeal is taken. The notice of appeal must be mailed or otherwise 
filed within the time specified therefor in the contract or allowed by applicable 
provision of directive or law. 

3. Notice of appeal, contents of.—A notice of appeal should indicate that an ap- 
peal is thereby intended, and should identify the contract (by number), the 
department and agency or bureau cognizant of the dispute, and the decision from 
which the appeal is taken. The notice of appeal should be signed personally by 
the appellant (the contractor taking the appeal), or by an officer of the appellant 
corporation or member of the appellant firm, or by the contractor’s duly authorized 
representative or attorney. The complaint referred to in rule 5 may be filed with 
the notice of appeal. 

1. Duties of contracting officer—When a notice of appeal in any form has been 
received by the contracting officer he shall endorse thereon the date of mailing 
or the date of receipt if otherwise filed and within 10 days shall forward the notice 
of appeal, and the complaint if filed therewith, to the Board. The contracting 
officer shall promptly thereafter compile and transmit to counsel for the Govern- 
ment copies of all documents pertinent to the appeal, including the following: 

(1) The findings of fact and the decision from which the appeal is taken, 
and the letter or letters or other documents of claim in response to which 
the decision was issued; 

(2) The contract and pertinent plans, specifications, amendments, and 

change orders; 

(3) Correspondence between the parties and other data pertinent to the 
appeal; 

(4) Transcripts of any testimony taken during the course of the proceedings 
on the matter in dispute prior to the filing of the notice of appeal with this 
Board; 

5) Such additional information as the contracting officer may consider 
material. 
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When the Board has received the original notice of appeal the Board will 
promptly so advise the contractor and the contracting officer, and will forward 
to the contractor a copy of these rules. 

5. Complaint.—Within 30 days after receipt of notice of docketing by the 
Board of the appeal, or within such longer period of time as may be allowed by 
the Board, the appellant shall file with the Board, if not previously filed with the 
notice of appeal, a complaint setting forth simple, concise and direct statements 
of each of his claims showing that he is entitled to relief. Each claim shall be 
stated with as much particularity as is practical. No technical form is required, 
but each claim should be separately identified. Documentary evidence in sup- 
port of claims may be filed as exhibits to the complaint. All documents filed as 
exhibits to the complaint shall be plainly listed and identified in the complaint. 
An original and three copies of the complaint shail be filed. Upon receipt thereof 
the recorder of the Board shall serve a copy of the complaint on counsel for the 
Government. 

6. Answer.—Within 60 days after service of the complaint, or within such 
longer period of time as may be allowed by the Board, counsel for the Government 
shall prepare and file with the Board an answer thereto. The answer shall set 
forth simple, concise, and direct statements of the Government’s defenses to 
each claim asserted by appellant. Each defense shall be stated with as much 
particularity as is practical. Defenses which go to the jurisdiction of the Board 
may be included in the answer, or may be raised by motion pursuant to the 
provisions of rule 10. Counsel for the Government shall at the same time file 
with the Board the following documents, which shall be plainly listed and 
identified: 

(1) The findings of fact if any and the decision from which the appeal is 
taken, and the letter or letters or documents of claim in response to which the 
decision was issued by the contracting officer; 

(2) The contract and pertinent plans, specifications, amendments, and 
change orders. 

Documentary evidence in support of the Government’s defenses may be filed as 
exhibits to the answer. All documents filed as exhibits to the answer shall be 
plainly listed and identified in the answer. An original and three copies of the 
answer shall be filed with the Board. Upon receipt thereof the Recorder shall 
serve a copy of the answer on appellant or his attorney. 

7. Appeal file; inspection of file—The notice of appeal, the complaint and ex- 
hibits attached thereto, the answer and exhibits attached thereto, and the docu- 
ments required to be filed therewith pursuant to rule 6, all papers filed by the 
parties with the Board pursuant to these rules, and all correspondence exchanged 
between the Board and the parties or their attorneys shall constitute the appeal 
file, which shall be available for inspection by appellant and Government counsel 
at the offices of the Board. Prior arrangements for inspection of the file should 
be made with the recorder of the Board. 

8. Amendments of pleadings.—At any time before oral hearing or before sub- 
mission of a ease by the parties without an oral hearing the Board in its discretion 
may permit a party, within the proper scope of the appeal, to amend its complaint 
or answer, upon conditions just to both parties. The Board upon its own initiative 
or upon application by a party may, in its discretion, order a party to make a 
more definite statement of its complaint or answer, or to reply to an answer. 
When issues within the proper scope of the appeal but not raised by the com- 
plaint and answer are tried by express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised therein. Such amendment of 
the complaint and answer as may be necessary to cause them to conform to the 
evidence may be made upon motion at any time, even after decision, but failure 
so to amend does not affect the result of the trial of these issues. If evidence is 
objected to at the hearing on the ground that it is not within the issues made by 
the complaint and answer, the hearing member or examiner may allow the plead- 
ings to be amended within the proper scope of the appeal and shall do so freely 
when the presentation of the merits of the action will be served thereby and the 
objecting party fails to satisfy the hearing member or examiner that the admis- 
sion of such evidence would prejudice him in maintaining his case or defense 
upon the merits. The hearing member or examiner may, however, grant a 
continuance to enable the objecting party to meet such evidence. 

9. Trial briefs.—The Board in its discretion may order the submission of trial 
briefs prior to assignment of a case for oral hearing. 

10. Motions to dismiss.—Defenses which go to the jurisdiction of the Board 
may be raised by motion. Filing of motions to dismiss for lack of jurisdiction 
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shall not be unreasonably delayed. The Board, however, has the right at any 
time to recognize its lack of authority to proceed in a particular case. Motions 
to dismiss for lack of jurisdiction shall, on application of either party, be heard 
and determined before oral hearing on the merits unless the Board orders that 
determination of the motion be deferred pending oral hearing on both the merits 
and the motion. 

11. Failure to state a case.—In the event, after completion of the pleadings, 
the Board finds that appellant has failed to state a case on which any relief could 
be granted by the Board, the Board may give notice to appellant to show cause 
why the appeal should not be dismissed on the ground that no useful purpose 
would be served by setting the case for oral hearing on the merits. Appellant, in 
such event, will be afforded the opportunity to be heard orally for the purpose of 
showing cause why the appeal should not be dismissed on that ground, and if 
appellant so desires to move to amend the complaint, within the proper scope of 
the appeal. If the Board thereafter finds appellant has failed to show cause, and 
finds that the complaint, with such amendments as may be offered by appellant, 
fails to state a case on which the Board could grant relief, the appeal shall be 
dismissed. 

12. Depositions.—Depositions which a party desires to take for the purpose of 
offering in evidence shall be taken in accordance with the procedure set forth 
in appendix A. 

13. Interrogatories to parties; inspection of documents; admission of facts.—Under 
appropriate circumstances, but not as a matter of course, the Board will entertain 
applications for permission to serve written interrogatories upon the opposing 
party, applications for an order to produce and permit the inspection of designated 
documents, and applications for permission to serve upon the opposing party a 
request for the admission of specified facts. Such applications shall be received 
and approved only to the extent and upon such terms as the Board in its discretion 
considers to be consistent with the objective of securing just and inexpensive 
determination of appeals without unnecessary delay, and essential to the proper 
pursuit of that objective in the particular case. 

14. Prehearing conferences.—In any case the Board in its discretion, upon its 
own initiative or upon the app'ication of one of the parties, may call upon the 
parties of their attorneys or representatives to appear before a member or exam- 
iner of the Board for a conference to consider: 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to the pleadings; 

(3) The possibility of obtaining admissions of fact and of documents which 
will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) Such other matters as may aid in the disposition of the appeal. 

The presiding member or examiner, at the conclusion of such a conference, 
shall make such order as in his discretion is found to be appropriate with reference 
to action taken at the conference, amendments allowed or to be made to the 
pleadings, agreements made by the parties as to any of the matters considered, 
and limitation of issues for trial. 

15. Service of papers.—Service of papers in all proceedings pending before the 
Board may be made personally, or by mailing the same in a sealed envelope, 
registered, return receipt requested, with postage prepaid, addressed to the party 
upon whom service shall be made, and the date of the registry receipt shall be the 
date of service. Waiver of the service of any papers may be noted thereon or on 
a copy thereof, or on a separate paper, signed by the parties or their attorneys and 
filed with the Board. When any party has appeared by attorney, service upon 
the attorney will be deemed proper service upon such party. 


HEARINGS 


16. Where held.—Hearings will be held at the office of the Board in Washington, 
D. C., unless it is otherwise ordered by the Board. Hearings will not ordinarily 
be held elsewhere, but if a request therefor is seasonably made and good cause 
therefor appears, the Board may order a hearing to be held at another location. 

17. Notice of hearings.—Appellant and Government counsel shal! be given at 
least 15 days’ notice of the time and place of hearing. 

18. Submission without a hearing.—If either party does not wish to appear or be 
represented at a hearing, the Board shall be so advised. A party who so advises 
the Board may submit a brief within 20 days after the date assigned for the hear- 
ing, or within such other period of time as may be allowed by the Board. If both 
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parties advise the Board that an oral hearing is not desired, briefs may be sub- 
mitted by the parties within such period of time as may be allowed by the Board. 

19. Absence of parties or counsel.—The unexcused absence of a party or his 
authorized representative at the time and place set for the hearing will not be the 
occasion for delay. In such event the hearing will proceed and the case will be 
regarded as submitted by the absent party. 

20. Nature of hearings—Hearings shall be as informal as may be reasonably 
allowable and appropriate under all the circumstances. Appellant and Govern- 
ment counsel may offer at a hearing on the merits such relevant evidence as they 
deem appropriate and as would be admissible under the generally accepted rules 
of evidence applied in the courts of the United States in nonjury trials, subject, 
however, to the exercise of reasonable discretion by the presiding member or 
examiner in supervising the extent and manner of presentation of such evidence. 
Letters or copies thereof, affidavits, or other evidence, not ordinarily admissible 
under the generally accepted rules of evidence, may be received in evidence at 
the discretion of the presiding member or examiner. The weight to be attached 
to evidence presented in any particular form will be determined by the Board in 
the exercise of reasonable discretion under all the circumstances of the particular 
ease. Stipulations of fact agreed upon by the parties may be regarded and used 
in evidence at the hearing. The parties may stipulate the testimony that would 
be given by a witness if the witness were present. The Board, may, however, 
in any case, require additional evidence. 

21. Examination of witnesses.—Witnesses before the Board will be examined 
orally under oath or affirmation, unless the facts are stipulated or the Board 
member or examiner shall otherwise order. If the testimony of a witness is not 
given under oath the Board may, if it seems expedient, warn the witness that his 
statements may be subject to the provisions of title 18, United States Code 
sections 287, 1001; section 19 of the Contract Settlement Act of 1944 (41 U.S. C. 
119), and any other provisions of law imposing penalties for knowingly making 
false representations in connection with claims against the United States or in 
any matter within the jurisdiction of any department or agency thereof. 

22. Copies of papers.—When books, records, papers, or documents have been 
received in evidence, a true copy thereof or of such part thereof as may be ma- 
terial or relevant may be substituted therefor, during the hearing or at the con- 
clusion thereof. 

23. Briefs.—All briefs shall be filed within 20 days after conclusion of the 
hearing, or within such other period of time as may be allowed by the Board. 


24. Transcript of proceedings.—Testimony and argument at hearings shall be 
reported verbatim, unless the Board otherwise orders. Transcripts of the pro- 
ceedings shall be supplied to the parties at such rates as may be fixed by contract 
between the Board and the reporter. If the proceedings are reported by an 


employee of the Government, the appellant may receive transcripts upon pay- 
ment to the Government at the same rates as those set by contract between the 
Board and the independent reporter. 

25. Withdrawal of exhibits —After a decision has become final the Board may, 
upon request and after notice to the other party, in its discretion permit the 
withdrawal of original exhibits, or any part thereof, by the party entitled thereto. 
The substitution of true copies of exhibits or any part thereof may be required 
by the Board in its discretion as a condition of granting permission for such 
withdrawal. 

REPRESENTATION 


26. The coniractor.—An individual appellant may appear before the Board in 
person, a corporation by an officer thereof, a partnership or joint venture by a 
member thereof, or by an attorney at law duly licensed in any State, Common- 
wealth, Territory, or in the District of Columbia. The Board may authorize a 
contractor to appear by a duly authorized representative other than those men- 
tioned in a special case, but for the purposes of that case only. 

27. Status of Government counsel.—Government counsel designated by the var- 
ious departments to represent the departments, agencies, and bureaus cognizant 
of the disputes brought before the Board may in accordance with their authority 
represent the interests of the Government before the Board. They shall file 
notices of appearance with the Board, and notice thereof will be given appellant 
or his attorney in the form specified by the Board from time to time. Government 
counsel may, when it appears to them that there are questions of fact as to which 
there is no substantial controversy, agree with appellant or his attorney as to 
such facts by written stipulation or otherwise. Whenever at any time it appears 
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that appellant and Government counsel are in agreement as to disposition of the 
controversy, the Board may suspend further processing of the appeal in order to 
permit reconsideration by the contracting officer: Provided, however, That if the 
Board is advised thereafter by either party that the controversy has not been 
disposed of by agreement the case shall be restored to the Board’s calendar for 
hearing without loss of position. 

DECISIONS 


28. Decisions of the Board will be made in writing and authenticated copies 
thereof will be forwarded simultaneously to both parties. The rules of the Board 
and all final orders and decisions (except those required for good cause to be held 
confidential and not cited as precedents) shall be available to public inspection at 
the offices of the Board in Washington, D. C. 


MOTIONS FOR RECONSIDERATION 


29. A motion for reconsideration, if filed by either party, shall set forth specifi- 
cally the ground or grounds relied upon to sustain the motion, and shall be filed 


within 30 days from the date of the receipt of a copy of the decision of the Board 
by the party filing the motion. 


DEFINITIONS 


30. (a) As used in these rules the term “contracting officer’ includes any officer 
or other authority whose decision may be reviewed by the Board pursuant to the 
joint directive of the Secretaries of the Army, Navy, and Air Force effective 
May 1, 1949. 

(b) As used in these rules the term “Board’’ means the full Board, president 
of the Board, panel, chairman of a panel, member, or examiner, as may be appro- 
priate, except that in rule 11 the term ‘“Board”’ refers to action of the Board by 
written decision in accordance with the procedures set forth in the Board’s charter. 


EFFECTIVE DATE AND APPLICABILITY 


31. These rules shall take effect on the first day of the second month following 
the month in which they are approved by the cognizant Assistant Secretaries of 
the Department of the Army, Department of the Navy, and the Department of 
the Air Force. Except as otherwise directed by the Board, these rules shall not 
apply to appeals which have been docketed prior to their effective date. 

Approved this 30th day of June 1955. 

F. H. Hraarns, 
Assistant Secretary of the Army 
(Logistics and Research and Development). 
R. H. Foauer, 
Assistant Secretary of the Navy (Material). 
RoGcer LEwis, 
Assistant Secretary of the Air Force (Materiel). 


APPENDIX A 
DEPOSITIONS 


1. When depositions may be taken.—After an appeal has been docketed by the 
Board either party may take the testimony of any person by deposition upon oral 
examination or written interrogatories for use as evidence in the appeal proceed- 
ings. 

2. Before whom taken.—Depositions to be offered in evidence before the Board 
may be taken before and authenticated by any person authorized by the laws of 
the United States, or by the laws of the place where the deposition is taken, to 
administer oaths. 

3. Written interrogatories—(a) A party desiring to take the deposition of any 
person upon written interrogatories shall serve them upon the opposite party 
with a notice stating the name and address of the person who is to answer them 
and the name or descriptive title and address of the person before whom the 
deposition is to be taken. Within 15 days thereafter the party so served may 
serve cross interrogatories upon the party proposing to take the deposition. 

(b) A copy of the notice and copies of all interrogatories served shall be delivered 
by the party taking the deposition to the person designated in the notice who 
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should proceed promptly to take the testimony of the witness in response to the 
interrogatories. 

4. Oral interrogatories.—When either party desires to take the testimony of any 
person by deposition upon oral examination, unless the parties stipulate as to the 
time and place where the deposition is to be taken and the name of the person 
before whom it is to be taken and the name and address of the witness, such party 
shall give the opposite party at least 15 days’ written notice of the time and place 
where such deposition will be taken and the name and address and official title 
of the person before whom it is proposed to take the deposition, and the name and 
address of the witness. 

5. Form and return of deposition—Each deposition should show the docket 
number and the caption of the proceedings, the place and date of taking, the name 
of the witness, and the names of all persons present. The person taking the depo- 
sition shall certify on the deposition that the witness was duly sworn by him and 
that the deposition is a true record of the testimony given by the witness, and shall 
enclose the original deposition and exhibits in a sealed packet with postage and 
other transportation prepaid and forward same to the recorder, Armed Services 
Board of Contract Appeals. 

6. Introduction in evidence.—Kither party to the appeal may offer depositions 
in evidence. The entire deposition must be offered unless otherwise stipulated 
by the parties or directed by the Board. 





REVISION OF CHARTER FOR THE ARMED SeERvICcES BoarpD oF CONTRACT 
APPEALS 


1. Effective this date, the charter of the Armed Services Board of Contract 
Appeals made effective liay 1, 1949, is hereby modified as follows: 

(a) Paragraph 1 is rescinded and the following substituted therefor: 

“1. There is hereby created, as a joint board of the Departments of the Army, 
Navy, and Air Force, the Armed Services Board of Contract Appeals, which shall 
be responsible directly to the Secretary of the Army, the Secretary of the Navy, 
and the Secretary of the Air Force, jointly, for the proper performance of the 
delegated authority hereinafter conferred. The Board shall operate under general 
policies established or approved by the Munitions Board.” 

(b) Paragraph 13 is rescinded and the following substituted therefor: 

“13. The Board will submit to the respective Secretaries of the three Depart- 
ments and the Chairman of the Munitions Board, during the month of July of each 
year, a report containing an account of its transactions and proceedings for the 
preceding fiscal year. During each calendar month the Board shall forward a 
report of its proceedings for the preceding calendar month to the pertinent Assist- 
ant and Under Secretaries of the Departments and the Chairman of the Munitions 
Board. Such reports shall disclose the number of appeals received, cases heard, 
opinions rendered, current reserve of pending matters, and such other information 
as shall be deemed pertinent by the president of the Board or requested by the 
Assistant or Under Secretaries.” 

2. As thus modified, the charter is approved. 

(Signed) W. Sruart SyMINGTON, 
Secretary of the Air Force. 
(Signed) Gorpvon Gray, 
Acting Secretary of the Army 
(Signed) D. F. Carpenter, 
Chairman, Munitions Board. 
(Signed) Francis P. MatrHews, 
Secretary of the Navy. 

Approved: 

(Signed) Lovrts JoHNSON, 
Secretary of Defense. 


JuNE 30, 1949. 





= 


Co = em * 


Vs 


To 
le 


al 


yn 
he 


RAYLAINE WORSTEDS, INC. 11 


CHARTER FOR THE ARMED SERVICES BoarD oF ContTRACT APPEALS 


1. There is hereby created as a joint board of the Departments of the Army, 
Navy, and Air Force the Armed Services Board of Contract Appeals, which shall 
be responsible directly to the Secretary of the Army, the Secretary of the Navy, 
and the Secretary of the Air Force, jointly, for the proper performance of the 
delegated authority hereinafter conferred. 

2. The Board initially shall consist of 12 members who shall be persons trained 
in the law. The full-time members of the Army Board of Contract Appeals and 
of the Navy Board of Contract Appeals, currently serving on the effective date 
of this memorandum, are hereby designated members of the Armed Services 
Board of Contract Appeals. There shall be a president of the Board. The 
chairman of the Army, Navy, and Air Force panels of the Board (as hereinafter 
described) shall each in that order serve as the president of the Board on a yearly 
rotational basis, the term of the first president to terminate at the end of the 
first full fiscal year after the effective date of this memorandum. In the absence 
of the president the panel chairman next in order of succession shall act as presi- 
dent. If it shall be determined at any time that additional members of the 
Board are necessary in order to process appeals with reasonable dispatch, the 
president of the Board, with the advice of the panel chairmen, shall recommend 
to the pertinent Assistant and Under Secretaries of the three Departments for 
appointment such additional members of the Board as are deemed necessary, 
and shall similarly make recommendations for the filling of any vacancy on the 
Board. Appointments will be made by joint action of the pertinent Assistant 
and Under Secretaries of the three Departments. 

3. There shall be three panels of the Board. One of the panels shall be known 
as the Army contract appeals panel, and shall consist of such members of the 
Armed Services Board of Contract Appeals as shall be assigned to the panel by 
the Under Secretary or the Assistant Secretary of the Army, whichever is appro- 
priate, who shall also designate the chairman of said panel; one of the panels 
shall be known as the Navy contract appeals panel, and shall consist of such 
members of the Armed Services Board of Contract Appeals as shall be assigned 
to the panel by the Under Secretary or the Assistant Secretary of the Navy, 
whichever is appropriate, who shall also designate the chairman of said penel; 
and one of the panels shall be known as the Air Force contract appeals panel, and 
shall consist of such members of the Armed Services Board of Contract Appeals 
as shall be assigned to the panel by the Under Secretary or the Assistant Secretary 
of the Air Force, whichever is appropriate, who shall also designate the chairman 
of said panel. The president of the Board may assign members (other than the 
chairman) from one panel to duty with another panel on a temporary basis as 
the workload of the particular panels may require. Each of the departmental 
panels shall function under the supervision of its panel chairman. 

4. The Armed Services Board of Contract Appeals is hereby designated and 
shall act as the authorized representative of the respective Secretaries of. the 
Army, Navy, and Air Force in hearing, considering and determining as fully 
and finally as might each of the Secretaries (a) appeals by contractors from 
decisions on disputed questions by contracting officers or their authorized represent- 
atives or by other authorities pursuant to the provisions of armed services 
contracts requiring the decision of appeals by the head of a Department of the 
armed services or his duly authorized representative or board, or pursuant to the 
provisions of any directive whereby the Secretary of a Department of the armed 
services has granted a right of appeal not contained in the contract; (b) appeals by 
armed services contractors pursuant to section 13 (c) (1) (i) and section 17 (c) 
of the Contract Settlement Act of 1944. When an appeal is taken pursuant to a 
disputes clause in a contract which linits appeals to disputes concerning questions 
of fact, the Board may nevertheless in its discretion hear, consider, and decide all 
questions of law necessary for the complete ad‘udication of the issue. Unless the 
contract provides otherwise, when in the consideration of an appeal it appears that 
a claim for unliquidated damages is involved therein, the Board shall, insofar as 
the evidence permits, make findings of fact with respect to such claims without 
expressing opinion on questions of liability. 

5. When a contract requires the Secretary of a Department of the armed 
services, personally, to render a decision on the matter in dispute, the Armed 
Services Board of Contract Appeals, in accordance with the procedure set forth 
in paragraph 6, shall make findings and recommendation to the Secretary of the 
Department with respect thereto. 
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6. The president of the Board shall be responsible for assigning appeals to the 
departmental panels for decision. In general, appeals shall be assigned to the 
anel of the Department whose contract or procurement is directly involved. 
fach of the three panels of the Board shall act in divisions which shall normally 
consist of three or more members of the panel, to be selected by the chairman of 
the panel. A majority of the members of a division shall constitute a quorum for 
the transaction of the business of the division and the decision of a majority of the 
division shall constitute the decision of the panel and of the Board, provided that 
all three panel chairmen signify that in their opinion a review by the full Board is 
not required; if a majority of the members of a division are unable to agree on a 
decision, or if one or more panel chairmen do not waive review by the full Board, 
determination of the appeal shall be made by a majority of the members of the 
full Board. 

7. It shall be the bounden duty and obligation of the members of the Armed 
Services Board of Contract Appeals to decide appeals to the best of their knowledge 
and ability in accordance with applicable contract provisions, and in accordance 
with the law pertinent thereto. 

8. The Board shall have all powers necessary and incident to the proper per- 
formance of its duties, and with the approval of the pertinent Assistant and Under 
Secretaries of the Army, Navy, and Air Force shall adopt its own methods of 
procedure, and rules and regulations for its conduct and for the preparation and 
presentation of appeals and issuance of opinions. The Board is authorized to 
communicate directly with any person whomsoever in regard to any matter which 
relates to the business of the Board. The Departments shall jointly or severally 
maintain an adequate staff of military and/or civilian legal and clerical personnel 
who shall prepare and present the contentions of the Departments in relation to 
appeals filed with the Board. It shall not be necessary for the Board, unless it 
otherwise desires, to communicate with more than one trial attorney in each of 
the three Departments concerning the preparation and presentation of appeals 
and the procurement of all Department records deemed by the Board to be 
pertinent thereto. : 

9. Any member of the Board or any examiner, designated by the president of 
the Board with the concurrence of the chairman of the pertinent panel, shall be 
authorized to hold hearings, examine witnesses, receive evidence and argument, 
and report the evidence and argument to the designated division of the panel 
for consideration and determination of the appeal. 

10. A vacancy in the Board or any panel or division thereof shall not impair 
the powers nor affect the duties of the Board, panel, or division, nor of the remain- 
ing members of the Board, panel, or division, respectively. In the absence of a 
panel chairman the member present on the panel having seniority in service as 
a member of a Department Board of Contract Appeals shall serve as acting 
chairman of the panel. 

11. The Board shall have a seal bearing the following inscription: ‘‘Armed 
Services Board of Contract Appeals.’”’ This seal shall be affixed to all authentica- 
tions of copies of records, and to such other instruments as the Board may 
determine. 

12. There shall be a recorder of the Board, who shall be a person trained in 
the law. He shall be appointed by the president of the Board. Each Department 
will provide such materials, facilities, and nonmember clerical and professional 
personnel to its respective panel as may be required by the panel in the perform- 
ance of its duties as a panel of the Armed Services Board of Contract Appeals. 
The salaries of the members of the nonmember personnel as originally assigned to 
the Board shall be borne by the respective Departments upon the basis of an orig- 
inal agreement between the three Departments. The apportionment may be 
reconsidered from time to time bit not more often than once per vear. In each 
case heard the expense of transcripts, travel, and per diem of members, and the 
expense of witnesses required by the Government shall be absorbed by the De- 
partment which executed the contract under which the appeal was taken. 

13. The Board will sibmit to the respective Secretaries of the three Depart- 
ments, during the month of July of each year, a report containing an account of 
its transactions and proceedings for the preceding fiscal year. During each 
calendar month the Board shall forward a report of its proceedings for the preced- 
ing calendar months to the pertinent Assistant and Under Secretaries of the De- 
partments. Such reports shall disclose the number of appeals received, cases 





1e 
it, 
is 


1e 


d 
ze 
ce 


‘T- 
er 
of 
id 
to 
ch 
ily 
iel 
to 
it 
of 
als 
be 


of 
be 
nt, 
nel 


air 
in- 
fa 
as 


ing 


ned 
ica- 
nay 


1 in 
ent 
ynal 
rm- 
als. 
d to 
rig- 
- he 
ach 
the 
De- 


yart- 
it of 
ach 
ced- 
De- 


ases 


RAYLAINE WORSTEDS, INC. 13 


heard, opinions rendered, current reserve of pending matters, and such other 
information as shall be deemed pertinent by the president of the Board or re- 
quested by the Assistant or Under Secretaries. 

14. All appeals pending before the Army Board of Contract Appeals and the 
Navy Board of Contract Appeals upon the effective date of this memorandum, 
upon which hearings have not been held, will be referred for necessary action to 
the appropriate panel of the Board herein constituted. In relation to appeals 
which have been heard by said boards, but of which determination has not been 
accomplished, said boards shall continue to function as originally constituted until 
final determination of such appeals. 


This memorandum will become effective May 1, 1949. 
(Signed) Kennetru C. Royatt, 
Secretary of the Army. 
(Signed) Joun L. SULLIVAN, 
Secretary of the Navy. 
(Signed) W. Sruart SyMInGcTon, 
Secretary of the Air Force. 

Mr. Courtney. Now, Mr. Austin, there came to your attention in 
the course of your membership on this Board a case known as 1842, 
being an appeal of Raylaine Worsteds, Inc., from contract No. 
W669-QM-10270. 

Mr. Austin. Yes, sir. 

Mr. Courtney. I take it you are familiar with those numbers? 

Mr. Austin. Well- 

Mr. Courtney. You are familiar with the case? 

Mr. Austin. Yes, I am. 

Mr. Courtney. So we are all talking, or both talking about the 
same subject matter? 

Mr. Austin. I suppose so. 

Mr. Courtney. To wit, the Raylaine appeal before the Board of 
Contract Appeals. 

Mr. Austin. Yes, sir. 

Mr. Courtnry. Now, did you participate in any of the decisions 
that were made with respect to this appeal? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Did you participate in all of them? 

Mr. Austin. No, sir. 

Mr. Courtney. Which one did you not participate in? 

Mr. Austin. When the final decision in that appeal was made, I 
was no longer a member of the Board and did not participate in that 
final decision. 

Mr. Courtney. In the final decision? 

Mr. Austin. Yes, sir. 

Mr. Courtney. But in the intervening decisions - 

Mr. Austin. I think all of them. 

Mr. Courtney. You think all of them. That would be in the 
form of expression you have given, as a member of the total Panel? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Now, when did you become Chairman of the 
Board, Mr. Austin? 

Mr. Austin. Well, its president—that ts the difference. 

Mr. Courtney. President, or whatever it was. 

Mr. Austin. That office: rotated between the chairman of the 
Army panel, the Navy panel, and the Air Force panel. 

When the Armed Services Board was established, by a consent, I 
guess, they placed the chairman of the Army panel in as president, 
and the charter provides that it shall change annually. 
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Well, it wasn’t an exact year when the chairman of the Army panel 
took it, to come down to the fiscal year. So he held that office until 
June 30, of the next fiscal year, whereupon the Navy panel chairman 
became the president. He served for 1 year and then I did. 

Now, I think I served two full terms as president and was president 
in my final year unexpired. 

Mr. Courtney. That was the year 1957? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Not necessarily a full calendar year, but substan- 
tially all of 1957? 

Mr. Austin. Yes, sir. 

Mr. Courtney. And then you come to your retirement date. 

Mr. Austin. Yes, sir. 

Mr. Courtney. Now, when the subject of the Raylaine Worsteds 
appeal came to your attention, what is your first recollection of the 
circumstances surrounding the appellant disposition made of it by 
the Board, if you recall? 

Mr. Austin. Well, now my memory may be faulty as to the 
sequence of events. 

Mr. Courtney. Well, give your best recollection of your acquaint- 
ance with this appeal. 

Mr. Austin. My recollection is that when the Board first—— 

Mr. Courtney. And fix the time, if you can, as nearly as possible. 

Mr. Austin. I can’t. Iam sorry. But my memory is that when 
we first took up the Raylaine case we were informed that he had at 
the time or soon thereafter, or before, taken his appeal to the Board, 
had also submitted his claim to the Comptroller General and the 
Board was informed—I think by document—I am not positive— 
that the Comptroller General had disposed of his claim, of its claim, 
and not only that, but had issued a certificate of settlement. 

So the Board by statute was precluded from doing anything with 
the case, and the Board dismissed the appeal for that reason. 

Mr. Courtney. And that is your first recollection of the action? 

Mr. Austin. That is the first recollection | have. 

Mr. Courtnry. Now, in the interval since this matter has been 
the subject of subpena, you have refreshed your recollection? 

Mr. Austin. Oh, yes, we have been discussing it for a week. 

Mr. Courtney. Yes. Now, have you kept a diary of any of your 
activities as a member of the Board? 

Mr. Austin. No, I have never done that. 

Mr. Courtney. You don’t have any memorandums, or do you 
have any memorandums or notes of any kind with reference to any 
of your actions or activities? 

Mr. Austin. No, sir. 

Mr. Courtney. So you depend for that part solely on your mem- 
ory? 

Mr. Austin. Well, up until this experience. 

Mr. Courtnny. Yes. 

Mr. Austin. I depended upon the file. 

Mr. Courtney. Now, Mr. Austin, what was the next action that 
you recall with reference to the Raylaine appeal? 

Mr. Austin. I think the attorney for Raylaine brought a motion 
to reconsider our dismissal and we denied that. 
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Mr. Courtney. And you denied that. Then what was the next 
action that you recall? 

Mr. Austin. The next action I recall was the filing of a motion to 
reestablish—I think that is the correct word—the appeal—no, to 
reestablish the motion for reconsideration which we had denied and 
now to take it up and reconsider it. 

Mr. Courtney. Do you recall at that time—do you recall approxi- 
mately the time at which this reconsideration occurred? 

Mr. Austin. You mean the last motion of which I spoke? 

Mr. Courtney. Yes, sir, the last action on the case in which you 
participated—well, let me refresh your recollection. Was it in the 
year 1957? 

Mr. Austin. Yes, I think so. Yes, I think so. 

Mr. Courtney. The files, of course, will show that? 

Mr. Austin. Yes. 

Mr. Courtney. So it is a fairly recent recollection to you? 

Mr. Austin. Yes, sir. 

Mr. Courtney. And your memory is clear on it, is it? 

Mr. Austin. No, it is not. 

Mr. Courtney. Not too clear? 

Now, the discussions that you have had since this matter has come 
to public attention, Mr. Austin: With whom have they occurred? 

Mr. Austin. Pardon me? 

Mr. Courtney. You said you have had discussions. 

Mr. Austin. Discussions. 

Mr. Courtney. “We have been talking about this case,’”’ you said. 
With whom have you had these discussions? 

Mr. Austin. Well, the first was a week ago Saturday, I think. 

Mr. Courtney. And with whom was it? 

Mr. Austin. That was my officers in the office of the Inspector 
General of the Army. 

Mr. Courtney. And where did the discussion occur? 

Mr. Austin. In the Pentagon, in one of the offices of the Inspector 
General. 

Mr. Courtney. Were you summoned to the Pentagon? 

Mr. Austin. Well, I was asked by telephone to come; yes, sir. 

Mr. Courrney. And who were the officers who were present 
at that interview? 

Mr. Austin. Colonel Redding and Colonel Rochman. 

Mr. Courrney. And did they identify themselves by their official 
duties? 

Mr. Austin. Oh, yes. 

Mr. Courtney. And what did they tell you they were? What were 
their duties? 

Mr. Austin. Well, I am not sure that I can remember exactly what 
they told me. I knew what the positions were. 

Mr. Courrnry. You knew the purpose of the meeting? 

Mr. Austin. Well, I soon found out; yes, sir. 

Mr. Courtney. Now, what transpired at those discussions with 
reference to your ac tions on the Board of Contract Appeals? 

Mr. Austin. Well, they made a very searching inquiry of me 
about a memorandum that had shown up in the file, written on a slip 
of paper with the Office of the Assistant Secretary of the Air Force 
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printed, and my longhand writing statement with reference to what I 
considered to be unethical pressure being brought upon the Board, 
and that I resented the intrusion. 

Nevertheless, however, I ought to explain the occasion for it. 
There was being sent around a voting sheet, which we called, as I say, 
the buck sheet, as to whether or not we would grant an oral hearing 
to the appellant’s attorney. 

So I ended my memorandum by stating, “But I am willing to go 
along on the hearing.” 

Mr. Courtney. With the hearing. 

Now, this questioning, over how long a period did it extend? 

Mr. Austin. Well, I am guessing. I guess about 2 hours. 

Mr. Courtnry. Were you questioned again on this subject? 

Mr. Austin. Yes. 

Mr. Courtngey. And by whom? 

Mr. Austin. The next I believe were two men who represented 
themselves to be on the staff of the Oversight Committee of the House. 
I can’t give the proper name, but Mr. Harris’ committee. 

Mr. Courtney. Mr. Harris’ committee. Neither of those gentle- 
men are in this room? 

Mr. Austin. I don’t think so. 

Mr. Courtney. You have never interviewed me or I you? 

Mr. Austin. No, sir. 

Mr. Courtngy. Nor Mr. Kuhn? 

Mr. Austin. No, sir. 

Mr. Courtnry. Who sits opposite you here. 

Now, when was the next discussion you had of this memorandum? 

Mr. Austin. The next again was with Colonel Redding and 
Colonel Rochman. 

Mr. Courtney. And when did that occur? You fixed one a week 
Saturday. 

Mr. Austin. I think it was the Monday following that. 

Mr. Courtnry. And where did that discussion occur? 

Mr. Austin. In the Pentagon and in the same office. 

Mr. Courtney. And on what subject was the discussion? 

Mr. Austin. Well, it was a further inquiry of me because I had 
said that there were a number of answers I couldn’t give without 
seeing that file. 

Mr. Courtney. Were you shown the file in the first interview? 

Mr. Austin. No, sir. 

Mr. Courtney. You were asked to te stify or to discuss the subje ct 
from memory? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Were you shown the file or folder, the official 
files or folder on the second interview? 

Mr. Austin. Yes. 

Mr. Courtney. And what did you see in those files? 

Mr. Austin. Well, the file was handed to me with one specific 
purpose. IJ was begging those men to let me see that buck sheet to 
which my little me emorandum had been attached: They couldn’t 
seem to locate it. I said, “If you will just let me take that file and 
let me riffle through it, I can tell at a glance if it is there.’ 

So with that purpose only, I went through the file leaf by leaf and 
did not find it and turned it back to the gentlemen who had it. 
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Mr. Courtney. You did not find what, Mr. Austin? 

Mr. Austin. The buck sheet. 

Mr. Courtney. The buck sheet? 

Mr. Austin. Yes. 

Mr. Courtney. To the best of your recollection when you were a 
member of the Board, had it been in the official file of the Board? 

Mr. Austin. | don’t think so, because it had no place there. 

Mr. Courtney. I see. 

Mr. Austin. You see 

Mr. Courtney. Where is the proper place of custody of this buck 
sheet? 

Mr. Austin. The file, so-called, is that group of things pertaining 
to all of the issues to which the appellant may come and look and 
study and everything. That, therefore, would not include the voting 
of the Board either by this voting sheet method or in Board meeting. 
And I assumed that the recorder had a separate drawer or envelope 
in which he kept that type of thing. 

Mr. Courtney. But so far as you are aware, would you say to the 
subcommittee that the proper custodian would be the recorder of the 
Board? 

Mr. Austin. Yes, sir. 

Mr. Courtney. And that would be where you would expect to 
find it? 

Mr. Austrn. That is where I would expect to find it. 

Mr. Courtney. Now, during the course of this discussion, on the 
second time—let me ask you further: Did you have other interviews 
by these two colonels? 

Mr. Austin. No, I think that is all. 

Mr. Courtney. Were vou asked the purport or to interpret the 
memorandum that you had placed in the files on this buck sheet? 

Mr. Austin. Yes. 

Mr. Courtney. Bv these colonels? 

Mr. Austin. Yes, indeed. 

Mr. Courtney. And did you place an interpretation on it for them? 

Mr. Austin. I did. I think I did several times. 

Mr. Courtney. Have you seen a copy of the interpretation which 
these colonels extracted from you on this subject? 

Mr. Austin. No; I have not. 

Mr. Courtney. So you are not aware, then, of what conclusions 
they might express? 

Mr. Austin. No, sir. 

Mr. Courtney. As having been your own expressions of opinion? 

Mr. Austin. You are correct. 

Mr. Courtnry. Now, Mr. Austin, I am going to show you a memo- 
randum, which will be marked “Committee Exhibit 1.” 

Mr. Chairman, under the rules I would ask that the memorandum— 
that a substitute or photostatic copy of the memorandum be substi- 
tuted for the record. 

Mr. Hésert. Without objection. 

Mr. Courtney. Asis normal practice, rather than retain the official 
files. 


28794—58——-3 








18 RAYLAINE WORSTEDS, INC. 


Exurisit No. 1 
DEPARTMENT OF THE AIR FoRCE 
OFFICE OF THE ASSISTANT SECRETARY 


MEMORANDUM 
AprRIL 2, 1957. 

Because of intervention of Mr. Adams from the White House, and some Con- 
gressman, I understand that sentiment is growing to grant another oral hearing. 

Though I deeply resent the intrusion, which I think is highly unethical, I am 
willing to ‘‘go along” with another hearing. 

7. a 

Mr. Courtney. I show you this memorandum—— 

Mr. Hésert. Wait a minute. Is this an original? 

Mr. Courtney. Yes, sir. 

Mr. Hésert. You do have the original. 

Mr. Courtney. Be marked by the reporter as “‘Sube ommibtes Ex- 
hibit No. 1,” a handwritten memorandum dated April 2, 1957, on 
stationery which is printed ‘““Department of the Air Force, Office of 
of the Assistant Secretary, Memorandum.” 

Are you able to identify that memorandum? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Is that the memorandum that was the subject 
of discussion between these colonels and yourself? 

Mr. Austin. Yes, sir. 

Mr. Courtney. When is the first time since you departed your 
service or left your service with the Board of Contract Appeals that 
you have seen that memorandum? 

Mr. Austin. Well, I have been shown this during this week. 

Mr. Courtney. Were you shown that memorandum during this 
week? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Now, is that your handwriting? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Is that the memorandum that was attached to 
the buck slip? 

Mr. Austin. Yes, sir. 

Mr. Courtney. And the buck slip you say is something that you 
have this far not seen or been shown? 

Mr. Austin. Correct. 

Mr. Courtney. And on the buck slip would be the actions or 
certifications of the Board as to what was proposed to be done with 
the motion then pending on this appeal. 

Mr. Austin. Yes, sir; and such other comments as may have 
been made. I don’t know. Each member had a right to write 
anything like this that he wished. 

Mr. Courtney. The purpose of these memorandums circulated 
with the buck sheet was to advise other members of the Board of 
the opinions, feelings, or conclusions or facts in the possession of any 
other member of the Board; is that right? 

Mr. Austin. Yes, sir; and treated as privileged. 

Mr. Courtney. Treated as communications between? 

Mr. Austin. Yes, sir. 

Mr. Courtney. But you certainly intended in the course of the 
memoranda to advise your other members of any facts which came to 
your attention; did you not? 
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Mr. Austin. You are asking me about my intent? 

Mr. Courtney. Yes, sir. 

Mr. Austin. I guess so. I am not sure I understand. 

Mr. Courtney. Wasn’t the purpose of the memorandums being cir- 
culated and the buck sheet being circulated to advise officially your 
colleagues on this Board? 

Mr. Austin. Yes, sir; that is right. 

Mr. Courtney. So you intended, then, to make representations of 
fact to them which had come to your attention? 

Mr. Austin. Yes. 

Mr. Courtney. For their official guidance. 

Mr. Austin. Correct. 

Mr. Courtney. And in your official capacity as a member of this 
Board? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Now let me ask you before you get into this if you 
recognize independently, since you have not been shown the buck 
sheet, any other comments by any other members of the Board at or 
about the time of this memorandum of April 2, 1957? 

Mr. Austin. I do not, and I think I know the reason why. 

Mr. Courryey. I think you have answered the question. If you 
do not, then we won’t involve anyone else who is not here present. 

Now, Mr. Austin, would you read to the committee the text of your 
memorandum to the other members of the Board attached to the 
buck sheet? 

Mr. Austin. Yes, sir. [Reading:] 

DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE ASSISTANT SECRETARY, 
April 2, 1987. 
MEMORANDUM 


Because of intervention of Mr. Adams from the White House and some Con- 
gressman, I understand that sentiment is growing to grant another oral hearing. 
Though I deeply resent the intrusion which I think is highly unethical, I am willing 
to go along with another hearing. 

R. M. A. 


Mr. Courtney. Mr. Chairman, this is the official document and I 
will ask that the substitute be used for the record. 

Mr. Rivers. Could I ask Mr. Courtney a question? 

Mr. Hésert. I would prefer, Mr. Rivers, if you would allow 
Mr. Courtney to continue. 

Mr. Rivers. I wanted to ask him about that buck slip. 

Mr. Hésoert. If he doesn’t develop it, we will develop it later. 
Proceed. 

Mr. Courtney. Now, then, so far as you are concerned—let us 
come back to the buck sheet—you have not seen the buck sheet, 
although are you satisfied in your own mind that there was one? 

Mr. Austin. Oh, yes; I am satisfied that there was one. And to 
answer your question, I have not seen it at all since. 

Mr. Courtney. But you are satisfied that this memorandum was 
attached to it? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Now this memorandum: Was it an expression of 
your opinion at the time on facts which came to your attention? 

Mr. Austin. Yes, sir. 
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Mr. Courtney. And you intended that the members of the Board, 
your — should know the contents of it? 

Mr. Austin. Yes, sir. 

Mr. C OURTNEY. Now there is a mention of Governor Adams. Are 
you able to identify Governor Adams? 

Mr. Austin. Well, aide to the President. 

Mr. CourtTNEY. So you knew you were speaking then of the assist- 
ant to the President’ 

Mr. Austin. Yes, sir. 

Mr. Courtney. Which is his official title, I believe. 

Now, how had that information come to your attention? 

Mr. Austin. That he was assistant, you mean? 

Mr. Courtney. No, sir. 

Mr. Austin. Well—— 

Mr. Courtney. The information which you relate or related in this 
memorandum. How did it come to your attention? 

Mr. Austin. Although I had heard members speak of 

Mr. Courtney. Now when you say ‘‘members,’’ you mean your 
colleagues on the Board? 

Mr. Austin. Yes, sir. 

Mr. Courtney. It was a subject of discussion between them and 
you? 

Mr. Austin. Yes, sir. 

Mr. Covurrney. All right, what transpired? 

Mr. Austin. Also, there was brought to me by the man who was 
assigned to study and write the decision a communication and his 
proposed letter—I guess I will have to go deeper and explain. 

Mr. Courtney. You explain it just as fully and as freely as you 
wish. 

Mr. Austin. The member—and I might as well name him—was 
Colonel Bard 

Mr. ica Colonel who? 

Mr. Austin. Colonel Bard. [Continuing:] Had received through 
proper channe ls a request from the Office of the Chief of Staff a letter 
signed, I think, by Mr. Adams—I may be wrong about that, because 
that was the one and only time I ever saw it—asking for a proposed 
answer to a letter which Mr. Adams had received from some member 
of the Raylaine Co. That letter was attached to this request. It 
didn’t just ask “‘What is the status of my case?’”’ He wanted help. 

Mr. CunninGHAM. He wanted what? 

Mr. Austin. He wanted help. 

Mr. Courtney. Now let us identify the letters. You spoke of : 
letter of the Raylaine Corp. and you have spoken of another letter. 
In your best recollection, which of the two letters indicated an expres- 
sion or a desire for help, that you have indicated? 

Mr. Austin. The letter from the Raylaine Co. to Mr. Adams. 

Mr. Rivers. Asking for help? 

Mr. Austin. Asking for help, in bis appeal. 

Mr. Courtnry. Now your best recollection as to what, if anything, 
identified Mr. Adams with the transmittal of that letter to you in the 
fashion you have indicated. 

Mr. Austin. Well, whoever handled if for Mr. Adams did not put 
it through the normal channels, which would be to the Secretary of the 
Air Force, but instead referred it to the Chief of Staff. 
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Mr. Courtney. Of the Department of the Army? 

Mr. Austin. The Department of the Army, who have nothing to 
do with the Board, or its functions. 

Mr. CunnincHaM. Pardon me, John. Will you find out if the 
witness actually saw that letter? 

Mr. Courtney. Yes, I am going to ask it. 

Mr. Austin. Well, I did see it, to answer your question. 

Mr. Gavin. Also whether he was asking for help or whether he was 
asking for help to reply to the letter. 

Mr. Hésert. Now, members of the committee, I would appreciate 
it if you will let Mr. Courtney finish. When we question him, we 
will be able to ask these questions, which may be developed by Mr. 
Courtney 

Mr. Courtney Well, I say to you, Mr. Chairman, and to the 
members of the committee, Mr. Austin is relying on his recollection. 
I don’t want to press him. I want to give him full opportunity of 
developing his recollection as we go along here. That is the reason 
I haven’t pinpointed it. 

Mr. Héperrt. I will say this in supplementing, to indicate again to 
the members, that I have had three questions already which I have 
scratched out, on the basis of what Mr. Courtney has developed. 

Mr. Courtney. Let’s come then to this letter, or should we say 
these letters? There was a letter from Raylaine which you recollect? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Is that right? And then I understood you to say 
that there was some form of action, written action, from the Office of 
the Chief of Staff, of what Department? Of the Army? 

Mr. Austin. Of the Army. 

Mr. Courtney. Of the Army. Which you say would not be the 
normal way of transmitting matters of this character; is that right? 

Mr. Austin. Yes, sir; that is right. 

Mr. Courtney. Did that attract your attention to the subject 
matter? 

Mr. Austin. Yes. 

Mr. Courtney. Now, what else beside, on your best recollection 
now, was attached to the Raylaine letter and whatever came from 
the Chief of Staff? Can vou tell us in any way what the Chief of 
Staff of the Army attached by way of documentation? 

Mr. Austin. Yes, sir. He referred that matter to the Armed 
Services Board 

Mr. Courtnny. It was a formal reference? 

Mr. Austin. Yes, sir. 

Mr. Courtney. By the Chief of Staff? 

Mr. Austin. Right, with a request to prepare a letter, | suppose 
for him or Mr. Adams, that he might use to answer that letter from 
the Raylaine Co. 

Mr. Courtney. Now, in addition to that memorandum, your best 
recollection as to what other document was attached. 

Mr. Austin. Well, Colonel Bard had in rough form prepared such 
a letter. 

Mr. Courtney. Well—— 

Mr. Austin. And he showed that to me and asked my opinion, if 
I thought he had written it well or something. 
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Mr. Courtney. Yes. So these documents then came to your atten- 
tion, as you have described them here, through the action of Colonel 
Bard, who presented them to you? 

Mr. Austin. Yes, sir. 

Mr. Courtnry. Now what followed after that in your best recollec- 
tion with reference to this case? You got this memorandum. How 
close to your memorandum of April 2, 1957, which you have just 
identified exhibit 1, was this transaction with reference to the trans- 
mittal of the Chief of Staff, in point of time, if you recall? 

Mr. Austin. I really haven’t an idea, except that it wasn’t a wide 
spread. 

Mr. Courtney. It was not a long time? 

Mr. Austin. No, sir. 

Mr. Courtney. But let me ask you this: Do you recollect that it 
preceded your writing of the memorandum of April 2? 

Mr. Austin. Oh, yes. 

Mr. Courtney. 1957? 

Mr. Austin. Yes—I think so. 

Mr. Courtney. By some not very wide interval? 

Mr. Austin. That is correct. 

Mr. Courtney. That is your best recollection. 

Now, with reference to anything else coming to your attention prior 
to your writing that memorandum, will you tell the committee what, 
if any, information or what documents came to your attention before 
you wrote the memorandum of April 2? 

Mr. Austin. Well, I am sure—lI feel sure there were no other docu- 
ments, but I can’t say that there were discussions about who was in- 
terested in the case, but I believe there were. But that is really 
guesswork. 

Mr. Courtney. Well, in any event, on the 2d of April you sat down 
and wrote this memorandum, which you have identified as the memo- 
randum of April 2. 

Mr. Austin. Yes. 

Mr. Courtney. I will ask you the direct question: To the best of 
your knowledge and on the basis of information coming to you, was 
that memorandum true at the time it was written? 

Mr. Austin. Yes. 

Mr. Courtney. And you wanted your members, the members, 
your colleagues on the Board to know that the facts which you 
stated therein were true? 

Mr. Austin. Yes. 

Mr. Courtney. And you felt in your own mind and in your own 
conscience and wanted to convey it to the members of the Board 
that the statements you made in this memorandum were on you! 
responsibility matters which should be considered? 

Mr. CunninGHam. Mr. Chairman, we are now oa into matters 
in the realm of argument. The documents speak for themselves. 
It is the best evidence. 

Mr. Hésert. There, again, Mr. Cunningham, I think the members 
can develop that. They will have an opportunity. 

Mr. Hess. But the counsel is putting words in the mouth of the 
witness here now. 

Mr. CunnincHamM. Certainly. 

Mr. Gavin. That is right. 
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Mr. Courtney. I will withdraw the question, Mr. Chairman. 

Mr. Rivers. Mr. Chairman, these hearings are not conducted by 
the rules of evidence. 

Mr. Hess. Yes, they are, we agreed to that. 

Mr. Rivers. You have? 

Mr. Héserr. As close as possible, we will abide by the rules of 
evidence. 

Mr. Rivers. I was not here yesterday. I am glad you called it to 
my attention. 

Mr. Gavin. I recall the counsel referred in the statement of the 
witness—you referred to facts that came to your attention. There 
is a bit of a question there whether they were facts or whether they 
were rumors. You referred to them as facts. 

Mr. Hézert. Counsel has withdrawn his question, Mr. Gavin. 

Mr. Gavin. This is in previously, I am talking about. 

Mr. Héperr. Then you develop that. 

Mr. Rivers. Mr. Chairman, in that connection, the distinguished 
witness is a distinguished lawyer and when he feels that we are getting 
out of the realm of the rules of evidence—— 

Mr. Hépert. Wait, now. 

Mr. Rivers. Wait a minute. I want to ask this question. He 
would certainly have the right to make the record straight from his 
own knowledge of evidence, which is something I am sure he is quite 
familiar with. Evidence is quite a technical thing. 

Mr. Héperr. All right, Mr. Courtney. 

Mr. Austin. Thank you. 

Mr. Rivers. I don’t want to see the witness—wait, now. I don’t 
want to see the witness have words put in his mouth. I am sure 
the counsel doesn’t want to put words in the witness’ mouth. 

Mr. Héperr. All right, Mr. Courtney. 

Mr. Courtney. Now, then, after this memorandum of April 2 
was written and circulated as you have indicated, what is your 
recollection of what transpired with reference to this appeal of 
Raylaine? 

Mr. Austin. Well, the next thing would normally be, and I believe 
it was, the hearing which had been requested by the motion. 

Mr. Courtnry. Now let me ask you this. And I repeat the ques- 
tion. Did any other documents or communications or oral communi- 
cations come to your attention with reference to the handling of this 
case after you wrote the memorandum of April 2 , that you recall? 

Mr. Austin. None that I recall. 

Mr. Courtney. I would like to refresh your recollection, Mr. Austin. 

I call attention to a hearing, which is a photostatic copy of the 
hearing which is dated April 22, 1957, in this proceeding, pages 1 to 44, 
a hearing held in room 3C717, the Pentagon, on that date, which is 
entitled: ‘The above-entitled appeal came on for hearing before the 
Armed Services Board of Contract Appeals, pursuant to notice, at 
10:10 a. m., before Col. Robert C. Bard, presiding officer’”’—and he 
is the Colonel Bard whom you have spoken of before? 

Mr. Austin. Yes, sir. 

Mr. Osmers. What is the date of that, John? 

Mr. Courtney. April 22, 1957. 

Mr. Osmers. Thank you. 
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Mr. Courtnrey. Now, then, there are identified appearances. 
Army contract appeals panel: Joseph A. Avery, Board Chairman; 
Robert C. Bard, Board member; Eugene Pratt, Board member; 
Charles F. Welch—not identified. Who was Mr. Welch? 

Mr. Austin. He was a member. 

Mr. Courtney. Was he a member? 

Air Force contract appeals panel: Roswell M. Austin, Chairman; 
Hugh B. Archer, Board member; George W. Crawford, Board member. 

You know those gentlemen? 

Mr. Austin. Oh, yes. 

Mr. Courtney. Navy contract appeals panel: John J. Phelan, 
Jr., Board member; Seward H. Bowers, Board member; Paul N. Culp, 
Board member; John Green, Board member; Herbert D. Taylor, 
Board member; Beverly Tucker Thompson, Board member; Edwin J. 
McDermott, 1006 Philadelphia National Bank Building, Philadel- 
phia, Pa., for the appellant; and Col. James Garnett, chief trial 
attorney, by Maj. Charles W. Levy, trial attorney, for the Govern- 
ment. Proceedings. 

Now, does anything about the mention of that subject refresh 
anything in you mind? 

Mr. Austin. Yes, it does. 

Mr. Courtney. That you participated? 

Mr. Austin. Yes. . 

Mr. Courtney. Now, Mr. Chairman, I would ask that the whole 
of this transcript, which is an official and public proceeding 

Mr. Austin. Yes, sir. 

Mr. Courtney. Of the Board of Contract Appeals be made a part 
of this record. 

Mr. Hépert. Without objection. 

BEFORE THE ARMY CONTRACTS APPEALS PANEL OF THE ARMED 
SERVICES BOARD OF CONTRACT APPEALS 
APPEAL OF RAYLAINE WorsTEps, INC. 
ASBCA No. 1842 

Room 3c717, tHe Pentacon, Washington, D. C., Monday, April 22, 1957. 

The above-entitled appeal came on for hearing before the Armed Services 
Board of Contract Appeals, pursuant to notice, at 10:10 a. m 

Before: Col. Robert C. Bard, presiding officer. 


Appearances: 
ARMY CONTRACT APPEALS PANEL 


Joseph A. Avery, Board Chairman Eugene E. Pratt, Board member 
tobert C. Bard, Board member Charles F. Welch 


AIR FORCE CONTRACT APPEALS PANEI 


Roswell M. Austin, Chairman Hugh B. Archer, Board member 
George W. Crawford, Board member 


NAVY CONTRACT APPEALS PANEL 


John J. Phelan, Jr., Chairman Herbert D. Taylor, Board member 
Seward H. Bowers, Board member Beverly Tucker Thompson, Board mem- 
Paul N. Culp, Board member ber 


John Green, Board member 

Edwin J. McDermott, 1006 Philadelphia National Bank Building, Philadelphia, 
Pa., for the appellant. 

Col. James Garnett, chief trial attorney, and Maj. Charles W. Levy, trial attor- 
ney, for the Government. 
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PROCEEDINGS 


Mr. PHELAN. This is the time and place set for a hearing for motion in the case 
of Raylaine Worsteds, Inc., ASBCA No. 1842. The motion is one brought by the 
contractor entitled ‘‘A Motion for Reinstatement for a Motion for Rehearing and 
Reconsideration.” 

This case has been assigned to Colonel Bard, and Colonel Bard will preside at 
this hearing. 

Colonel Barp. Will the counsel for each side give his opinions? 

Mr. McDermott. For the appellant, Edwin J. McDermott, 1006 Philadelphia 
National Bank Building, Philadelphia, Pa. 

Major Levy. For the Government, Col. James Garnett, chief trial attorney, 
and Maj. Charles Levy, trial attorney. 

Colonel Barp. Mr. McDermott, you may proceed. 

Mr. McDermorr. May it please the Board, this case involves the appellant’s 
rights to any extension of time for deliveries, and to remission of liquidated 
damages assessed for delays in deliveries under 1940 Philadelphia Quartermaster 
Depot contract for 18-ounce olive drab serge cloth. 

The contracting officer denied the requested extension of time on October 15, 
1941. On November 13, 1941, an appeal was taken. On December 11, appellant 
requested reconsideration of the October 15 decision, and asked if the contracting 
officer were not able to reconsider or revoke the decision, that the appellant be 
given an opportunity to appear before the War Department Board of Contract 
Appeals and Adjustments, which had only recently been instituted, that is, on 
November 7, 1941, by PC-L 334. 

The contracting officer by letter of January 2, 1942, addressed to the appellant 
asserted that he could not reconsider the October 15 decision, but that appellant’s 
request for a hearing before the Board would be complied with. 

On May 24, 1942, however, the Philadelphia Quartermaster Depot’s adminis- 
trative report to the office of the Quartermaster General failed to forward the 
appeal of November 13, 1941, but instead he forwarded the letter of December 11, 
1941. He noted that, as the letter of appeal pointed out, under the contract 
clause appeals had to be taken within 30 days, and that certainly the letter of 
December 11, 1941, was untimely, and recommended that the appeal be dismissed. 

The Comptroller General on June 2, 1942, forwarded the May 24, 1942 adminis- 
trative report with the attachments and the endorsements to the General Account- 
ing Office, and reeommended that the attached claim be disallowed. 

Then on September 11, 1942, the General Accounting Office issued a settlement 
certificate certifying that under this contract there was no balance due the appel- 
lant or the contractor. 

Appellant’s letter of September 29, to the General Accounting Office was con- 
sidered as a request for review. And on December 8, 1942, the Comptroller Gen- 
eral sustained it. 

Then the appeal of November 13, 1941, was docketed by this Board on Septem- 
ber 25, 1953. The Government’s motion to dismiss on the ground of lack of 
jurisdiction was overruled by the Board on September 25, 1953, in an opinion by 
Colonel Keichel, in which there were 10 concurrences and 2 dissents. 

After hearing on the minutes by Colonel Keichel, the appeal was dismissed on 
March 30, 1956, and an opinion by the late Mr. Field as a member of Army panel 
division No. 1 was given. 

Appellant’s motion for rehearing and reconsideration was heard by the Board 
on April 27, 1956. And the rehearing was denied on August 9, 1956, with an 
opinion by Colonel Weaver, with 8 concurrences and 3 dissents. 

We consider that Colonel Weaver’s opinion of the settlement certificate of 
September 11, 1942, as final and conclusive under the Dockery Act (31 U.S. C. 74), 
which provides that balances certified by the General Accounting Office shall be 
final and conclusive upon the executive departments. 

Then the appellant requested the Comptroller General to rescind the September 
11, 1942, settlement certificate on the ground that appellant’s appeal of November 
13, 1941, from the contracting officer’s refusal to grant an extension of time for 
performance under the contract had never been heard and decided. 

The General Accounting Office informed the appellant on March 12, 1957, 
that the settlement certificate was rescinded, and the file was being returned to 
the Secretary of the Army for disposition. 

In this respect the case is very similar to the Cornelia Garment appeal, which is 
ASBCA 1673, with an opinion dated August 20, 1954, by Mr. Cuneo, and the 
Woodcraft Corp. appeal, ASBCA No. 2660, with opinion dated November 17, 
1955, by Mr. Pratt. 
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Appellant then filed this motion for reinstatement, for motion for rehearing, 
which is before the Board. At this time the only issue is whether the Board has 
jurisdiction of this appeal. Appellant submits three grounds for the Board’s 
jurisdiction. 

In the first place, there is no question but at this time the Army Services Board 
of Contract Appeals is the duly authorized agent of the Secretary of the Army 
to hear and determine appeals under contracts as finally and conclusively as the 
Secretary himself might. 

This 1940 War Department contract provided for a decision of this appeal by 
the head of the Department or his duly authorized respresentative. 

The act of July 26, 1947, designated the Department of War to be the Depart- 
ment of the Army, and changed the title of the Secretary of War to Secretary of 
the Army. Accordingly, at this time the Armed Services Board of Contract 
Appeals is the duly authorized agent of the Secretary of the Army to decide any 
appeal under a War Department contract presented to the Board at this time. 

We consider that the Comptroller General when, on March 12, 1957, he returned 
this file to the Secretary of the Army for disposition, presented this appeal to the 
Borrd at this time; that is, as of March 12, 1957. We asked the Secretary 
of the Army to grant us a hearing by reason of the return of the file to the Secre- 
tary of the Army by the Comptroller General, and we were informed by letter from 
Mr. Courtrey Johnson that the Armed Servizes Board of Contract Appeals 
was the duly authorized agent of the Secretary of the Army. 

So we submit that in this respect this case is nearly before the Board, and we 
cite the Cornelia Garment Co. appeal, and the Woodcraft Corp. appe*! as authority 
for that position. And we believe that it is sustained by them and it is correct. 

In both the Cornelia Garment Co. case or appeal and the Woodcraft Corp. 
appe?l there had been references to the General Accounting Office—in one case 
the successor contracting officer, and in another esse the contracting officer—the 
contracting officer had informed the contractors in those cases that he had no 
authority to consider the appeal, and that it was a matter for the jurisdiction 
of the General Accounting Office. 

Thereupon in one case the General Accounting Office issued a settlement 
certificate for a number of cl-ims, and pointed out in the settlement certificate 
that the contractor was entitled to a finding of fact in the disputes clouse and 
to the appeal procedure provided thereby. And in the other case, and in this 
case, Which was the Cornelia Garment case, there had been a settlement certificate 
by the General Accounting Office, just as here, and then on the appellant’s 
request, some year and some months later, the Comptroller General had revoked 
settlement certificate and returned the file to the Secretary of the Army for 
disposition. Thereupon the appeal procedure was complied with in that case, and 
we submit that it should be done here. 

Now, if the question is whether the jurisdiction of this board depends upon the 
War Department Board of Contract Appeals having, on August 24, 1942, obtained 
jurisdiction we submit that this Board’s jurisdiction must be affirmed. 

What happened was that the time the appeal of November 13, 1941, was fol- 
lowed by the December 11, 1941, request for reconsideration, which asked, as we 
stated, that the appeal be heard by the War Department Board of Contract 
Appeals and Adjustments. 

Then, that order had been issued, PC—L 334, November 7, 1941. That Board 
was in the Office of the Under Secretary of War, and later in the Office of Director 
of Purchases. The contracting officer on January 2, informed the appellant that 
the hearing would be had. The appellant had specifically requested a hearing 
before that Board. Then by PC-L 167 issue of January 6, 1942, the Secretary 
designated the Chiefs of Supply Services as his duly authorized representatives 
of the head of the department concerned to finally determine appeals where the 
amounts involved did not exceed $50,000. This appeal was never heard or deter- 
mined by the Quartermaster General, it was never heard or determined by the 
War Department Board of Contract Appeals and Adjustments. 

Then on August 8, 1942, the Secretary of War issued a memorandum effective 
August 24, 1942, setting up or constituting or creating the War Department of 
Contract Appeals. And there were two pertinent paragraphs of that memoran- 
dum. 

Paragraph 11 read: ‘‘All appeals pending before the Board of Contract Appeals 
and Adjustments upon which hearings have not been held will be transferred to 
the Board herein constituted.” 

Paragraph 12 read: ‘‘Appeals pending before the Chiefs of the Supply Services 
which under the terms of the contracts authorizing the appeals they are authorized 
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to decide neither finally nor subject to further appeal to the Secretary of War, 
shall be transferred for appropriate action to the Board hereby constituted, 
provided that appeals which have been heard but not determined will be disposed 
of under existing instructions.”’ 

Two points arise under that memorandum; (1) whether this appeal has been 
heard before August 24, 1942; and whether by the terms of this contract the 
(Juartermaster General or someone else other than the War Department Board of 
Contract Appeals is authorized to decide this appeal. 

For this point we note that appeals upon which hearings have not been held, 
or which have not been heard as of August 24, 1942, were to be transferred to the 
War Department Board of Contract Appeals. Under these instructions this 
appeal of November 13, 1941, was to be so transferred on August 24, 1942, had 
not been heard. The Board, that is, the Armed Services Board of Contract 
Appeals, and Colonel Keichel’s opinion, held that no decision had been rendered, 
or hearing held. 

The War Department Board of Contract Appeals heard many appeals which 
had been taken prior to its creation August 24, 1942. It had heard and decided 
appeals July 6, 1941, February 16, March 12, 27, April 8, June 15, 29, Julv 2, 
and August 12. The principle was clearly established. In Vassilaros Contract- 
ing Co. appeal, BCA 4, the contract authorizes appeals to the Secretary of War 
or his duly authorized representative. This appeal is addressed to the Chief of 
Engineers, At the time it was taken, Avril 8, 1942, the Chief of Engineers was 
an actually authorized representative of the Secretary of War for determining 
this appeal. That authority was revoked effective August 24, 1942, excent as 
to appeals that had been heard but not determined by the Chief of Engineers 
prior to that time. As it appears that this appeal had not been so heard or 
determined, it is considered that it had been addressed to the Secretary of War. 
The Board thereupon decided the avpeal. 

In Seriter & Co., Inc., appeal, BCA 11, the appeal was taken March 9, 1942, 
was heard April 29, 1942, by the Board of Contract Appeals and Adjustments, 
and was decided May 23, 1942, by the Quartermaster General. The Board 
refused to decide the appeal. 

Accordingly, it is submitted that this appeal, not having been heard, was on 
Avg’ st 24, 1942, for transfer to and within the jrisdiction ot the War Department 
Board of Contract Appeals unless the contractor provided otherwise. 

We submit that this contract does not provide for a decision of this appeal by 
the Chief of the Supply Service concerned, that is, the Quartermaster General, 
‘ither finally or subject to further appeal 

There were contracts containing the provisions contemplated by the Avgyst 8, 
1942, memorandum. They were provided by War Department Proc: rement 

teg lation No. 3, section 6, paragraphs 318 (I) to 318 (F) (5). Williams, BCA 
325, and Loving, BCA 373, are ill strations of those contracts and of the clauses 
provided by the procurement reg lations. 

This contract was not such, it did not so provide. The provision of the contract 
inder which this appeal is taken is subject only to appeals within 30 days by the 
sontractor to the head of the Department concerned or his duly authorized 
representative. 

Now, this contract was dated December 17, 1940. The appeal was taken 
November 13, 1941. It is clear that the contract does not provide that the 
Quartermaster General or the Chief of the Supply Service shall have jurisdiction 
to decide the appeal. 

S-ch appeal as was taken here, or any appeal under this contract dated Decem- 
ber 17, 1940, could have been heard after November 7, 1941, by the Board of Con- 
tract Appeals and Adjustments which had been established ny PC-L 334 on 
November 7, 1941. It could be heard and decided by the Quartermaster General 
after January 7, 1942, because he had been given authority by PC-—L 167 issved 
January 7, 1942. It could be heard and deeided by the War Department 
Board of Contract Appeals after Avgyst 24, 1942, when it was created or con- 
stit ted by the Secretary’s memorandim of Avgrst 8, 1942. 

The contract term “duly authorized representative’? was subject to determina- 
tion or selection at any time by the Secretary of War. This contract did not 
provide who was the duly authorized representative. The duly authorized 
representative was for designation by the Secretary of War, not by the terms of 
the contract. 

Tuckahoe Construction Co., BCA 1526, is represented as contrary authority. 
Appellant submits that it is not. 
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In that case the disputes article provided, as did the delays damages article in 
the Raylaine contract, for appeal to the Secretary of War, his duly authorized 
representative. 

But in the Tuckahoe case the general provision of the specification paragraph 
120, ‘“‘claims, protests and appeals,’’ subparagraph B, provided: ‘‘The Chief of 
Engineers—this is the language of the contract—‘‘The Chief of Engineers has 
been designated by the Secretary of War’’—now, I should point out that this 
contract in the Tuckahoe case was issued, the language adopted, long before 
PC-—L 167 of January 7, 1942, whereby the Chiefs of Supply Services were desig- 
nated by the Secretary of War as authorized representatives. I don’t know what 
the date of the Tuckahoe contract is, but change order No. 1 thereunder is dated 
June 20, 1941. So of course the contract antedated June 21, 1941, and PC-L 
167, wasn’t issued until January 7, 1942. So that the language of this contract 
had no reference to PC—L 167, whereby the Chiefs of the Supply Services were 
designated by the Secretary of War as duly authorized representatives. 

The language of this was as follows: ‘“‘The Chief of Engineers has been desig- 
nated by the Secretary of War as his duly authorized representative to make 
final decisions and to take other action where the terms of the contract require 
that such decision or action shall be by the head of the Department concerned or 
his duly authorized representatives. All appeals from decisions of the contracting 
officer authorized under the contract shall therefore be addressed to the Chief of 
Engineers, United States Army, Washington, D. C.”’ 

That language is so clear that—‘‘all appeals from decisions of the contracting 
officer authorized under the contract shall be addressed to the Chief of Engineers.’’ 

The Board in the Tuckahoe decision by Col. Robert W. Bown, dated November 
25, 1946, referred to paragraph 12 of the memorandum dated August 8, 1942, 
and said that: “It appears that the transitory provision appearing in paragraph 
12 of that memorandum were broad enough and were intended to leave the au- 
thority of the Chief of Engineers undisturbed in contract such as the one here 
involved which contained provisions authorizing him to decide and finally deter- 
mine all appeals.”’ 

I submit there is no question but that the Board, in using that language, was 
referring to the contract provision, that all appeals from the decisions of the con- 
tracting officer authorized under the contracts shall be addressed to the Chief of 
Engineers. 

Now we submit that the Tuckahoe decision is clear and is not applicable in this 
appeal. There isn’t such language as the Tuckahoe contract contained in Ray- 
laine contract. This appeal does not fall within the exception of paragraph 12 
or the memorandum of August 8, 1942. 

Now the nature of the exception is clear. And in BCA 238, opinion by Mr. 
Austin, the Board said: ‘‘Again we must turn to contract for the answer, because 
the authority, if any, of the Secretary of War and of his duly authorized repre- 
sentative to review the decision of the division engineer is founded not upon the 
statute or substantive law, but upon the contract which the parties themselves 
have created.” 

If the contract provision provided for a decision of appeals by the Chief of a 
Supply Service, either finally or are subject to further appeal, of course the Sec- 
retary had no right to alter that provision and provide by regulation or directior 
of memorandum that the War Department Board of Contract Appeals was to 
decide the appeal. If the contract provided for a decision of the appeal by the 
Chief of the Service and the appellant was entitled to it, the Government was 
entitled to it, and the War Contract Board of Appeals could not enter into the 
dispute. 

Hence, paragraph 12 of the August 8, 1942, memorandum contained that 
provision, it was just simple contract law expressed so that there can be no 
doubt as to where the line was drawn on appeals under contracts so far as the 
War Department Board of Contract Appeals after August 24, 1942, was concerned 

So since the contract did not so provide, we submit—and since the decision, 
since the appeal had not been decided on August 24, 1942, had not been heard, 
and sinee the contract did not provide for decision by other than the head of a 
department or duly authorized representative, we submit that it was for th 
jurisdiction of the War Department Board of Contract Appeals and for this 
board as its successor. 

Now, in conclusion, we examined the Board file the other day, and found that 
it contained a draft and order dismissing this motion and memorandum sustaining 
that action, and it causes, you might say, wonder whether this hearing has any 
significance or any 
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In addition, there is an allusion in the files to pressure, brought by the appellant 
and his attorney. In the explanation it was referred to in the record — 

Colonel Barp. For the record, I want to state that those papers are not in the 
Board’s file. 

Mr. McDermorr. They were in the file given to me in the recorder’s office. 

Colonel Barn. If they were there, they were improperly included. 

Mr. McDermorr. The letters which were written—I have them if the Board 
would like to see them—three letters were written, and the language is sub- 
stantially alike. They ask the addressee to please write to the Secretary of 
the Army and ask him to promptly refer to the file and to refer to the Armed 
Services Board of Contract Appeals for disposition. 

And now, if that is pressure, I think we ought to have more of it, because this 
Board has a high standing for integrity, fairness, and justice under the law. It 
has been, you might say, proved high by Congress, it has been copied by other 
executive agencies and departments. And we submit that if the Comptroller 
General at this late date, March 12, 1957, has seen fit in a spirit of fairness, 
equity, and recognition of the rights of the parties under the contract, to rescind 
his settlement certificate of December 11, 1942, and refer the matter to the 
Secretary of the Army for disposition, then this Board should likewise review 
the action which it has taken. We submit that the jurisdiction of the Board is 
secure. When the Comptroller General on March 12, 1957, referred this case 
back to the Secretary of the Army for disposition, did he not do the same thing 
as was done in the Woodcraft Corp. case? And now, in that case Mr. Pratt’s 
opinion says this: ‘‘The Board is mindful of the above-mentioned provision of 
the United States Code, but interprets the action of the General Accounting 
Office in referring the matter to the Department of the Army for procedural 
attention as meaning that the normal certification by that Office was not final, 
and that consideration by this Board was desired.” 

Now, in the Cornelia Garment Co. case, opinion by Mr. Ceneo, this statement 
appears: “In the present case, Comptroller General Kaffler pointed out, both in 
the decision itself and in his subsequent letter to the Secretary of the Army, that 
a dispute exists between the parties concerned. From the contents of the later 
communications it is apparent that the Comptroller General did not consider 
his decision a final settlement of the appellant’s account, to the extent as it 
appeared from the decision of the contracting officer based thereon would be 
barred by the Dockery Act, but whether the very purpose of such letter would 
be that a dispute exists between the parties upon the fundamental question of 
fact upon which the appellant’s based. From the contents of the later communi- 
cations it is apparent that the Comptroller General did not consider his decision 
a final settlement of the appellant’s claim to the extent that an appeal from the 
decision of the contracting officer based thereon would be barred by the Dockery 
Act, but rather that the very purpose of such a letter would be to permit the 
rendering of a decision in an appeal thereunder operating in an appeal under the 
disputes article of the contract.’ 

Now, in the communication from the Comptroller General to the Secretary 
of the Army in the Woodcraft Corp. case, the Comptroller General said: ‘“‘Accord- 
ingly, a censure claim as presented involves in queries of fact and since under 
the law the disputes clause procedures is mandatory in such a situation, the 
matter necessarily was referred to the Department of the Army for appropriate 
action in accordance with such procedure,’’ and it cites the Callahan-Walker 
case and the Holpuch case decided by the United States Supreme Court. 

So we submit that the jurisdiction of the Board is at this time well founded 
and is undisturbed. 

Now, of course, appellant might be considered in a critical light for not having 
done this before, for coming back to the matter after years have elapsed. There 
was a hearing on April 20, 1956, and it might be said that we could have gone to 
the Comptroller General and have him revoke the settlement certificate of Sep- 
tember 11, 1942, before that time. And I am not so sure whether that would be 
a meritorious position to take at this time. 

But consider the appellant’s position. We had the decision of the Board, the 
opinion by Colonel Keichel, rendered in 1955, in which the objection of the Gov- 
ernment that the appeal was, you might say, outside the jurisdiction of the Board 
there because of the Dockery Act, that objection had been overruled by the 
Board in Colonel Keichel’s opinion. So that when we came to the Board—then 
of course Mr. Field’s opinion, the late Mr. Field’s opinion, did not make any 
reference to the Dockery Act, but at the time that case was ordered before the 
Board in April of last year in the end before the entire Board, that seemed to be 
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the principal point of issue in discussion by the Board, because the rather recent 
decision of the Board in the H. P. Andrews Co. appeal, ASBCA 2486, which had 
been rendered after Colonel Keichel’s opinion, it wes considered that Colonel 
Keichel’s opinion, which had—Colonel Keichel’s opinion did not refer to any 
decision there, but it was dated January 21, 1955, and the H. P. Andrews Paper 
Co. appeal decision was rendered later. 

So we submit at this time the Board should recognize that when the Comptroller 
General has acted, has referred the file to the Secretary of the Army for disposition, 
that this Board has jurisdiction as of this date, and should exercise it, and should 
grant appellant’s motion. 

I thank the Board very much for the opportunity of appearing before it. 

Colonel Barp. Does any member have any questions? 

Mr. Austin. Mr. McDermott, I have before me a motion of yours, and my 
copy does not show the date. But I think you will recognize the remark made 
init. I will read the motion: ‘Appellant’s motion for reinstatement filed March 
15, 1957, relates to the motion for rehearing and reconsideration heard upon oral 
argument and placed before the three panels of the Board on April 27, 1956, with 
respect to which an opinion was filed August 9, 1956, signed by the members of 
the Board (not as members of divisions of panels but as members of the Board) 
For the foregoing reasons it is respectfully requested that appellant’s motion for 
reinstatement of motion for rehearing and reconsideration be heard by the three 
panels of the Board, and that a date for oral argument be fixed.”’ 

Now, what is the dinstinction you draw between the three panels and the full 
Board? 

Mr. McDermott. What is the distinction between the three panels and the 
full Board? I don’t think there is any difference there. I mean, that is probably 
a bad choice of language. As I understand it myself, the Board is composed of 
three panels, that is, the Army panel, the Navy panel, and the Air Force panel 

Mr. Austin. But this appears to be a reason why you are asking for a rehear- 
ing—‘‘for the foregoing reasons it is respectfully requested that the appellant’s 
motion for a reinstatement and reconsideration be heard by the three panels of 
the Board.”’ 

Mr. McDermott. Well, the basis for that motion that the motion for rehearing 
and reconsideration which was the subject of the decision of August 9, 1956, had 
been heard by, considered by and signed by the three panels of the Board. And 
we ask that this motion for reconsideration of that action be similarly heard 
That was the basis of the motion to which you referred. 

Mr. Austin. Was it signed by the members of the full Board? 

Mr. McDermott. Yes. 

Mr. Austin. How did you come to the conclusion that it was three panels? 

Mr. McDermort. Because I was present at the hearing on April 27, 1956. 
And my personal observations, and my introduction to the members, I then 
noted that the Air Force members and the Navy members and the Army members 
were present. 

Mr. Austin. Of course, that is true, if we had a full Board hearing we had to be. 

Well, are we to give any significance to this? 

Mr. McDerworrt. I wouldn’t think so. 

Colonel Barp. Your purpose in this second motion, as I understand it, is to 
get the whole Board to act on your March 14 motion rather than one member? 

Mr. McDermort. That is right, sir. I consider that was the correct proce- 
dure, that this hearing, you see, we are asking for a review of the action taken as 
a result of the oral hearing before the entire Board, and we are not asking for a 
review of the decision of the single member of the Board, but for the actual review 
and reconsideration of the action which was taken by the entire Board, 

Mr. Crawrorp. In other words, as I understand it, you regard the three panels 
and the full Board as more or less as synonymous terms? 

Mr. McDermorr. That is right, sir. 

Colonel Barp. Does any other member wish to ask Mr. McDermott any 
questions? 

Mr. Tuompson. I have one, Colonel. 

I just want to get clear, Mr. McDermott, what the present motion is. It isa 
motion to reconsider a decision on a motion to reconsider, is it not? 

Mr. McDermott. We actually label it as a motion for a reinstatement of the 
motion for reconsideration, which had been overruled. 

Mr. THompson. When was the present motion filed? 

Mr. McDermott. March 14. 

Colonel Barb. It was received on March 18. 
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Mr. McDermorr. On the 18th, yes. The Comptroller General’s communica- 
tion was dated March 12. 

Mr. Tuomeson. Thank you; that is all right. 

Mr. McDermorr. There is, of course, in the Federal Rules of Civil Procedure 
and in the Rules of the United States Court of Claims, this opportunity, in other 
words, to file a motion—for instance, the Court of Claims, the Government has 1 
year after decisions rendered in which to file the motion for reconsideration, and 
that is often done, for instance, if the court of appeal’s decision comes down within 
that time—and very frequently the Court of Claims has taken the action re- 
quested and withdrawn its prior opinion, even though the motion was filed long 
after the ordinary 30-day period had expired. 

Mr. Taytor. Mr. McDermott, I notice that the Comptroller General in a 
letter dated March 12, 1957, addressed to appellant, stated that the office settle- 
ment certificate of September 11, 1942, is being rescinded, and that the file in the 
case there, I guess, is being returned to the Secretary of the Army for disvosition. 
Do you know whether or not that was ever done? 

Mr. McDermorr. Major Levy has the file which was sent over to the Comp- 
troller General—the last communication is July 26, 1943, and it has a stamp on 
it there, ‘‘Received April 18, 1957,’ Armed Services Board of Contract Appeals, 
and this of course contains the original document, that is the May 24, 1942, ad- 
ministrative report—on May 14, 1942, administrative report—to the Comptroller 
General. And the appellant’s original letter of December 11, 1941, is here, and 
the original computation. But I asked Major Levy if we had the communication 
from the Comptroller General to the Secretary of the Army, which I assume was 
about March 12, 1957, and I haven’t found that. I don’t see that. I thought 
actually that that was a sort of necessary document to enable the Board to con- 
sider this motion. And I called up last week, I think it was, say, Thursday of last 
week, and asked the Board if an effort could be made to obtain that communica- 
tion. All I have is a letter from Courtney Johnson of April 9, 1957. I had writ- 
ten the Secretary of the Army and asked him for an opportunity—for an appoint- 
ment to discuss the reference back to the Secretary of the Army by the Comp 
troller General of the file, and Mr. Johnson’s reply said: ““The Board is the desig- 
nated representative of the Army to hear and determine such appeals as finally 
as might be a Secretary himself.’”’ I thought that when I saw this letter that 
the Comptroller’s communication of March 12, 1957, would be, you might say 
ipso facto, referring to the Board. Iso considered that this letter indicated that. 
In other words, by seeking an appointment with the Secretary of the Army to 
consider the effect of the Comptroller General’s reference back and rescission of 
the settlement certificate—it was referred to the Armed Services Board of Con- 
tract Appeals; that is what this letter says. 

Mr. Tay tor. And that letter is signed by Mr. Johnson? 

Mr. McDermorr. Mr. Johnson. 

Mr. Taytor. Can you identify Mr. Johnson? 

Mr. McDermort. That is the Assistant Secretary of the Army, Logistics. 

Mr. Taytor. Thank you. 

Mr. McDermort. May I offer this, Mr. Austin? 

Mr. Austin. As far as I am concerned. 

(Appellant’s exhibit 1, marked and received.) 

Mr. Austin. I am interested in getting your point of view. Is there any ques- 
tion in your mind that the question of jurisdiction of this Board must be addressed 
to the Board, not to the Comptroller General or the Secretary of the Army or 
anybody else? 

Mr. McDermott. I agree with that, sir. 

Colonel Barn. Isn’t the gist of this letter from Mr. Johnson that no good point 
would be served by an interview between you and Mr. Brucker in advance of the 
hearing by the Board on your motion which had already been filed? 

Mr. McDermott. If it does say that, I withdraw my statement. 

That is right. ‘Accordingly it would appear that no good purpose would be 
served by granting your request in advance of the scheduled hearing.”’ 

Colonel Barn. And when that letter was written this motion that we are hear- 
ing today had already been filed with the Board? 

Mr. McDermott. That is right. 

Mr. Crawrorp. Mr. McDermott, to sum up, the basis of your motion for 
reinstatement is that a road block which existed when the Board rendered its last 
decision has now been removed? 

Mr. McDermott. That is right, sir. 

Colonel Barp. Does any other member have a question? 
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If not, I will give the Government an opportunity to reply to the argument. 

Major Levy. The Government has not actually prepared a detailed reply 
argument to the remarks and comments of Mr. McDermott, for the simple 
reason that we didn’t believe that the merits of Mr. Field’s decision would be an 
issue at this time. We are of the opinion that the issue today which the Board 
has before it is to decide whether within its rules and its framework it may reopen 
what appears to be a series of hearings, consideration of appeal, which has already 
become final and conclusive. 

There is nothing in the Board rules which provides for a reinstatement for a 
motion for a reconsideration. I presume that is because it is understood that 
with the filing of the motion for reconsideration and disposition of that motion, if 
it is denied, there results a finality and conclusiveness of the Board’s action. And 
if that action can be reopened without any guidance by any rules, I presume you 
will never have anything final here. 

It is my understanding that any further reconsideration had to be within 30 
days. I liken the appellant’s motion to a motion for reconsideration of a decision 
or a reconsideration motion. In other words, he has received an adverse decision 
on a motion for consideration. He himself has stated his present motion as a 
reconsideration motion. If so, shouldn’t it be filed within 30 days, provided for 
by the Board’s rule, say, if it may be filed at all? 

I would just like to comment briefly on this Comptroller Jones’ withdrawal of 
his settlement certificate. Obviously the letter which the Comptroller General 
sent back to the Department of the Army, which we could not find here, neither 
that nor the letter from the Comptroller General to the Woollen Worsteds Co. 
confers a jurisdiction upon this Board in and of themselves. If the Board would 
find jurisdiction, certainly it would have to look for that jurisdiction to other 
sources than the Comptroller General. 

Now, this case originally—the first hearing was on a motion to dismiss by the 
Government, and the Board’s jurisdiction was attacked very specifically on the 
ground that the Comptroller General had made a settlement of accounts with 
Woollen Worsteds, and that under the law this Board could not hear the appel- 
lant’s appeal. The Board categorically rejected the Government’s position. 
And they clearly state in the decision that the settlement issued by the Comptroller 
General was not binding on them, and that their decision to hear the appeal and 
to act would not be governed in any way, shape, or form by what the Comptroller 
General had done. 

Consequently, the Government’s position today—and it appears to be beyond 
logic, beyond the question of logic, that if the Board’s decision originally was 
rejected, the Comptroller General’s decision, and certainly the change by the 
Comptroller General ought not to work in the change in Board’s action today. 
If the Board were motivated originally by the Comptroller General’s decision, 
and then they withdraw their decision, the interest of equity, morality, and 
justice, of course, would require some additional action. 

Now the Government will concede there is a reference in Colonel Weaver’s 
written decision for reconsideration to the Comptroller General's decision. How- 
ever, we regard the reference as inadvertent and probably not carefully considered. 
And our position is that the Board’s motion, the Board’s decision and the motion 
for reconsideration, was based simply on a reconsideration of Mr. Field’s decision 
that this Board had not jurisdiction to begin with. 

There was another facet of this case which we haven't explored at length or in 
detail, and that is the matter of the authority of any Government agency to act 
on a claim if such claim would be barred by the statute of limitations; that is, 
if recovery by a claimant would be barred in a court because of the statute of 
limitations, thereby creating a vested right in the United States Government, 
whether this Board or any other representative board or person of the Govern- 
ment would have jurisdiction to decide against the Government. 

Now this is a matter which would require considerable exploration. We are not 
prepared to go into it at this time, because our position is based, as we have pointed 
out, on other considerations. The fact of the matter is that here is a contract 
that was performed in 1940 and 1941 and part of 1942 that the Government 
deducted some moneys due to the appellant for goods delivered, approximately 
$25,000. The cover of the authority was liquidated damages. And the fact 
remains that the Government did not act administratively under the contract, 
and the contractor did not act within the period required by the statute of limita- 
tions in bringing suit, and it would appear that the contractor’s claim against the 
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Government is barred from enforcement in the Court of Claims or any other court 
against the United States. 

That is all the Government has to say. 

Colonel Barp. Does any member of the Board want to ask any other questions? 

Mr. Green. I would like to ask Major Levy a question. 

What staute of limitations are you referring to? 

Major Levy. By the known statute of 6 years under the Tucker Act. 

Mr. Green. And you anticipate filing a posthearing brief on this point? 

Major Levy. I beg your pardon? 

Mr. Green. And you anticipate filing a posthearing brief on this point? 

Major Levy. No, sir. The Government’s position or if the Board is interested 
there and on other facets have already been made, and are already in the files. 
Of course, these remarks that I have made are not. If the appellant, Mr. Mc- 
Dermott, is going to file a brief, we do wish to reserve the right to file a reply 
brief. But I feel that the issue has been made clear here and that the Govern- 
ment’s position has been stated. 

Mr. GREEN. Has the Government raised the issue of the statute of limitations 
prior to today? 

Major Levy. No. It may well be that issue would come to a head when a 
voucher is presented to a disbursing officer for payment; I don’t know. 

Mr. Taytor. Major Levy, as I understand the purpose of this hearing, it 
might be that it could be purposed by something like this. The Keichel decision, 
in effect, may be understood as saying appellant has a live appeal pending over 
in the Army some place, assumedly under the Keichel decision before the Board 
of Army Contract Appeals. Then the Field decision came along, and it may be 
understood as saying that even though the appeal is live, that the directives of 
delegation and they have delegated this particular appeal some other place other 
than the Board of Contract Appeals. 

The motion for reconsideration written by the Weaver decision was confined to 
the Field decision, and the questions that confront me are these. First, since the 
Comptroller General has seen fit to send something to the Secretary of the Army, 
I am wondering what explanation there is for the Secretary to forward that to 
this Board for action, which I understand has been done. 

Major Levy. Well, I don’t know that the Secretary of the Army has sent that 
letter to this Board and asked the Board to decide the case on its merits. I 
don’t believe that action has been taken, sir. 

I would like to comment for just a moment on one premise in your question; 
that is, on Colonel Weaver’s decision being confined solely to Mr. Field’s decision. 
There was a remack in Colonel Weaver’s decision which I regard as surplusage, 
and I don’t believe it was intended to influence the decision. It was supple- 
mentary, certainly, this remark about the finality of the Comptroller General’s 
decision, and of tying the hands of Government agencies. 

Mr. Austin. Mr. Chairman, may I speak to Mr, Taylor about the reception of 
the communications from the Office of the Secretary—— 

Seldom do we receive communications along with these forwardings. What 
happens is, they will send down file with the correspondence, or whatever is 
involved with a sheet attached on it, and they will be checked off on whatever 
that office thinks our attention to be. Maybe in that spot which says ‘‘For your 
attention’? or some other various things. But I think Mr. Avery will agree 
with me that he seldom receives a letter from the Secretary directing action, or 
anvthing of the kind, on the part of the Board. 

Am I correct in that? 

Mr. Avery. It is very seldom, 

Major Levy. I would like to add just a short comment, the fact that I can 
more or less speculate or conjecture a little bit as to why the Comptroller General 
took the action he did. 

I don’t believe that a careful analysis made of why Mr. Field’s decision or 
why Mr. Keichel’s decision—as far as they were concerned, they had acted im- 
properly at the outset, and if that erroneous decision was standing in the way 
of justice, they wanted to see that erroneous decision withdrawn. But actually 
that decision was not standing in the way of anything, because the Board had 
disregarded it. So I regard this exchange or this correspondence by the Comp- 
troller General as meaningless under those circumstances, because the decision 
was never held meaningful by the Board, 
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Mr. Taytor. May I ask one more question? 

Major Levy. Yes. I hope I can answer it. 

Mr. Taytor. I was impressed by Mr. McDermott’s argument, which I under- 
stood to be about like this: That if it be assumed that, in line with the principle 
of the H. P. Andrews decision, that this Board and the Secretary of the Army 
both were to be excluded from considering this appeal, because of the certificate 
of final settlement by the Comptroller General, that the Comptroller General has 
now rescinded that certificate of settlement and now there is a fresh appeal before 
the Secretary of the Army which is to be decided by somebody. And if there is 
a live appeal over in the Department of the Army, and since this Board seems to 
be the piace for appeals under the disputes cause to be decided, but yet if there is 
some question about the authority under a continued case as this one is present, 
would it not be justifiable for the Board to seek the help of counsel for the Fenced. 
ment in making a determination as to whether this appeal should be heard by this 
Board, as would be the usual case, or heard by some other authority within the 
Army? 

Major Levy. I understand your question, sir? 

Mr. Taytor. In other words, wouldn’t the Board, as counsel for the Govern- 
ment, tell us it is not for this Board to find out who hasn’t the authority? 

Major Levy. The only way I can answer that question, sir, is to say that the 
Board acts, as I see it, on the jurisdiction which has been conferred upon it, and 
that is, as a representative of the Secretary. Mr. Field interpreted that the 
Secretary had not asked this Board or conferred such jurisdiction. If the Secre- 
tary today feels that, due to a change of circumstances, mainly Mr. Field’s deci- 
sion, he wants the merits of the appeal—and I suppose if he specifically directed 
this Board as his representative to do that—and as you pointed out, that might 
be a logical choice—then and only then it would appear that the Board would get 
such jurisdiction. But as I see it, there has been no action by the Secretary to 
override Mr. Field’s decision, which in effect said, ‘‘Mr. Secretary, you haven’t 
given us jurisdiction to hear this case.’”’ And he hasn’t acted, too, and conferred 
jurisdiction since that decision as I see it. 

Mr. Taytor. Part of my thinking, Major Levy, is, if this is a fresh appeal, 
that is, if the appeal freshly is presented to the Secretary of the Army which pre- 
viously will bide from the Secretary’s consideration, it may come under the new 
rules that the Secretary has promulgated for handling disputes, and in that case 
I think quite a bit of the responsibility for defaulting of pertinent papers is on the 
counsel for the Government, under the rules of the Board appertaining to disputes. 

Major Levy. Do I understand that you mean the counsel for the Government, 
the Office which I represent, the Judge Advocate General’s Office, is charged 
with the responsibility of seeing to it that a letter written by the Comptroller 
General is referred—that is, which came to the Secretary of the Army—is referred 
by the Secretary to the Board? 

Mr. Taytor. Well, there might be some inference to be drawn from that. 

Major Levy. Well, it is hard for me to answer that question. It is very difficult 
for our Office to clearly understand what your responsibility is in that line. This is 
a very novel situation. I don’t believe there is much precedent for it. However, 
you question your very premise when you say that if in faet the Board was 
barred under the Dockery Act from hearing the case before the Government, 
doesn’t the Board’s decision, Mr. Keichel’s decision 

Mr. Taytor. I meant to preface my statement with the assumption that it 
may have been. 

Major Levy. Yes, sir; you did. However, the final answer was of course 
to be based upon that premise, and I presume that had the Board’s decision 
been based upon the finality of the Comptroller General’s decision was specifically 
ruled out by the Keichel decision, didn’t Colonel Weaver’s decision clearly bring it 
back into the picture? 

Mr. Taylor. Well, I don’t see, sir, that it really clearly brought it into the 
picture. As I pointed out, I think the language was not too well considered 
on that particular point, and I don’t think it was intended to be the prime or 
even the secondary moving factor for the decision. If the Board finds that 
that was a prime consideration in Colonel Weaver’s decision, then it seems 
to me that that decision by the Board went into something which was not raised, 
because the question of the finality of the Comptroller General’s decision was 
clearly stated in the Keichel decision, yet Colonel Weaver’s decision didn’t 
purport to reverse that part of the Keichel decision. 
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Mr. THompson. Major Levy, does the Government concede that there is an 
appeal floating about in the Department of the Army that has never been disposed 
of? 

Major Levy. Yes, sir. 

Mr. THompson. This one? 

Major Levy. Yes. 

Mr. Tuompson. And it is your position that the letter of the Honorable Court- 
ney Johnson does not make the Board the authorized representative of the Secre- 
tary for the purpose of starting this appeal. 

Major Levy. I don’t believe it has that effect, sir. 

Mr. Taytor. If you don’t try it before this Board, where do you anticipate 
you will try it? 

Major Levy. I can think of only one forum, if it can be called the forum, the 
Quartermaster General, who was the representative of the Secretary of the Army 
back in 1941, when the appeal was originally taken. 

Mr. Tay.Lor. Are you going to forward the pertinent papers to that office in 
this case? 

Major Levy. Is our office going to, sir? 

Mr. Taytor. Yes. 

Major Levy. I don’t know what the pertinent papers are; we haven’t received 
any, Mr. Taylor. 

Mr. Tayutor. My question is that it seems to me that we might have a dilemma 
here, and I was hoping that maybe the Government counsel might help us 
clarify it instead of resisting clarification. 

Major Levy. I am sorry if I gave the impression of trying to resist. If it 
appeared that way, maybe it is because I am not able to have a clarification for 
you. I wish I could. 

Mr. We cu. I think you misunderstand our channels. These would not 
formally come under the Judge Advocate General unless they were referred to 
him by the Secretary. 

Major Levy. That is correct. We depend upon all the papers we receive, 
they usually come from the Board or come from the field. But a letter like this 
coming from the Comptroller Ceneral, it is such a novel and unusual situation 
that we wouldn’t even be aware of such action normally, and we weren’t in this 
particular case. 

The first we knew of it was after our Mr. McDermott had filed his motion and 
forwarded the papers in. 

Mr. McDermott. In the Woodcraft Corp. appeal, and in the Cornelia Gar- 
ment Co. appeal, the Comptroller Ceneral’s letter was referred to the Board by 
the Seeretary of the Army—lI should say it in this fashion—it came to the Board 
through channels. It may have come from the contracting officer. 

May I say that with respect to the statute of limitations to which Major Levy 
has made reference, it doesn’t seem to me that this Board should concern itself 
with that. Now, for instance, we had a matter before the Board in Conro 
Manufacturing, ASDCA 7669, which arose out of the 1948 account, and the 
Board’s decision was rendered in December 1951, which denied the appeal. And 
now, we started a suit in the District Court of the United States for the Eastern 
District of Pennsylvania in civil action “No. 14882, and we received the General 
Accounting Office’s check in payment of the judgment August 3, 1956. That is 
a 1938 contract. So that whether a statute of limitations is applicable to a situa- 
tion shouldn’t concern this Board, because the court might rule otherwise, it is 
up to the court, if the action be brought there to decide whether it be applicable. 

Major Levy. However, the court would never have an opportunity to rule on 
the statute of limitations if the Government administratively granted the claim 
and made payment. In the Conro case the Board specifically said that the claim 
was timely, and was within the statute of limitations, because of the lapse of 13 
years was chargeable to the Government, because it was a misrepresentation of 
some material facts. 

Mr. McDermort. That is the Haggar case; it is another case. 

Major Levy. As far as I am concerned it is the Conro ease. 

Mr. Bowers. May I ask a question to clarify my own recollection. You have 
spoken about the Keichel decision of having determined the question of the 
Comptroller’s certificate, and therefore in the Weaver decision we feel that it was 
an inadvertence, perhaps to even have referred to that question. But my recol- 
lection is that the Keichel decision addresses itself to that matter of the final 
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certificate, and dealt with it as a preliminary matter; in other words, that while 
a determination was made overruling the Government’s motion to dismiss, that 
question was regarded as one which might be raised again at a later time. Is 
that not true? 

Major Levy. I believe so, sir. 

But there was nothing to indicate that the Board would reverse itself; it seems 
to be quite categorical in its decision that the Board wasn’t going to be bothered 
with the settlement issued by the Comptroller General. And I don’t think 
that the Board has been bothered by this decision of the Comptroller General. 

Mr. McDermott. May I suggest in Mr. Field’s opinion of March 30, 1956, 
this statement: “It appears to have been assumed that the appeal was properly 
before the Board,” referring to Keichel’s decision, “unless, the Government 
contended, the appeal was not timely, or had been abandoned, or unless the 
1942 settlement certificates of the Comptroller General foreelosed the Board 
from action’’—which are the issues actually considered. 

So I submit that that was before the Board and when Mr. Field’s decision was 
rendered, so that the complete chain was before the Board in the Keichel case, 
it was before in Colonel Keichel’s opinion, it was before the Board in Mr. Field’s 
opinion, and before the Board in Colonel Williams’ opinion. 

And i have a clear recollection of the discussion at the oral argument of April 27, 
1956, when the fact that the Andrews decision had been rendered since Colonel 
Keichel’s decision was the subject of discussion between the members of the 
Board. And it has struck me that it was the primary consideration of the Board. 
And we followed a supplemental brief on that part after the hearing. 

Colonel Barp. Does any other member have anything he wants to bring up? 

Mr. WE tts. I have a question of Mr. McDermott. 

What about Major Levy’s suggestion that any challenge of Colonel Williams’ 
decision would have to be made within 30 days? 

Mr. McDermott. I have prefaced that by analogizing the Federal Rules of 
Civil Procedure and the Rules of the United States Court of Claims, which permit 
motions to be filed within about a year afterward. And now, you see we bring 
up—we submit the point that when the Comptroller General rescinded the settle- 
ment certificate, which he did on March 11, 1957, and referred the file back to the 
Secretary of the Army, he referred it back for decision of this appeal under the 
delays-damages article of the contract, so that this comes anew to the Board. Of 
course, we bring it before the Board by this motion for reinstatement, because I 
didn’t know how else to get it before the Board, because there was no question but 
that the Board’s decisions did relate to the same appeal which the Comptroller 
General has now sent back. Now, when the Comptroller General sends his cer- 
tificate of September 11, 1942, and refers the matter back to the Secretary of the 
Army for disposition, is not then presented to the Secretary of the Army and to 
this Board as the authorized representative an appeal which has not before been 
decided, and is not the appellant entitled, too, and has not the Board juris- 
diction over this appeal, because of the language of the contract? The contract 
says ‘‘we are entitled to a decision on the appeal by the head of the department,” 
which now is the Secretary of the Army, “by his duly authorized representative,”’ 
which now is the Armed Services Board of Contract Appeals. So that this comes 
now as of March 12, 1957. And does it*really have any relation to the prior de- 
cisions of the Board, which were all on the subject of jurisdiction? 

Do I make myself clear, Mr. Wells? 

The situation comes in two channels: (1) Is this a timely motion insofar as 
having been filed some 11 months after the decision of the Board in Colonel 
Weaver’s opinion? 

Next: Is not this appeal presented before the Board by virtue of the Comptroller 
General having revoked the certificate, and sent it back for decision? 

Now, there is no question but that it is an undecided appeal, and no question 
but under the language of the contract we are entitled to a decision, and there is 
no question but that the appeal procedure is mandatory. 

Now, then, should we be concerned whether this motion be untimely; that is, 
insofar as it has reference to the decision on the prime motion for reconsideration? 
Because here is the appeal, and the Comptroller General has sent it back. I 
suggest it is the same case as Woodcraft Corp. and Cornelia Garments, I can’t see 
any difference. It is just that this comes still later. 

Now, you see, on the question—you might say it is tied in with the statute of 
limitations—why are we here at this late date? It might be that the remedies 
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before the United States Court of Claims could be denied, I don’t know whether 
it could be or not, that is another question. But I talked to the Office of General 
Counsel of the Accounting Office for some time; as a matter of fact, before I 
asked, at their suggestion, that their final certificate of September 1942 be at this 
late date rescinded. And I understand that there are funds available—we might 
meet another roadblock in the General Accounting Office, they might wish to 
rule on the legal aspects of this claim—but that is something else, that is up to 
them. But all funds available 

Mr. Crawrorp. Mr. McDermott, as I read the Keichel decision, the final 
paragraph rather expressly holds open the question of jurisdiction, and says that 
the Board may take it up again if and when the merits are finally presented to us 
for consideration. He very expressly left that question open. 

Mr. McDermort. That is correct, sir. 
¥ Mr. Green. Mr. McDermott, would you give us a reference to these Federal 
rules which permitted the filing of a motion within 1 year? 

Mr. McDermort. I actually had reference to the Rules of the United States 
Court of Claims, which contain that 1-year provision. 

Mr. GREEN. Could you give us a reference on that? 

Mr. McDermorrt. I don’t have it. If I may have the privilege of filing a 
short memorandum brief, I could set up that and some of the other points, al- 
though I don’t want to burden the Board. 

Colonel Barp. Does any other member have any questions, or does the attorney 
for either side wish to add anything to what has already been said? 

Major Levy. The Government does not, sir. 

Mr. McDermott. We have nothing further, sir. 

Colonel Barp. Do you want to file a brief in this case, Mr. McDermott? 

Mr. McDerworrt. If I have permission to do so I would like to, sir. 

Colonel Barp. And how long a time would you want in which to file it? 

Mr. McDermorr. How about 15 days from today’s date? 

Colonel Barp. All right, we will grant 15 days from today’s hearing for the 
appellant’s brief to be filed, and equal time for the Government to reply thereto 
upon receipt of the brief. 

Major Levy. Fifteen days from the receipt of the appellant’s brief? 

Thank you, sir. 

Colonel Barb. If neither side has anything further, we will adjourn the hearing. 

(Whereupon, at 11:35 a. m., the hearing in the above entitled was closed.) 





Mr. Courtney. Mr. Austin, I should like to refer to a page 31 of 
these proceedings. Now, let me repeat, these proceedings are public 
and available to the public, are they not? 

Mr. Austin. Well—— 

Mr. Courtney. At least to the litigants. 

Mr. Austin. Certainly that. 

Mr. Courtney. Yes. 

Now, I read this portion, which appears after the name of Mr. 
Austin—and that would be you. 

Mr. Austin. Yes; I suppose so. 

Mr. Courtney (reading): 

Mr. Austin. Mr. Chairman, may I speak to Mr. Taylor about the reception 
of the communications— 
and they are spoken of as plural— 


from the Office of the Secretary. Seldom do we receive communications along 
with these forwardings. What happens is they will send down file with the cor- 
respondence or whatever is involved, with a sheet attached to it, and they will 
be checked off on whatever that office thinks our attention to be, maybe in that 
spot which says ‘For your attention” or some other various things. But I think 
Mr. Avery will agree with me that he seldom receives a letter from the Secretary 
directing action or anything of the kind on the part of the Board, Am I correct 
in that?— 


is the question which is attributed to you. 
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The next quotation is: 
Mr. Avery. It is very seldom. 


Now, I will show you this transcript, Mr. Austin, and ask you to 
examine it. Refresh your recollection. And then tell the subcom- 
mittee in your own words what recollection you have of the events 
concerned with that remark? 

Mr. Austin. Well, I would have to read, I guess, the whole tran- 
script. I don’t know what we were then discussing. 

I really don’t know whether I was referring to the Adams letter or 
one of the other communications that came to the Board from the 
Secretary. 

Mr. Courtney. Well, now, I will ask you one question and then, 
Mr. Chairman, I would suggest that the witness be permitted to 
retire and examine the transcript and refresh his recollection. 

Mr. Hépert. That will be permitted. 

Mr. Courtney. Are you able to answer this question now? There 
is the mention of the Secretary, Mr. Austin. Do you have any recollec- 
tion of the Secretary to whom you were referring in the course of those 
remarks? 

Mr. Austin. Do I have a recollection? 

Mr. Courtney. Do you recollect it independently? 

Mr. Austin. Well, I can’t answer that. I don’t know. 

Mr. Courtney. All right. 

Then, Mr. Chairman, I would suggest that a short recess would 
enable Mr. Austin to examine these documents—this document I 
should say—because it seems to me 

Mr. Hésert. The committee will be in recess in order to permit 
Mr. Austin an opportunity to examine the document to refresh his 
memory. 

Mr. Courtney. Would you like to retire to the next room, Mr. 
Austin, and be at ease? 

Mr. Austin. Very well. You will have to pardon a lame back. 

(Short recess.) 

Mr. Courtney. You may keep that in front of you now, Mr. 
Austin. 

Mr. Hésert. The committee will be in order. Mr. Courtney. 

Mr. Courtney. Now, Mr. Austin, having refreshed your recollec- 
tion, the question I have to you is whether or not, having examined 
the transcript, you were able to tell the subcommittee the Secretary 
to whom you referred in the remarks I just addressed to you—in the 
question I just addressed to you? 

Mr. Austin. It would be Secretary Brucker. 

Mr. Courtney. It would be Secretary Brucker? 

Mr. Austin. Yes. Probably, however, the action would be taken 
by the Assistant Secretary, signing the Secretary’s name and his own 
followup. 

Mr. Courtney. Yes. The quotation which I gave you doesn’t 
give any expression of what the Secretary conveyed to you, or what 
you interpreted the Secretary to have conveyed. 

Having refreshed your recollection and considered the remark which 
is in the public record of this proceeding, are you able to tell this 
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subcommittee of what the Secretary to whom you are referring, be he 
Mr. Brucker or be he his assistant, communicated to you and to 
which you were referring in the course of your exchange with Mr. 
Avery? 

Mr. Austin. With Mr. McDermott? 

Mr. Courtney. No, sir; Mr. Avery. If you look at—— 

Mr. Austin. I guess I haven’t it right. 

Mr. Courtney. If you will look at the record there, the response is 
made by Mr. Avery. 

As the reporter quotes you, you conclude with a question and the 
next line in the transcript is Mr. Avery who answers the question. 
You think one may cree: 1p that. 

Now, what was before you and in your mind when you made 
those remarks—or that remark, I guess? 

Mr. Austin. Well, the decision of the Comptroller General to 
withdraw his certificate of settlement was conveyed to the Secretary 
of the Army. 

Now I assumed that your question is: What did the Secretary of 
the Army do about it? 

Mr. Courtney. Well, you make reference to directions which 
you say—lI don’t want to interpret your remarks, but you say sel- 
dom—let me see this here. [Handing.] 

You say, “Seldom do we receive communications along with these 
forwardings.” 

Now what the subeommittee would like to know from you is what 
was before you at that time? What precisely were you talking 
about? 

Mr. Austin. Oh, I think I know now. It is a piece of paper not as 
large as the letter and it has all printed and prepared, ‘‘From,” “To,” 
and then little blanks stating, ‘This is for immediate action, ” and 
you put a check mark there, or “For your consideration,” ‘and a 
check mark there. I think that is what was attached to the paper. 

Mr. Courtney. That, then, is your best recollection? 

Mr. Austin. That is my best recollection. 

Mr. Courtney. And the paper, to your best recollection, is what? 

Mr. Austin. The communication from the Comptroller General. 

Mr. Courtney. Now, when you say, “Seldom do we receive com- 
munications along with these for wardings, ” and when you state, ‘I 
think Mr. Avery ‘will agree with me that he seldom receives a letter 
from the Secretary direc ‘ting action or anything of that kind on the 
part of the Board, am I correct in that’’—and I am quoting from 
you—what did you have in mind? What were you speaking about? 

Mr. Austin. Well, really, I have to guess at my answer. 

Mr. Courtney. Well 

Mr. Austin. I think—— 

Mr. Courtney. This is a little more serious than a guess, Mr. 
Austin, if I may remark. Just, please, give us—recollect now and 

ylease give us a statement of what you meant by the words which I 
have just repeated to you. 

Mr. Austin. This is rather blind, this transcript. I think that I 
was trying to tell the Navy member panel that the Secretary didn’t 
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wrile a memorandum to us telling us what to do, except by the indica- 
tion in these blanks of what type of action to take—but not a matter 
of telling us to grant this appellant his request or anything of that sort. 

Mr. Courtney. Well, what interpretation did you place upon the 
communication which you are discussing now which prompted these 
remarks, in your best recollection? Now I am repeating the question, 
but I would like to be precise about it. 

Mr. Austin. Do, please. 

Mr. Courtney. Because this is a matter between yourself and this 
committee here and the remarks, since the Secretary is not identified, 
is a matter requiring explanation on the record. Give us your recol- 
lection of what you meant to convey by the remarks to which your 
attention has just been directed. 

Mr. Austin. We—you see, gentlemen, the declaration by the 
Comptroller General that he had withdrawn his certificate of settle- 
ment lifted the barrier which had stopped our Board from considering 
that case and the very act pitched it back into our laps. And you 
will find that when the Board voted on this motion to reestablish, it 
was unanimously in favor of it, because the barrier had been lifted. 

Now I think you are asking me did the Secretary tell us to do that. 
No. 

Mr. Courtney. That is all. 

Mr. Austin, directing your attention again to the memorandum of 
April 2—your handwritten memorandum of April 2—in the course of 
that memorandum you write these words: ‘‘And some Congressman.” 
Now it is “‘man”’; is it not? 

Mr. Austin. I think so. 

Mr. Courtney. In other words, you were referring to a single 
individual? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Do you know whose name came to your attention 
in connection with this subject? 

Mr. Austin. No. I don’t think any name was mentioned. 

Mr. Courtney. But are you certain at this time that it was only 
one Congressman? 

Mr. Austin. The way I recall it was my remark to a member—— 

Mr. Courtney. Go ahead, please. 

Mr. Austin. About a letter from the Office of the Assistant to the 
President and the response of the member was, “Yes, and there is a 
Congressman interested in the case, too.” 

Mr. Courtney. In other words, the information had come to you 
from someone else? 

Mr. Austin. Yes, sir. 

Mr. Courtney. Some other member of the Board? 

Mr. Austin. Some other member of the Board. 

Mr. Courtnry. Do you recall who it was 
member of the Board? 

Mr. Austin. I think it was Mr. Field. I am not sure. 

Mr. Courtney. Have you seen any written communications from 
the Congressman to whom you were referring in the memorandum of 
April 2, 19573 





what other 





we 





Ca- 
ter 
rt. 
the 


his 
ed, 
ol- 
ur 


the 
le- 


ing 


at 
ed. 
at. 


of 
of 


n.’ 
gle 
ion 


nly 


the 
sa 


her 


om 
of 


RAYLAINE WORSTEDS, INC. 41 


Mr. Austin. No. 

Mr. Courtney. Have you seen any mail, any congressional mail, 
in reference to this case, that you recall now? 

Mr. Austin. No, not that I recall. 

Mr. Osmers. I didn’t hear that question. 

Mr. Courtney. He said, ‘‘No,” not that he recalls. 

Mr. Osmers. I mean your question. 

Mr. Courtney. I asked him if he had seen or received any congres- 
sional mail on this case, and he said, “‘No, not that I recall.” 

Now may I ask, Mr. Austin, what would be the usual method of 
forwarding a rescission of a Comptroller General’s ruling to the Board? 
You spoke of this, I believe, as being a different procedure. What 
would have been the usual or normal procedure, if there was such a 
procedure? 

Mr. Austin. You say I said it is a different one? 

Mr. Courtney. Well, if you didn’t, then let me ask you this ques- 
tion. If the record doesn’t show that answer, then I will ask you-this 
question and we will get on with the subject. 

Was there anything different or out of the normal channels in the 
procedures of your Board in the method or means by which the 
rescission of the Comptroller General’s decision, which was in March 
of 1957, was communicated to you as a member of the Board? Did 
it differ in any way? Was there anything to attract your attention 
to the mode or method? 

Mr. Austin. No. Usually, we read those in the printed form of 
Comptroller General rulings and in that printed form he addresses a 
letter, ‘Dear Mr. Secretary,” and goes ahead with this information. 

Now we are supplied ordinarily with a copy of that communication; 
that is in his printed book of decisions. Apparently we didn’t have 
such thing there that day. 

Mr. Courtney. That is, apparently you did not have what—a 
printed decision? 

Mr. Austin. A printed decision; yes, sir. 

Mr. Courtney. Was that the thing that in your mind would have 
made it different from the normal procedures and mode of the Board’s 
operation, or was there something else? 

Mr. Austin. I don’t think there was anything different from 
normal. 

Mr. Courtney. Now, then, Mr. Austin, you participated in the 
decisions—I repeat this at this point in the record—with relation to 
this case as related to the members of the panels, until the time of 
your retirement in September? 

Mr. Austin. Yes. 

Mr. Courtnry. Of 1957. I think that is all. 

Mr. Hésert. All right, the committee will stand in recess until 2 
o’clock. 

(Whereupon, at 11:50 a. m., the subcommittee recessed to recon- 
vene at 2 p. m. of the same day.) 
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AFTERNOON SESSION 


Mr. Hézerr. The committee will be in order. 

Mr. Austin, the members of the committee will now be permitted 
to interrogate you and ask any questions which they desire. 

I have only about three questions. 

Are you affiliated with any political party? 

Mr. Austin. Yes, sir. 

Mr. Hésert. Which party? 

Mr. Austin. The Republican Party. 

Mr. Hézerr. You are a Republican? 

Mr. Austin. What is that? 

Mr. Hféserr. By whom were you appointed to the Board? 

Mr. Austin. Oh, to the Board of Contract Appeals? 

Mr. Hféserr. Yes. 

Mr. Austin. It was by Secretary Stimson, Secretary of War. 

Mr. Héperr. Secretary of War Stimson? 

Mr. Austin. That is correct. 

Mr. Héserr. In which year was that? I think you said that, but 
I am just repeating. 

Mr. Austin. In 1942. 

Mr. Héserr. In 1942, Mr. Stimson, then Secretary of War, ap- 
pointed you? 

Mr. Austin. That is correct. : 

Mr. Hésert. Now I think you identified the members to whom 
you talked and gave you this impression of this undue influence or 
unethical, I think you called it unethical, practice. 

Quoting you: “I deeply resent the intrusion, which I think is 
highly unethical.” Of course, that was in reference to Mr. Adams’ 
activities as you understood them and Members of Congress as you 
understood them? 

Mr. Austin. Correct. 

Mr. Héserr. And I think you further testified that that was the 
only information you had. You had no direct communication from 
Mr. Adams or any direct communications with any Member of the 
Congress? 

Mr. Austin. That is correct. 

Mr. Hézert. So the information that you had and the resentment 
which was aroused in you was caused by what you heard, is that cor- 
rect, or your discussions? 

Mr. Austin. To a certain extent; yes, sir. 

Mr. Hésert. Now, to what extent? 

Mr. Austin. Well, I think, like other members, we were—we 
would mention if any Member of the Congress or the White House 
would inquire about a case to each other, that such a case was being 
taken an interest in, and such a person. 

Mr. Hésert. That is right. 

Mr. Austin. Now, then, I don’t think I have identified anybody. 

Mr. Hésert. You identified Mr. Field, didn’t you? 

Mr. Austin. Oh, yes, I think I did; yes, sir. 

Mr. Hépert. Mr. Field had the same attitude that you did; is that 
correct? 
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Mr. Austin. No; I wouldn’t say that. 

Mr. Héserr. That is what I am trying to find out. 

Mr. Austin. Oh. 

Mr. Hipert. Why did you gain that there was something wrong, 
unethical about this? And you say you had no direct communica- 
tion from Mr. Adams or from any Members of Congress. Yet you 
created in your mind that it was unethical. I am trying to find out on 
what basis did you come to that conclusion. And I admit under the 
rules of evidence it is conclusion. But that is merely a foundation for 
the next question. And that is to say: Can you identify the indi- 
viduals to whom you spoke? Because in all fairness, we would like to 
summon them also, to find out if they had the same impression and 
they told you—y ou have not testified what they told, but I would 
like to know what they told you. 

Mr. Austin. Perhaps we can get at it by elimination. 

Mr. Hféperr. Get at it anyway you want. 

Mr. Austin. I know I did not discuss with any member of the 
Navy panel. They were separated from us. 

Mr. Gavin. Any member of what? 

Mr. Austin. Of the Navy panel. 

Mr. Hféserr. Navy panel. 

Mr. Austin. Their offices were over on the Washington side of the 
Potomac River and the Air Force and Army panels were over at the 
Pentagon. So we were commingling all the time. 

Mr. Hépert. Then would it be a fair question to ask you that all 
members of the two panels at one time or another or any part of 
those two panels discussed that matter with you, which gave you this 
impression? 

Mr. Austin. Yes. 

Mr. Hféperr. Would you say all, or how many? 

Mr. Austin. Oh, I don’t daresay all, because 

Mr. Hésert. Except for Mr. Field?’ 

Mr. Austin. I think I discussed it with Mr. Avery. 

Mr. Hésertr. Mr. Avery, No.2. Who else now? Have you those 
names, Mr. Courtney? Read them and maybe we can refresh the 
witness’ recollection. 

Mr. Austin. Well—— 

Mr. Courtnry. Mr. Austin, to refresh your recollection, I have 
listed for the Army panel Joseph A. Avery, Robert C. Bard, Eugene E. 
Pratt, and Charles F. Welch. They are all members. 

Mr. Austin. They are all members of that panel. 

Mr. Courtney. But are they all of the members? Are there 
others? 

Mr. Austin. No, no. There are others. 

Mr. Courtney. I don’t have the other members, Mr. Chairman, 
by name. 

Mr. Héserr. Where did Mr. Field come in the picture? Who is 
he? 

Mr. Courtney. He is apparently another member. 

Mr. Austin. He was. You see, the Army panel changed in per- 
sonnel, quite a bit, because the Army panel had offices in service—— 

Mr. Courtney. In the service; right? 
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Mr. Austin. That is correct. 

Mr. Courtney. You mean military officers? 

Mr. Austin. Yes; and when their time was up they would leave 
the Board, and then another appointee would come in. 

You are merely reading a list of the members who were present in 
that hearing. 

Mr. Courtney. That is right. There are others, then. 

Mr. Austin. There are others. 

Mr. Héserr. But you do identify Mr. Avery as one? 

Mr. Austin. Yes. 

Mr. Héperr. You identify Colonel Bard as one? 

Mr. Austin. Yes. 

Mr. Héserr. You identify a Mr. Field as one? 

Mr. Austin. Now, he has deceased. 

Mr. Hfépert. He is deceased? 

Mr. Austin. Yes. 

Mr. Héperr. It eliminates that one? 

Mr. Austin. Yes. 

Mr. Héperr. Any other one you could identify? 

Mr. Austin. Well, I discussed—I am sure I discussed it with the 
recorder of our Board, who is not a member, but, of course, everything 
flows through his office. 

Mr. Héperr. Would he have been in a position to express an opin- 
ion, or to give you the impression that undue influence—— 

Mr. Austin. He would not be inclined to give me an opinion of his 
own. He might tell me he had a call from so-and-so. 

Mr. Hépert. Well, that wouldn’t be of interest. That eliminates 
him. Now, anybody else? 

Mr. Austin. Not that I can be sure, that talked with me. I think 
probably Colonel Pratt, but I am not sure. 

Mr. H&ésert. Who is Colonel Pratt? 

Mr. Austin. He was a member of the Army panel. 

Mr. Hésert. Is he still in Washington? 

Mr. Austin. Yes, he is still on the Board. 

Mr. Hésert. He is still on the Board? 

Mr. Austin. Yes, sir. 

Mr. Hésert. So we have now Avery, Bard, Pratt, and Field, who 
is deceased. 

Mr. Austin. Field is deceased. 

Mr. Hésert. And Welch—did you include Welch? 

Mr. Austin. I did not include him among those with whom I have 
talked. I have no memory of him. 

Mr. Hésert. That eliminates him. Now we are down to three. 
Again repeating: Avery, Bard—— 

Mr. Bares. Field and Pratt. 

Mr. Hésert. And Field is deceased. So we have only three. 

Mr. Austin. Here is a possibility, but I am not sure. It is Mr. 
Cuneo—C-u-n-e-o. He was a member of the panel. 

Mr. Hfésert. Mr. Cuneo’s name appears somewhere. 

Mr. Courtney. Mr. Cuneo was a member of the Army panel. 

Mr. Austin. Correct. 

Mr. Courtney. I believe, and has resigned from that panel very 
recently. 
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Mr, Austin. That is right. 

Mr. Courtney. I think his first name 

Mr. Austin. Gilbert A. Cuneo—C-u-n-e-o, Gilbert A. 

Mr. Hfépert. You could have talked to Mr. Cuneo? 

Mr. Austin. Yes. 

Mr. Hésert. Who else? You recognize, this is very important. 

Mr. Austin. Under the same limitation I may have talked with 
Mr. Crawford and Mr. Hugh Archer, both of whom were on the Air 
Force panel. 

Mr. Hésert. Mr. Crawford and—you don’t know specifically what 
any one of these members said? 

Mr. Austin. No, sir; I don’t. 

Mr. Hésert. That would give you this impression. And you had 
no direct communication from anybody. And your conclusions were 
drawn, to write the memorandum, purely on the impression that you 
had gotten from the other members; is that correct? 

Mr. Austin. Well in seeing the communication that Colonel Bard 
brought up. 

Mr. Hézertr. Then combined with the communication which you 
described this morning, which you testified you received, that it was 
unusual for the Chief of Staff to send such a memorandum to your 
desk—that combination or series of combinations caused you to write 
the memorandum in question? 

Mr. Austin. Yes; I think that is the answer. 

Mr. Héserr. That is all. Mr. Hess. 

Mr. Hess. Yes. 

First of all, Mr. Austin, I believe on direct examination by Mr. 
Courtney this morning, you were asked, after Mr. Courtney had 
shown you the asigiant of the memorandum which you had written 
on April 2, whether or not you had seen it before, and you said that 
you had not seen it, the original memorandum, up until this time, I 
believe? 

Mr. Austin. Well, with one exception. 

Mr. Hess. What was that exception? 

Mr. Austin. Well, during the interviews with the officers of the 
Inspector General, in the second interview the Army counsel was 
present and had that with him and placed it in my hands. 

Mr. Hess. So you had seen the original before Mr. Courtney 
showed it to you today? 

Mr. Austin. That is right. 

Mr. Courtney. Exhibit 1. 

Mr. Hess. Pardon? 

Mr. Courtney. Exhibit 1. 

Mr. Hess. Who was the counsel who was present at that second 
meeting with the representative of the Inspector General? 

Mr. Austin. He is the gentleman who has been around here all 
the while. 

Mr. Kuun. Shanahan? 

Mr. Austin. Shanahan, all right. 

Mr. Hess. Shanahan, all right. You said this morning there were 
2 officers, 2 colonels, and you named them, at the first conference and 
the second conference. This is the first time you tell us now there 











46 RAYLAINE WORSTEDS, INC. 


was a representative of the legal staff there. Now, was there anybody 
else there? 

Mr. Austin. I am trying to think who satin. Oh, that.was Colonel 
Rochman. 

I think that is all. Oh, Mr. Avery was called in during one of 
them. 

Mr. Hess. Mr. Avery was called in. Which one was that, the first 
or second conference? 

Mr. Austin. The first conference. 

Mr. Huss. Was there anybody else at the first conference? 

Mr. Austin. Not that I recall. 

Mr. Hess. Was there anybody else at the second conference, 
other than the two colonels mentioned and the representative of the 
legal staff? 

Mr. Austin. No; I think not. 

Mr. Hess. That was just about 2 weeks ago, I believe, both of these 
conferences. 

Mr. Austin. Yes. 

Mr. Hess. Within 2 or 3 days. 

Mr. Austin. Yes, sir. 

Mr. Hess. And you were a little bit hazy about those. Of course, 
I presume that you are hazy about what happened on April 2, 1957? 

Mr. Austin. Yes, I am, of course. 

Mr. Hess. Now getting back to that date, of course, you now having 
seen this memorandum, 2 weeks ago, and having seen it today and 
having had it read to you, are familiar with the wording of it now? 

Mr. Austin. Yes, sir. 

Mr. Hess. Don’t you think those are pretty serious charges you 
made there? 

Mr. Austin. I do indeed. 

Mr. Hess. And based almost wholly on hearsay evidence? 

Mr. Austin. Well, I guess—— 

Mr. Hess. The discussions which you had had. 

Mr. Austin. I guess you are right. 

Mr. Hess. With Colonel Pratt, with Colonel Bard, with Mr. Avery, 
and possibly Mr. Welch? 

(Mr. Austin nods.) 

Mr. Hess. And the only firsthand information that you had was a 
communication from the White House which had been transmitted 
to you by the Chief of Staff’s office? 

(Mr. Austin nods.) 

Mr. Hess. Now will you please in detail, Mr. Austin, tell us what 
that communication was, or communications, what memorandum may 
have been attached to it, or all the circumstances surrounding it? 

Mr. Austin. Well, I saw it on that one occasion, and that is quite 
a while back. 

Mr. Hess. Did you read it? 

Mr. Austin. Yes, I read everything. 

Mr. Hess. You read every bit of it? 

Mr. Austin. Yes, sir. 

Mr. Hzss. How did it happen to come into your possession? 

Mr. Austin. Colonel Bard brought it to me, because he wanted me 
to pass upon his letter which he had prepared in response to the request 
for a suggested answer. 
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Mr. Hess. And you thought there was something wrong in that? 

Mr. Austin. In what? 

Mr. Hess. In the request that he prepare an answer to a letter? 

Mr. Austin. Oh, no. 

Mr. Hess. Well, just where was the influence of the intervention 
of Mr. Adams whidli you deeply resented and the “intrusion which 
I think is highly unethical’’? 

Mr. Avsirtn. It was the coupling with the request for a letter to 
answer it for Mr. Adams, the appellant’s letter asking Mr. Adams to 
help him with his case. 

Mr. Hess. Mr. Adams——— 

Mr. Austin. And this appeared to be a step in response to that 
request. 

Mr. Hess. The letter from the appellant was sent to Mr. Adams. 
Mr. Adams sent it to the Chief of Staff, with a notation asking that a 
suggested answer be given so that he would answer the appellant; is 
that correct? 

Mr. Austin. That is right. 

Mr. Hess. Am I stating it correctly now? 

Mr. Austin. I think you are, sir. 

Mr. Hess. And that is what you say was an intrusion which you 
think was highly unethical? 

Mr. Austin. Yes, sir. 

Mr. Hess. How would you expect the White House or any o her 
Department to answer their mail if they didn’t have all the informa- 
tion? 

Mr. Austin. Well, I would expect him to ask merely for a suggested 
letter to answer a constituent. 

Mr. Hess. Isn’t that exactly what he did? 

Mr. Austin. Well, but he coupled with it the letter in which he was 
asked to help the man in his appeal. 

Mr. Hess. He was asking for information; was he not? 

Do you recall the body of the letter, just what was in the letter? 

Mr. Austin. You mean the Raylaine letter? 

Mr. Hess. That is right. 

Mr. Austin. Well, it is a very sketchy memory that I have, but I 
do recall that the letter embraced the terms to help him. 

Mr. Hépertr. May I interrupt here, Mr. Hess? 

Mr. Hess. Yes. 

Mr. Héserr. Just a minute here. 

Mr. Hess. “Yes. 

Mr. Hépert. In order to keep the record accurate and correct. 
This letter is not in the record as of Mr. Austin’s testimony. 

Mr. Hess. That is correct. 

Mr. Hésert. So with your permission, I would like to ask Mr. 
Courtney to offer the letter to Mr. Austin to refresh his memory, if 
that is the communication he is speaking about. 

Mr. Hess. Just a minute, Mr. Chairman. I understand there were 
2 or 3 communications. 

Mr. Hésert. That is right. 

Mr. Hess. I don’t know which one Mr. Austin claims to have seen. 

Mr. Hépert. He said, as I understand, the one which Colonel 
Bard hand-delivered. 

Mr. Hess. All right. But let’s identify the letter. 
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Mr. Hépert. That is what I mean. That is what I want him to 
oO. 

Mr. Hess. I don’t know whether he can identify the letter, because 
we will have to show bim 2 or 3 letters. 

Mr. Harpy. Mr. Chairman—will the gentleman yield on that 
point? 

Mr. Huss. Yes. 

Mr, Harpy. That was the question that was bothering me a 
moment ago and the only thing that I know of that was closely 
pinpointed would be the date. As I recall, Mr. Austin has testified 
that this letter was seen by him within a relatively short period of 
time before he wrote his memorandum, and that I believe was written 
on April 2, 1957. 

Mr. Hess. That is right. 

Mr. Harpy. Is that right? 

Mr. Hess. That is right. 

I have no objection if there is- 

Mr. Hépert. Yes. 

Mr. Hess. If the committee agrees the letter should go in, I have 
no objection—to a letter that was written shortly prior to April 2. 

Mr. Harpy. Yes. If you can identify it, we should have it. 

Mr. Hésert. Yes. 

Mr. Courtney. Mr. Chairman, may I respond to this subject just 
a moment? 

Mr. Hésert. Yes, sir. 

Mr. Courtney. This witness testified that he was vague as to the 
contents of the letter. 

Mr. Hess. Yes. 

Mr. Courtney. To make any interpretation of it. 

He testified it came to hand from Colonel Bard, who is a witness 
here. 

Mr. Huss. Yes. 

Mr. Courtney. And it was my purpose to show the original files to 
Colonel Bard and have him identify what he had presented to Mr. 
Austin. 

Mr. Hésert. But you would have to have Mr. Austin back, then, 
to identify the letter as the letter that he is talking about, that Colonel 
Bard presented to him, to tie it up. 

Mr. Courtney. I first want to get it in the hands of the man who 
had the document and can identify them. 

Mr. Hess. I have no objection whatsoever. I want everything 
on the record here. 

Mr. Héperr. Yes. 

Mr. Hess. As far as I am personally concerned, if there is no 
objection, as far as I am concerned, the counsel can submit to the 
witness all of the letters that he has that supposedly have come from 
the White House and let the witness identify the letter which he saw. 

Mr. Harpy. Mr. Chairman—if the gentleman will yield on that 
point? 

Mr. Hess. Yes. 

Mr. Harpy. It seems to me there is one other aspect of this subject 
that we might be overlooking. It is entirely possible that that 
particular letter in question isn’t in the files we have. 

Mr. Hess. It is possible. 
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Mr. H&zert. That is what I am trying to find out. 

In other words, Mr. Hardy, the chairman interrupted Mr. Hess 
just to establish a clarification, on procedure right now. Because 
keeping in mind our discussion privately in our conference 

Mr. Hess. Yes. 

Mr. Hféserr. As of now we have nothing in the record. 

Mr. Hess. That is true. 

Mr. Hfépert. The only part of the record that we do have made up 
here at all is from the time Mr. Austin took the stand this morning. 
Prior to his appearance this morning it was the consensus of the com- 
mittee that ahat took place on yesterday and the opening of this 
morning was a conversation between our counsel and the committee 
members, and it was for our own information. 

Now we are speaking of documents which are not before the com- 
mittee. 

Mr. Hess. All right, Mr. Chairman, if you will permit me, may I 
make this suggestion? 

Mr. Hféperr. Yes. 

Mr. Hess. May I make the suggestion that counsel show to the 
witness the various letters which we have and ask him if he can identify 
any one of them? 

Mr. Hésert. Any way you want to proceed. They will all even- 
tually get in the record. There is no doubt about that. 

Mr. Gavin. Why not put them in now? 

Mr. Héspert. That is what I am getting at. 

Mr. Hess. Yes. 

Mr. Courtney. Mr. Chairman, I have the original Department 
files here, and I call your attention to the state of the record—(1) this 
quotation which I gave from Mr. Austin’s testimony as to his un- 
familiarity with the particular documents, and (2) the testimony of 
Colonel—rather, the testimony of the witness that Colonel Bard was 
the one who physically identified the letter, and the testimony that 
accompanying these documents there was a proposed form of answer, 
which I understood him to say and which I believe this witness 
understands was prepared by Colonel Bard. 

Now, I have those records, but this witness testifies—and I must 
state on the record the files do not disclose of what Mr. Austin has 
testified was a buck slip. 

Now, that has not been furnished by the Department as of this date. 

Mr. Hésert. Buck slip is not in question now, Mr. Courtney. 

Mr. Courtney. No. 

Mr. Hésert. What I am asking about is: Mr. Austin has testified, 
under questioning by Mr. Hess 

Mr. Courrtngy. Yes. 

Mr. Héserr. That whatever he considers highly unethical—— 

Mr. Hess. No. ‘“Resent the intrusion, which I think is highly 
unethical’’—yes. 

Mr. H&ésperr. And based on that, following my examination and 
Mr. Hess’ examination, now he correlates or parallels the discussions 
which he had with individuals whom he has identified by name as 
being the probable individuals. So that is established in the record, 
the names of these individuals, whom we shall call to get their 
testimony. 
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Now, in addition Mr. Austin testifies to Mr. Hess that he ties that 
information:in with a memorandum from Colonel Bard, to which was 
attached a letter 

Mr. Courtney. A proposed letter. 

Mr. H&ésert. A proposed letter which he considered highly un- 
ethical, and in addition to that was a letter from the constituent, 
I think he said. 

Mr. Hess. From the appellant. 

Mr. Héserr. From the appellant. Now, the letter from the 
appellant does not appear and we don’t know what he is talking 
about. 

Mr. CunninGHAM. It should appear. 

Mr: Hésert. That is why he should have the letter in his possession 
to find out if that is what he considers highly unethical. 

Mr. Courtney. Mr. Chairman—— 

Mr. Gavin. Is that the letter about to be introduced? 

Mr. Hépert. I hope so. 

Mr. Courtney. I have, Mr. Chairman, in my hand the entire 
Department file, original documents. 

Mr. Harpy. Still you don’t know whether the letter is in there or 
not. 

Mr. Courtney. I can’t identify any of these until Colonel Bard- 

Mr. Héserrt. Technically you can’t, but for the purposes—I think 
the committee knows it, because we have it in our conversation. That 
is what I am talking about. 

Mr.Hass. I have ne objection at all. I want everything brought 
out in this hearing. 

Mr. Héserr. As I understand now—I will say this, then. As I 
understand, all attachments from Mr. Adams’ inquiries—that is all 
inquiries for suggested replies—were accompanied by the letter from 
the appellant in this case. 

Mr. Hess. Right. 

Mr. Hépert. So if that is true, that letter of accompaniment would 
be with this memorandum. 

Mr. Harpy. Certainly. 

Mr. Hézerr. And would be the letter to which Mr. Austin refers. 

Mr. Cunnincuam. And it should be in the record near his testi- 
mony and not in the record of yesterday. 

Mr. Hépert. That is correct, because yesterday’s record is for our 
information. 

Mr. Gavin. These letters now, or one of them, are the letter that 
caused him to write this memorandum? 

Mr. Hésert. That is correct. 

Mr. Hess. Right. 

Mr. Harpy. We now—— 

Mr. Hépert. All right. 

Mr. Harpy. That is what it should be. We don’t know if that is 
the fact. 

Mr. Hepert. No. We can’t find out until we ask him. 

Mr. Courtney. Mr. Austin, you have been handed a folder of letters 
or a handful of letters and memorandum sheets. Would you please 
examine those and indicate to the committee those which in your 
present recollection were the documents which you received as you 
testified from Colonel Bard prior to the memorandum in question? 





lat 
vas 


un- 
nt, 


the 


ing 


ion 


‘ire 

or 
ink 
at 
rht 


all 


Om 


ild 


ti- 
yur 


iat 


‘TS 
Se 
ur 
OU 


RAYLAINE WORSTEDS, INC. 51 


Now, some of them are carbon copies. 

Mr. Hesert. Don’t go beyond the letter that you identified, Mr. 
Austin. I think you have the complete file. 

Mr. Austin (after a pause). I think 

Mr. Hféperr. Are you prepared now, Mr. Austin? 

Mr. Austin. I think now I am prepared to answer your question. 

I can find only one part of the papers which Colonel Bard had with 
him and showed to me. 

Mr. Courrney. Do you identify that part? 

Mr. Austin. Yes, sir. This is a carbon copy of a letter dated 
March 28, 1957, directed to the Office of Chief of Staff, attention 
Col. B. F. Taylor. I suppose there was a form that said ‘From,’ 





. but anyway at the right, Col. C. Robert Bard, colonel, JAGC—Judge 





Advocate General Corps, that is 
Colonel Bard. 

Now that is dated according to the time that I was fixing, when 
inquiry was made and Colonel Bard was preparing the answer. But 
the referral slip isn’t here nor 

Mr. Courtney. I am sorry, there is one slip missing. 

Mr. Austin Well, this follows it. It doesn’t precede. This is 
dated April 14 and directed to Governor Adams. 


and signed, by a printed signature, 





Attached is draft reply prepared by the Department of the Army for your use 
in responding to Mr. Cieaiee C. Lincoln, Raylaine Worsteds, Inc., Manchester, 
N. H. ’ 

I can’t make out the signature, but it has the word “Attachment’ 
downat the left, and then ‘from Lt. Col. Robert L. Schulz.” 

Mr. Hess. That is subsequent to your memorandum of April 2? 

Mr. Austin. Yes. 

Mr. Hess. There is no need of you identifying that, because you 
didn’t say that you saw that. 

Mr. Austin. No, I never saw that, of course. 

Mr. Hess. Then I think there is no need of bringing that in now. 

Mr. Austin. But there is still a referral slip which was attached to 
the original of this letter from Bard to the Chief of Staff, and that 
contained the letter that is referred to in that later slip. 

Mr. Hess. So that what you saw was the slip, the referral slip, 
to Colonel Bard from the Chief of Staff? 

Mr. Austin. Correct. 

Mr. Hess. And Colonel Bard’s reply which you have here. 

Mr. Austin. Yes, sir. 

Mr. Hess. To the White House, or through the Chief of Staff to the 
White House. 

Mr. Austin. Yes, sir. 

Mr. Hess. In answer to a letter which was received from Raylaine? 

Mr. Austin. Yes. 

Mr. Hess. I see. 

Mr. Austin. And that letter received from Raylaine was part of 
that folder. 

Mr. Hess. So what would you say is missing there now? 

Mr. Austin. The letter from the Raylaine Co. 

Mr. Hess. The letter from Raylaine, and the referral slip. 

Mr. Austin. That is right. 

Mr. Hess. From the Chief of Staff to Colonel Bard. 
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Mr. Austin. And I can understand why it wasn’t in the Army’s 
possession. Because, of course, it must have been returned to the 
Chief of Staff and by the Chief of Staff to Colonel—— 

Mr. Hess. You did see it, though? 

Mr. Austin. Oh, yes. 

Mr. Hess. All right, so much for that. 

Now let me ask you this. You also mentioned in your memoran- 
dum of April 2—I will read this: ‘Because of intervention of Mr. 
Adams from the White House and some Congressman.’”’ Did you 
see any communications from any Congressman? 

Mr. Austin. No, I did not. 

Mr. Hess. So that everything that you have said in the memoran- 
dum or on the stand with reference to Congressmen—‘‘an intrusion 
which I think is highly unethical’’—is absolutely hearsay? 

Mr. Austin. That is correct. 

Mr. Hess. Have you ever had any other communications from 
Governor Adams since you have been a member of this Board? 

Mr. Austin. No, sir. 

Mr. Hess. Have you ever spoken to him personally? 

Mr. Austin. No, sir. 

Mr. Hess. Have you ever had any telephone communications with 
him? 

Mr. Austin. No, sir. 

Mr. Hess. So that this memorandum was based on one letter which 
you saw? 

Mr. Austin. Well, there is a background to all of this which I 
huven’t been permitted by any question to answer, that I think 
would make you understand my attitude a great deal better. 

Mr. Hess. Well, is it something that you have knowledge of your- 
self or is it hearsay? 

Mr. Austin. Oh, yes. 

Mr. Hess. Again. 

Mr. Austin. I am telling you of my own. 

Mr. Hess. You tell me that you had no communication with 
Governor Adams, either through the mail, verbally, or over the phone. 

Mr. Austin. That is correct. 

Mr. Hess. But you draw this conelusion from the one letter that 
you saw? 

Mr. Austin. Yes. 

Mr. Hess. And you didn’t see a letter from any Congressman, but 
you draw this conclusion, again from hearsay? 

Mr. Austin. That is right. 

Mr. Hess. Did your Board receive any other communications from 
the Chief of Staff, during the time that you were on, from 1942 to 
1957, a period of 15 years? 

Mr. Austin. I don’t remember any other. 

Mr. Hess. Where did you receive any communications from, in the 
Department of the Army 

Mr. Austin. They would come from the Office of the Secretary, or 
the Assistant Secretary, in whose office we were housed. That is, we 
belonged to their table of organization. 

Mr. Hess. And no communications ever came from any other 
branch of the Department of the Army? 
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Mr. Austin. Oh, no; I am giving you the wrong impression there. 
We have had communications which were in response to inquiries 
which the Board had sent out to some chief of service, like the Quarter- 
master. We have had a number of such things. 

Mr. Hess. Were they ever of a pressing nature? 

Mr. Austin. Oh, no. We were probably asking for a document of 
something like that, and we would get a reply. 

Mr. Hess. I think that is all at this time, Mr. Chairman. 

Mr. Hésert. You want to answer the quorum call? 

Mr. Hess. I think we better answer the quorum call. 

Mr. CunninGcHaAM. I think we had better adjourn this until tomor- 
row. 

Mr. Chairman, I think we had better adjourn until tomorrow, as 
there is aquorum call. By the time we get back, the day will be over. 

Mr. Hésert. Mr. Fisher. 

Mr. Fisuer. Mr. Austin, you have testified that Governor Adams 
never talked with you personally about this or any other appeal 
pending before your Board. 

Mr. Austin. Yes, sir. 

Mr. Fisuer. That is correct. And had never communicated with 
you indirectly in that respect? 

Mr. Austin. That is correct. 

Mr. Fisner. You have stated that you formed your opinion upon 
which the memorandum was based from Colonel Bard’s letter which 
he showed you and the letter from Raylaine to Governor Adams, I 
believe, which was transmitted, where Raylaine asked for a hearing 
on the appeal, and things of that kind; is that correct? 

Mr. Austin. That is correct. 

Mr. Fisuer. And you say that you formed the opinion which 
resulted in the memorandum from that communication, coupled with 
some other background matters that you have not related. 

Mr. Austin. That is correct. 

Mr. FisHer. Can you give us in general terms the nature of the 
background information to which you referred? 

Mr. Austin. Well, thank you for asking it, because there is a real 
reason. 

The Raylaine case had been before us a great many years—that 
is, a long time—and each time it had come before us it was upon a 
question of jurisdiction. We would not only decide that question in 
hearing but we would also have to decide a motion for reconsideration, 
until we finally finished, so far as we knew, all consideration of the 
case, and it was dead and buried. 

Now, then, our Board, all of us, are under terrific pressure from our 
superiors to get cases out—push, push—and here came a motion ask- 
ing for a reinstatement of a reconsideration denied and then asking 
for a full Board meeting and hearing on it so that they could hear it. 

That was going to take every member of the Board off for at least 
a day from his production work; and, to begin with, the motion itself 
irritated me. 

Then, when my attention was called to the fact that the White 
House is interested in this case, I just blew up. 
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Now, the expression in that memorandum may seem extravagant 
and uncalled for, but I assure you it was genuine. That was what 
I had felt and wrote. And I wrote for the members—not for the 
world, but for the members of that Board. They all knew me and 
they knew the vigorous style in which I expressed myself. And so 
far as I know, no one ever questioned the accuracy of my statement 
in there—I mean, no member of the Board. And I didn’t suppose 
that anybody else knew anything about the memorandum. 

Mr. FisHer. Now, you have stated that it was discussed the 
White House was interested. 

Were there any communications to you in respect to whether the 
White House wanted a decision one way or another? 

Mr. Austin. Well, now you are reaching a point of a conclusion 
and you may stop me, if you care to. 

Mr. Fisuer. All right. 

Mr. Austin. Whenever the Board was asked about the status of 
the case—I mean by anybody, a Member of Congress or the White 
House—we knew that person was interested in the case. Now we 
didn’t know the extent of the interest. We didn’t know but that it 
was an interest merely in the person or whether it was an interest:in 
the outcome of the case. But it was clear to us, and always has been, 
that there was an interest there. 

Now we are accustomed, of course, to listening to the attorneys. 
They have an interest and they push them hard. That we could 
absorb and understand. But put upon us any other pressure and it 
is irritating. And, furthermore, it does create a bias in our minds. 

Mr. Bates. We are coming back. 

Mr. Hésert. You are coming back? 

Mr. Austin. A bias that I had to fight in order to say, ‘Now don’t 
let that influence your decision. You stick to the facts in this case.”’ 

Mr. Hésert. We will suspend, Mr. Austin, until the members 
answer the call. 

Mr. Miter. Suspend or adjourn? 

Mr. Hésert. Suspend. 

Mr. Osmers. Don’t you think we ought to come back in the morning? 

Mr. Hésert. We will have about half an hour. 

Mr. Osmers. All right. 

(Recess. ) 

Mr. Courtney. Mr. Chairman, may the presence of a quorum be 
noted in the record? 

Mr. Hépert. Yes. 

Mr. Fisher. 

Mr. FisHer. One or two questions, Mr. Chairman. 

Mr. Austin, after the Appeal Board took jurisdiction over this Ray- 
laine case after previously holding it had no jurisdiction and a hearing 
was held and the Board decided in favor of the Rayaline appeal, as | 
understand it, did you participate in that hearing? 

Mr. Austin. I did not—oh, in the hearing? 

Mr. Fisuer. Yes. 

Mr. Austin. Possibly I did, but I did not participate in the final 
decision. I was then retired. 

Mr. Fisuer. Did you approve the decision that was made, or were 
you asked to approve it? 

Mr. Austin. I wasn’t asked to, but I can state that I did. 
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Mr. Fisuer. Did all the members of the Board approve it? 

Mr. Austin. Yes. 

Mr. Fisuer. It was a unanimous decision? 

Mr. Austin. Well, it was what we called a waivered case. When 
that went through, the issues were pretty well completed—I mean 
they were resolved, and so it was signed merely by the author and 
the other two members of his division. 

Mr. FisHer. You did see the opinion and read it, which the Board 
prepared? 

Mr. Austin. I have seen it since, of course, since it was mimeo- 
graphed. 

Mr. Fisuer. I mean at the time. 

Mr. Austin. No; I did not. 

Mr. Fisuer. Are you prepared to say that such actions as may 
have occurred by Mr. Adams did or did not influence you in your 
decision? 

Mr. Austin. Oh, I am certain it did not. 

Mr. Fisuer. It did not. 

Mr. Austin. It did not guide anybody. 

Mr. Fisuer. All right. You stated this morning that the Comp- 
troller General having in 1942 rendered a decision of settlement—that 
that deprived your Appeal Board of jurisdiction after that time; is 
that correct? 

Mr. Austin. That is correct. 

Mr. Fisuer. Is that written into the law? 

Mr. Austin. Yes. I think it is known as the Dockery Act. 

Mr. Fisuer. Dockery Act. I see. It was not then until the 
Comptroller General reversed or changed that 1942 decision that your 
Board had authority to take jurisdiction over the appeal; is that 
correct? 

Mr. Austin. That is correct. 

Mr. Fisuer. Except for the action in 1947 by the Comptroller 
General in reversing the prior action, you would not have had juris- 
diction? 

Mr. Austin. No, I don’t think we would have; no, sir. 

Mr. Fisuer. That is all, Mr. Chairman. 

Mr. Hféperr. Mr. Gavin. 

Mr. Gavin. Mr. Counsel, I wonder if you would read that letter 
of Congressman Merrow, that you put in the record? 

Mr. Courtney. I was about to put it in. I have not put it in 
the record yet? 

Mr. Gavin. Do you intend to put it in? 

Mr. Courtney. Mr. Austin in his testimony has not identified 
any individual. 

Mr. Gavin. Then I will defer to Mr. Cunningham for the time 
being. 

Mr. Héperr. Well, Mr. Hardy. 

Mr. Courtney. He hasn’t named any person. 

Mr. Héperr. Mr. Hardy. 

Mr. Courtney. Up to now. 

Mr. Harpy. Mr. Chairman. 

Mr. Austin, there are 2 or 3 things that I wanted to explore a little 
with you. In your testimony, as I recall it, you said that the fact that 
the General Accounting Office, or the Comptroller General had issued 
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a settlement in connection with the Raylaine case back in 1941 or 1942, 
or somewhere along there—that your Appeals Board was precluded 
by statute from considering it. 

Mr. Austin. Yes. The statute is in substance that if the claim 
has been settled in the Office of the Comptroller General by a certi- 
ficate of settlement, then the case is concluded. 

Mr. Harpy. Well, is it not a fact—did you read the decision with 
respect to—that was handed down by the Appeal Board with respect 
to approving this refund? Have you read the final action taken by 
the Board of Contract Appeals? 

Mr. Austin. I have read that decision. 

Mr. Harpy. My memory is that there was some reference in that 
document which disclaimed the fact that a GAO settlement which 
had been issued precluded consideration by the Board. 

Mr. Austin. That was the subject of a good deal of dispute among 
the members. Under certain circumstances those members contended 
it did not preclude action by the Board, but I think the majority of 
the Board were of the opinion that it did. 

Mr. Harpy. You felt that the statute held the matter was closed 
as long as the settlement was in existence? 

Mr. Austin. Yes, sir. 

Mr. Harpy. Now, do you know how many members normally 
particpate in decisions? You listed this morning a number of different 
individuals that pass on these actions. But is a specific minimum 
required? 

Mr. Austin. Yes, sir. 

Mr. Harpy. How many is that? 

Mr. Austin. A majority of the Board, and that number has varied 
as members are retired and as members are brought in. So I can’t 
give you specifically the number. 

Mr. Harpy. Didn’t you testify this morning that if the chairman 
of another panel approved, it didn’t go to the other members of his 
panel? 

Mr. Austin. That is correct. 

Mr. Harpy. So that if you had the Air Force panel, for instance, 
operating on a decision and it was approved by the Army panel and 
the Navy panel—the Army chairman and the Navy chairman, it 
would not necessarily be considered by the other members of their 
panels? 

Mr. Austin. That is correct. 

Mr. Harpy. Well, under such circumstances, isn’t it entirely possi- 
ble that an action might be taken with less than a majority of the 
Board? 

Mr. Austin. Oh, yes. Those waivered cases are always less than 
a@ majority. 

Mr. Harpy. In connection with the memorandum that you wrote, 
which was discussed earlier today, you noted the absence of a buck 
sheet. 

Is it normal that a buck sheet accompany such memorandums? 

Mr. Austin. Well, yes. Such a memorandum wouldn’t be written 
unless there was a buck sheet to which it pertained. 

Mr. Harpy. You were not the first one to sign that buck sheet, 
were you? 

Mr. Austin. Pretty nearly the front of the list, yes. 
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Mr. Harpy. Well, the thing that I wanted to inquire about: You 
made your recommendation and attached it to that buck sheet to 
explain your feeling about the case. Did you not—were you not 
informed of the attitude of other members of the Board about it? 
You gave them the benefit of your feeling? 

Mr. Austin. Yes. 

Mr. Harpy. But did you not have the benefit of their eyes? 

Mr. Austin. No; I did not. The buck sheet did not come back 
through me because I had completed my action on it. 

Mr. Harpy. Now, with respect to the discussion you had with 
Mr. Fisher a while ago, you indicated that in the file that you reviewed 
the transmittal memorandum was missing. 

Mr. Austin. Yes. 

Mr. Harpy. I believe you also indicated that there was no letter 
from the Raylaine Co. which the draft letter prepared by Colonel 
Bard was intended to answer. 

Mr. Austin. That is correct; it is not there. 

Mr. Harpy. Is it not—you, I believe, indicated in your testimony 
that you could understand why that would be so, because those letters 
had to go back to the White House. 

Mr. Austin. Yes, sir. 

Mr. Harpy. Is it not a practice to keep copies of those letters? 

Mr. Austin. No; not in our office. 

Mr. Harpy. Not to keep copies of such letters? 

Mr. Austin. Yes, sir. 

Mr. Harpy. Do you have many such letters forwarded to you for 
preparation of draft replies? 

Mr. Austin. No. That was one of the unusual things, Mr. Hardy. 
We don’t usually see the inquiry made to the person who sends the 
thing to us. 

Mr. Harpy. Now as I recall your testimony this morning, you 
indicated that the letter from Raylaine contained a request for the 
use of influence by Mr. Adams—did I understand you correctly? 

Mr. Austin. Well, if you mean that I said the word “influence’”’ 
was there; no. 

Mr. Harpy. I don’t believe you said the word “influence” and I 
was groping around for the word you used. I don’t recall exactly 
what it was. 

Mr. Austin. He wanted help on this case. 

Mr. Harpy. I understood you to say that he asked for something 
beyond the usual—I thought I made a note, but I can’t find it. 
Something more than the customary request for help, and I under- 
stood you to say in your testimony this morning that you considered 
their request to be improper. Can you recall what there was in that 
letter that you construed to be out of the ordinary? 

Mr. Austin. Well, yes. I think the inclusion—I keep calling him 
constituent—the constituent’s letter in which he is asking for help 
from Mr. Adams is a form of influence conveyed to us by that method. 

Mr. Harpy. Well, the mere request for information on which you 
were asked to reply to a letter wouldn’t necessarily constitute the 
application of pressure; would it? 

Mr. Austin. No. 

Mr. Harpy. If that is all that Governor Adams did, to ask for 
information to use as the basis of reply, would that have constituted 
improper pressure? 
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Mr. Austin. Not in and of itself, no, sir. 

Mr. Harpy. What else would have added to it that would have 
made it improper? 

Mr. Austin. Raylaine’s letter. 

Mr. Harpy. You don’t recall specifically what was in that letter 
that made it improper? 

Mr. Austin. Yes, sir. The request to help him in his claim. 

Mr. Harpy. Then you did understand that the draft of the reply 
should be in the nature of providing some assurance that Mr. Adams 
was being helped? Is that what was bothering you? I am just 
trying to understand the basis for your reaction. 

Mr. Austin. Now I have lost the trend of your question. 

Mr. Harpy. Then let’s get on another one, then. 

I wanted to ask also about your discussion with the Inspector 
General's people. Was there any record made of your conversation 
that you were aware of? 

Mr. Austin. With them? 

Mr. Harpy. Yes, sir. 

Mr. Austin. Yes, sir; there was a reporter present. 

Mr. Harpy. A reporter was present. You have not been furnished 
a copy of the transcript? 

Mr. Austin. No, sir. 

Mr. Harpy. Have you requested one? 

Mr. Austin. No, sir. 

Mr. Harpy. Did you sign any statement? 

Mr. Austin. No. 

Mr. Harpy. You indicated this morning that you had—I believe 
you said that several times you had placed interpretations on your 
memorandum. I understood that to be in connection with the 
inquiries from the Inspector General’s representatives. And that 
was done, I presume, during the course of this discussion which was 
taken down by a stenographer. 

Mr. Austin. Yes. 

Mr. Harpy. So—do you recall any interpretation of that memo- 
randum that varies in any respect from the interpretation that you 
have given this committee? 

Mr. Austin. I think not. I would have to try to remember it all, 





Mr. Harpy. I am trying to understand what transpired, and I was 
particularly intrigued to observe a little late in the discussion by the 
committee that in the second interview there was a counsel present, 
and then I believe subsequently you indicated that Mr. Avery was 
called in. 

Now, did you and Mr. Avery provide information to the IG people 
jointly? 

Mr. Austin. Yes. The reason for calling him in was because I 
hadn’t seen the file for a long while and my memory didn’t help me 
very much in that first interview. Colonel Redding said, ‘“‘Well, we 
have Mr. Avery out here. Do you think if we called him in he might 
refresh your mind?” I said, “Yes; it would help a great deal.”’ 

So he was invited into the room, and together we discussed, with 
the officers, the point they were trying to get me to answer from 
memory. 

Mr. Harpy. Were you questioned as to the propriety of any of the 
actions of Colonel Bard? 
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Mr. Austin. No. 

Mr. Harpy. Now 

Mr. Austin. Maybe I should answer that in this way: Didn’t I 
think it was strange that the decision would give them more than they 
originally requested? I am not sure about that, but I think so. 

Mr. Harpy. Did the Inspector General’s people ask you that? 

Mr. Austin. I think so. 

Mr. Harpy. Did they ask you if you could justify giving them 
more? 

Mr. Austin. No. 

Mr. Harpy. Mr. Chairman, inasmuch as there was a transcript 
made of this testimony, I think that ought to be available to our 
staff. I think you ought to request it. 

Now, in the transcript of the hearing with respect to this appeal, I 
got the impression from the statement of yours which Mr. Courtney 
read that the Secretary had directed a hearing. You know whether 
that is accurate? 

Mr. Austin. Well, I think it is not, because we have never been 
directed by the Secretary in these matters. 

Mr. Harpy. Well, I would like to see that, Mr. Courtney, if you 
ean find it. 

{Mr. Courtney hands.] 

Mr. Harpy. Now here is the last sentence: 





But I think Mr. Avery would agree with me that he seldom received a letter 
from the Secretary directing action or anything of that kind on the part of the 
Board. 

Now, there is a clear inference that there was such a letter from 
the Secretary. 

Mr. Austin. Well, if you—since I have been able to read the file, 
I find out what we were all seeking. 

If you should go back there, you will find that member—oh, one of 
the Navy panel—Taylor. 

Mr. Harpy. Yes. 

Mr. Austin. Colonel Taylor remarked to the Government counsel 
present that the transmission of the Comptroller General’s decision 
and the forwarding to us were not in the file, and he tried to get an ex- 
planation why it wasn’t there. 

Mr. Harpy. I don’t want to overtax your memory, but this is a 
rather clear statement to me. I think that we ought to read this 
whole paragraph again and see whether or not we do understand it in 
the same light. 

The paragraph reads—and this is your statement: 

Seldom do we receive communications along with these forwardings. What hap- 
pens is they will send down file with the correspondence or whatever is involved 
with a sheet attached to it and they will be checked off on whatever that office 
thinks our attention to be, maybe in that spot which says ‘For your attention,” 
or some other various thing. But I think Mr. Avery will agree with me that he 


seldom receives a letter from the Secretary directing action or anything of that 
kind on the part of the Board. 


That is the end of the quotation. There is a clear inference here 
that there was a deviation from the usual practice of sending down a 
sheet, with the boxes checked, that there was a letter from the Office 
of the Secretary attached, transmitting it and directing action. And 
you don’t recall any of that? 








60 RAYLAINE WORSTEDS, INC 


Mr. Austin. No. I think what was attached was one of these 
printed forms. 

Mr. Harpy. Well, your statement leaves directly the opposite 
implication. Your statement leaves the implication that that would 
be the normal procedure, but in this case it wasn’t followed, and that 
there was a letter from the Secretary requesting action. That is your 
implication. And Mr. Avery concurs and said it is very seldom. 

Obviously this is the exception. 

Mr. Austin. Well, I can’t control your inference to be drawn, that 
you draw, but I don’t think that was my impression at all. 

Mr. Harpy. Well, now, in these two sessions that you had with the 
Inspector General—I will withdraw that, Mr. Chairman. If you will 
request a transcript of that testimony or that information, I believe 
it will serve better than responses that I might get now. 

Mr. Hféserr. Mr. Courtney, make such a request. 

Mr. Harpy. Thank you, Mr. Chairman. 

Mr. Héserr. Mr. Cunningham. 

Mr. CunninGHam. Mr. Chairman. 

Mr. Austin, first I want to tell you that I appreciate the manner in 
which you have conducted yourself as a witness in refraining from 
giving your conclusions and hearsay evidence, realizing that you are 
doing that under difficulty at times, and I think it is a tribute to your 
legal experience. It comes naturally to you. 

Now, with that, Mr. Austin, I have a few questions. But first I 
want to ask you some questions in regard to a newspaper article; the 
Evening Star of Washington, Monday, July 21, 1958, which was 
yesterday, has this statement: 

But Roswell M. Austin, a former Chairman of the Armed Services Board of 
Contract Appeals, said he has no evidence that Mr. Adams, President Eisen- 
hower’s chief aid, actually influenced the Board last year to give a New Hampshire 
company a more favorable settlement. 

Is that correct? 

Mr. Austin. That is substantially correct; yes, sir. 

Mr. CunninGcHAM. Then again in this same article, it says 

Mr. Austin told reporters outside of the subcommittee hearing room today that 
he became irritated by rumors early last year that sources outside of the parties 
concerned were interested in a rehearing on the original denial of the company’s 
claim. 

Is that correct? 

Mr. Austin. No, not quite. They have garbled that a little bit. 
I tried to tell them out there exactly what I have testified to here. 

Mr. Cunnineuam. Did you tell them that you were irritated by 
rumors? 

Mr. Austin. No, I did not use the word “rumors. 

Mr. CunnincHam. May I have the original of that memo, Mr. 
Chairman, please? 

The reason I ask if that is where you were misquoted is, I notice in 
your memorandum of April 2, 1957, you do not say anything about 
irritation or rumors. I wonder how this got into the paper since, 
according to your testimony, the only time you called this to the atten- 
tion of anyone, unless it is in that transcript we do not have, was this 
written memorandum, and I do not find the word “‘irritated”’ or the 
word “rumors” in this memorandum of yours. 

So you say that is not a correct quote? 
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Mr. Austin. No, sir; they have not quoted me correctly. 

Mr. CunnincuHaM. I will read the next paragraph: 

He said he understood that a Member of Congress, whom he did not identify, 
was among those urging the Board to reopen the case. He also said he was sure 
that Mr. Adams had sent communications to the Board in connection with the 
matter. 

Is that correct? 

Mr. Austin. Yes, but still the upper part is garbled. 

Mr. CunninGuam. I am saying this last part. Is it correct? 

Mr. Austin. Yes. 

Mr. Cunninauam. Now, one more: 

He added this might have amounted to improper influence merely by suggesting 
that the matter be reopened, but he emphasized that he did not know whether 
Mr. Adams made any attempt to influence the Board’s ultimate decision. 

Is that correct? 

Did you say that to a reporter yesterday? 

Mr. Austin. I think what I said was that I felt sure it did not 
influence the Board. 

Mr. Cunninauam. Thank you for that, Mr. Austin. I have some 
more questions. 

Did you at any time see the memorandum of Mr. Adams to Colonel 
Schulz? 

Mr. Austin. Now, was Colonel Schulz in the Chief of Staff? 

Mr. CunnincHam. An aid in the White House, which was attached 
to some of this correspondence and is now in the record. 

Mr. Austin. I do not recall—— 

Mr. CunninGcHam. Did you at any time see anything in writing 
signed by Mr. Adams relating to this case? I do not mean to Mr. 
Adams, but from Mr. Adams. 

Mr. Austin. [ seem to remember seeing his name at the bottom of 
the request made of the Chief of Staff. 

Mr. CunntncHam. Was that a signature to a letter by him or was 
it someone else who had written to him and mentioned his name that 
way? Do you recall? 

Mr. Austin. I do not recall. 

Mr. Cunnincuam. All right. That is fair enough. 

Now, Mr. Austin, when you wrote this memorandum on April 2, 
1957, you state: 


I deeply resent the intrusion which I think is highly unethical. 


To whom were you referring, to whose intrusion? 

Mr. Austin. It was to the—well, we were using the term ‘“‘White 
House influence.” 

Mr. CuNNINGHAM. You were not then necessarily referring to 
Mr. Adams? 

Mr. Austin. Well, I think—yes, I think I was. 

Mr. CunnincHAM. Then how had Mr. Adams’ name been brought 
to you, since you possibly saw one paper and you say you never talked 
to him on the phone or personally? 

What I am getting at is: Did his name come to you simply through 
these rumors that are quoted in the paper and alleged that you said 
or did you get it in some other way? Did you see that memorandum? 

Mr. Austin. Yes. 
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Mr. CunnineHam. Did you see the memorandum with Mr. Adams’ 
name on it? 

Mr. Austin. That is the one I was saying yes to. 

Mr. CunnincHam. Mr. Austin, when did you first learn about this, 
in what year? Last year or the year before or this year? 

Mr. Austin. I really do not know. That Raylaine case was before 
us for quite a while, I think from 1953 on, or so. 

Mr. CunninGuam. I notice that, the memorandum on that is in 
evidence from Mr. Adams to Colonel Schulz is dated April 8, 1954, 
which is almost 3 years before this decision was made. Did you 
know that the matter was before your Board during all of that time? 

Mr. Austin. Well 

Mr. CunnincHam. Did your Board have it under consideration 
during that time? You were Chairman of the Board, were you not? 

Mr. Austin. Yes. 

Mr. Cunnineuam. Well, you would know if it was before you as 
Chairman, would you not? 

Mr. Austin. Well, yes. The case had been before us all of that 
time. 

Mr. CuNNINGHAM. Even prior to 1954? 

Mr. Austin. Well, I think the appeal, the original appeal was in 
our files from the date that it was taken, which must have been back 
in the forties, but it was not alive so that we were aware of it. 

Mr. Cunnincuam. I believe you testified earlier something about a 
certificate having been issued, I believe, in 1952; is that right? 

Mr. Kuan. 1950. 

Mr. Cunninouam. A certificate of satisfaction. 

Mr. Austin. Of settlement. 

Mr. CunnincHam. Settlement, that is right. 

Mr. Austin. Yes, sir; that is the Comptroller General’s. 

Mr. CunnincHam. That is in 1952. And you considered it closed 
from then on, as I understood you earlier today, until 1957? 

Mr. Kuun. Mr. Cunningham, that was 1950. 

Mr. CourtNEY. 1942 is the settlement certificate. 

Mr. Cunnincuam. The certificate of settlement. Was that not 
in 1952? 

Mr. Harpy. 1942. 

Mr. Courtney. 1942. 

Mr. CuNNINGHAM. 1942. 

Mr. Courtney. I just wanted to keep the record straight. 

Mr. CuNNINGHAM. Oh, it was a decision of the Court of Claims. 

Mr. Courtney. No. It is a certificate that is issued by the Comp- 
troller General which was issued in 1942, and that is the certificate 
which the Comptroller General withdrew in 1957. 

Mr. Cunnineuam. In 1957? 

Mr. Courtney. In 1957. 

Mr. Cunnincuam. Thank you, sir. 

Mr. Courtney. It is a Comptroller General’s document. Excuse 
me for breaking in, but I wanted to keep the record straight. 

Mr. Cunnincuam. Now, Mr. Austin, you state in the last of this 
memorandum, on April 2, 1957: 





Though I deeply resent the intrusion which I think is highly unethical, I am 
willing to go along with another hearing. 
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My question is this: If you thought it was an intrusion and highly 
unethical, you, as C hairman of the Board, did not—why did you 
not resist going along and reopening it? 

Mr. Austin. Well, for this reason—— 

Mr. CunniNnGHAM. It seems to me that is inconsistent on your part. 

Mr. Austin. It does sound so, but I think you will say it is con- 
sistent when I say that no matter who outside of the Board members 
or the parties were pushing for action in this thing—no matter who 
interfered—lI still was willing to listen to the attorney argue his point. 

Mr. CunnineHam. Then did you listen to the arguments? 

Mr. Austin. Oh, certainly. 

Mr. CunnineuaM. Then you were willing to decide in favor of the 
applicant? 

Mr. Austin. Yes; because by then we had the recall of the Comp- 
troller General’s certific ate, so it was in our laps. 

Mr. Cunninauam. Now, Mr. Austin, was your decision in any way 
influenced by anything other than the facts before you in the case? 

Mr. Austin. I think not. 

Mr. CunninaHaAM. How is that? 

Mr. Austin. I think not. I am perfectly sure that no influence 
made me decide that. 

Mr. CunnincHaAM. Then insofar as you are concerned, these rumors 
or this information you had about a Member of Congress and Mr. 
Adams was not sufficiently unethical to influence you, was it? 

Mr. Austin. Well, no, but I do not know what different result we 
could have arrived at. 

Mr. Cunnincuam. I just want to know your reaction to it, that is 
all. 

Now, Mr. Austin, I want to ask you one other question and in doing 
so 1 want to read to you the entire letter or memorandum of Mr, 
Adams, which I have copied and which is in the files here. 

THe Waite Hovsse, 


Washington, April 8, 1954. 
Memo to Colonel Schulz— 


S-c-h-u-l-z, as I understand it— 
from Governor Adams— 
and I quote: 
Would you have someone look into this and supply me with a draft reply? 


What do you understand is meant by a draft reply? 

Mr. Austin. Well, you submit those to the Department that is 
handling the problem and knows all of these facts and asks for that 
party to write his reply for him, which would serve as a draft for 
him, which he may change completely. It is entirely up to him. 

Mr. CunninGHam. Well, would it be anything more or less than 
information as to how he could correctly answer a letter? 

Mr. Austin. Well, that depends on the request that is made. 

Mr. Cunnrncuam. Let me put it this way. You were on that 
Board for a long time? 

Mr. Austin. Yes, sir. 

Mr. CunnincuaM. You were Chairman of it how many years? 

Mr. Austin. Of the full Board? 

Mr. CunninGuam. Yes. 

Mr. Austin. Two full terms and part of my last term. 
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Mr. Cunntnenam. And how long is a term? 

Mr. Austin. One year. 

Mr. Cunnineuam. One year. So you were Chairman more than 
2 years? 

Supposing I or any Member of Congress had written you a letter 
enclosing a letter from a constituent and said, ‘‘Will you please tell 
me how to reply to this letter?’”’ Would you have considered that 
an intrusion or unethical? 

Mr. Austin. I would not if the 

Mr. CunnincHam. Now, I assume that the Congressman sent 
along the letter that he received from his constituent, along with his 
memorandum. You would have to have it in order to tell him how 
to reply to it. Would you consider that unethical on the part of the 
Congressman? 

Mr. Austin. If the constituent’s letter did not request you to do 
something with us, I would not consider it unethical—I would not 
consider it unethieal. But if your constituent asked you to intercede 
with us in his behalf, I would say it is highly unethical. 

Mr. CunnincHAM. Now, did you see any letter that was accompa- 
nying any request of anyone, either a Member of Congress or Mr. 
Adams, where such a letter asked that very thing? 

Mr. Austin. Well, Mr. Adams’ letter contained such a letter. 

Mr. Cunnincuam. Mr. Adams’ letter? I read you all of Mr. 
Adams’ letter. 

Mr. Austin. No; that was not—— 

Mr. CunnineHam. Was there any other letter that Mr. Adams had 
written? 

Mr. Austin. Surely. 

Mr. CunninGuam. There is nothing before us, is there, John, but 
this one memorandum? Have you any other communications? 

Mr. Courtnry. Well, I want to interrupt there to be clear on it. 

Mr. Hésert. Yes. 

Mr. Courtney. It is to be inferred from the files that we have, 
which are duplicate files, and from the original files which we have 
here, but which we have not yet developed 

Mr. CunnrneHam. How we can properly interrogate this witness 
until we get those—— 

Mr. Courtney. Please let me answer. [Continuing:] That in all 
probability the letter which accompanied the buck slip was returned 
with the proposed answer. 

Now, Colonel Bard, or the recorder of the Board is the one who can 
answer that question directly. This witness has only said that he saw 
the original attachments when they came to him, and he is referring 
to a letter which we have not yet put our hands on. 

It would properly be in the White House files. 

Mr. Cunnineuam. Well, I will withhold that until later. We may 
have another chance. 

Mr. Courtney. Now, in addition to that we have subpenaed, have 
under subpena, the Raylaine files, where if the White House file is not 
available to us, presumably there will be copies of the correspondence 
in behalf of Raylaine to the White House. 

Mr. Cunnincuam. I withdraw that. 

Mr. Courtney. That is a missing link. I make the explanation 
because of the difficulties under which we are operating. 
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Mr. CunninGcHam. I accept that, John. That is O. K. 

Mr. Hfépert. May I ask you one thing? 

Mr. CuNNINGHAM. Yes. 

Mr. Hépert. That date of the memorandum you are reading: 
Could you just identify—would you identify that? 

Wait a minute. I will put it this way 

Mr. Cunn1NGHAM. I made a copy of it. 

Mr. Hépert. What did Mr. Austin identify? I want to get what 
he identified. 

Mr. CunnincHAM. I thought he identified it. 

Mr. Hésert. That is what I want to find out. 

Mr. CuNNINGHAM. It is the last one at the bottom. 

Mr. Courtney. I think they were handed to Mr. Hess; were they 
not? 

(Mr. Kuhn aside.) 

Mr. Courtney. I am sorry. The original files are here. 

Mr. Austin, if I understand you, you identified or referred to three 
documents, original documents, which are numbered 203, 201, and 
202? 

Mr. Austin. Yes, sir. 

Mr. Courtney. On the original Department files. 

Mr. CunnINGHAM. Are any of those signed by Mr. Adams? 

Mr. Courtney. No, sir. 

Mr. CunNINGHAM. Where is the memo of Mr. Adams that I made 
a copy of? 

Mr. Hésert. | want to identify it, to be sure what we are talking 
about. 

Mr. Courtney. I think the record should be clear. 

Mr. Hésertr. That is what I am trying to do. 

Mr. Courtney. Mr. Austin did not identify a referral slip such as 
the one you are reading. 

Mr. Héserr. That is what I wanted. 

Mr. Courtney. He identified by date No. 203—will you please 
look at them again? 

Mr. CunninGuam. Is not the referral slip of Mr. Adams in the 
record? 

Mr. Hféserr. No; it is not in the record yet. 

Mr. Kuan. It is not. 

Mr. Courtney. It has not been put in the record. 

Mr. Cunnincuam. In yesterday’s record. 

Mr. Hésert. That is not proof. 

Mr. Courtney. That is not proof. It is something else again. 

Mr. Cunnincuam. A lot of this is not proof yet. That is what I 
am getting to. 

Mr. Hfésert. Do you withdraw this as he identified it? 

Mr. CunninGHam. I am withdrawing my last question. 

Mr. Hézert. I mean do you withdraw his identification of this? 

Mr. CunninGuHAM. I do not even know that he said he identified it. 

Mr. Hésert. I want to know that, to get the record completely 
cleared. 

Mr. Cunnincuam. I did not ask him to identify it. I understood 
he had identified it. 

Mr. H&ézert. I understood your question was that it was identified, 
but there was something missing from that slip. 
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Mr. CunnincHam. No; I did not bring that out. 

Mr. Héserr. I wanted to get it clear. 

Mr. Cunninecuam. I was asking him a hypothetical question now. 

Mr. Héperr. Allright. 

Mr. Cunnrncuam. If you or me or anyone else in Congress would 
write a letter of transmittal worded like the one that Mr. Adams wrote, 
in which we requested—— 

Mr. Hfépert. All right. 

Mr. Cunnrncuam. Information on how to reply to a letter, and 
sent along the letter, would you consider that unethical, and I under- 
stood you to say it depended upon the contents of the letter we sent 
along. 

Mr. Austin. Correct. 

Mr. CunnineHam. Now, let me ask you this question: 

As I recall, we have a Bill of Rights and we fought a Revolutionary 
War together. Citizens of the United States have the right of petition 
to their Government. About the only way they can go is 
through someone in Government or a Member of Congress, duly 
elected for that purpose. 

Now, how can a Member of Congress get their grievance to the 
proper ‘place for a reply without sending along the letter? I want 
to see where you place this unethical proposition. 

I think you have something in your mind back of it more than 
what you have testified to. 

Why would you say it is unethical for a Member of Congress or 
anyone in the executive branch of the Government to send to you as 
Chairman, or your Board, a letter that some constituent or some 
citizen of the United States wrote in with a complaint or a request for 
information. They forwarded it to you and asked, ‘Can you satisfy 

the complaint and answer whatever is in there, and, if not, say so.” 
What is unethical about it? 

Mr. Austin. Because the only unethical part is an unnamed 
pressure. 

Mr. Cunnineuam. Where is the unnamed pressure? Is it unnamed 
because a Member of Congress—do you consider that pressure? 

Mr. Austin. No, indeed; no, indeed. 

Mr. CunNINGHAM. You mention in this memo a Member of 
Congress as well as a specific individual. You put them both in the 
same category, as I interpret your memo of April 2, 1957. 

I am not trying to argue with you, Mr. Austin. I am trying to 
get what is in your mind, if I can, as to why you would consider such 
a request unethical or an intrusion. Do you think it is wrong for 
people to petition their Government? 

Mr. Austin. No. 

Mr. Cunnincuam. I do not believe you do. 

Mr. Austin. No; I do not. 

Mr. CunnineHam. What I am getting at is: You said that this 
was not an exact quote in the newspaper, and I am going to read it 
to you again, this one paragraph: 

Mr. Austin told reporters outside of the subcommittee hearing room today— 


that would be out there in the hall— 


that he became irritated by rumors early last year that sources outside of the 
parties concerned— 
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now, that would be outside of this company— 
were interested in a rehearing on the original denial of the company’s claim. 

Now, when I read this April 2, 1957, memo, you say— 
because of intervention of Mr. Adams from the White House and some Congress- 
man, I understand that sentiment is growing to grant another oral hearing. 

Now, what do you mean by that ‘sentiment’? Is that the rumor 
you referred to here in the paper or not? 

Mr. Austin. No. 

Mr. Cunnineuam. And did you write this as rumor or did you 
write it as the result of some direct, provable, acceptable evidence 
that you already had? That is my question and that is all I have 
to ask you, Mr. Austin. 

Mr. Austin. Well, you have characterized what I heard as rumor. 

Mr. Cunnincuam. Well, you characterized it or the newspaperman 
did. I did not. 

Mr. Austin. He did. I did not do that. 

Mr. CunnineGHaM. Did you not say earlier this morning that it 
was hearsay? 

Mr. Austin. Yes, it was, of course, 

Mr. CunninGHAM. Well, that is about the same as rumor; is it not? 

Mr. Austin. Yes. 

Mr. CunNINGHAM. You did not then write this memo as the result 
of any documentary evidence you had or had seen, did you? You 
did it on account of rumor or hearsay? 

Mr. Austin. Well, I cannot permit the exclusion of the Raylaine 
letter written to Mr. Adams and forwarded on for us to see. 

Mr. CunniNGHAM. Then you are going so far as to say that any time 
a Member of Congress—you have mentioned a Congressman in this 
same article. That is why I am emphasizing that point. Any time 
he sends a letter that has anything that you think is improper in it, 
that that is an intrusion and unethic al, even though he receives it from 
a constituent. Is that your position? 

Mr. Austin. Well, he certainly is on thin ice when he does that. 

Mr. Cunnincuam. When he sends a constituent’s letter? 

Mr. Austin. Yes. 

Mr. CunninGHAM. No matter what it contains? 

Mr. Austin. Yes, sir. 

Mr. CunnincHam. That is all, Mr. Chairman. 

Mr. Gavin. Would the gentleman yield? 

Mr. CuNNINGHAM. Yes. 

Mr. Gavin. The only question I would like to ask the gentleman is, 
in this newspaper article, ‘‘he,” referring to Mr. Austin— 
said he understood that a Member of Congress whom he did not identify was 
among those urging the Board to reopen the case. 

The question I want to ask is, Is it unusual for a request to be made 
before your Contract Board to reopen the case in event the particular 
company felt that they had certain rights that had been neglected and 
decision which your Board had reac shed was not justified? 

Was it very unusual to have a request to reopen the case? 

Mr. Austin. Yes. 

Mr. Gavin. What? 

Mr. Austin. Except in the event that the attorney for the appellant 
makes that request. 
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Now for John Jones off the street to write us and ask us to reopen 
it, I would call that unethical. 
® Mr. Gavin. Did any Member of Congress ask you to reopen this 
case? 

Mr. Austin. Not me, sir, no. 

Mr. Gavin. Did they ask anybody on the Board? 

Mr. Austin. I do not know. 

Mr. Gavin. What? 

Mr. Austin. I do not know what language was used. 

Mr. Gavin. Well, the inference is here that some Member of Con- 
press had made a request to reopen the case, and you say vou do not 

ow now whether such request was made; is that right? 

Mr. Austin. No, I do not know of my own experience. 

Mr. Gavin. Well, in this article the inference is here. 

He said he understood that a Member of Congress whom he did not identify 
was among those urging the Board to reopen the case. 

Is that a correct quote for you or not? 

Mr. Austin. A correct what? 

Mr. Gavin. Quote. 

Mr. Austin. Quote? No, I do not think it is. 

Mr. CunNINGHAM. It was just made yesterday. 

Mr. Austin. I know it, but I do not think I ever stated that a 
Member of Congress 

Mr. Gavin. That there was any Member of Congress 

Mr. Austin. Was asking us to reopen the case. 

Mr. Gavin. Then—— 

Mr. Austin. What I do have in mind is that at least one member 
said to me, “‘And there is a Congressman interested in that case too.” 

Mr. Gavin. And these that you referred to earlier in your testi- 
mony today? 

Mr. Austin. Yes, I think so. 

Mr. Gavin. Who was that individual? 

Mr, Austin. I thought it was Mr. Field, but that was a guess, 

Mr. Gavin. Who? 

Mr. Austin. Mr. Field. 

Mr. Cunnrncuam. Mr. Chairman, I have one more question. 

Did you retire on age or did you request to work longer than age 70? 

Mr. Austin. Well, I requested to work longer from the Under 
Secretary—Assistant Secretary. 

Mr. Cunnineuam. And under the rules you could—that is, it is 
not mandatory? You could if they would be willing to keep you; is 
that right? 

Mr. Austin. Well, I think they have to have an approval of the 
Civil Service Commission. 

Mr. Cunnrneuam. Did anyone object to your serving longer that 
you know of? eters. 1 + ; . 

Mr. Austin. ] was informed that the Civil Service said, “No 
extensions. Everybody reaches the age of 70 and goes.” 

Mr, CuntnncHamM, That is all. 

Mr. Hfésert. Mr. Miller. 

Mr. Mituer. Mr. Austin, we have gone into a lot of speculation 
and drawn some conclusions apparently about the ethics, quoting 
people in Government or by high Government officials or a Member 
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of Congress. I only have this one question I would like to ask you 
in connection with that. Do you believe that in our system, as my 
good colleague, Mr. Cunningham, reminds us we fought so hard to 
obtain, that any man in order to get justice or to plead his case before 
a Government agency should have to know anyone high in office or 
have to come through a Congressman to get it? 

Mr. Austin. No; just the opposite. 

Mr. CunninGuaM. I didn’t say “have to.” 

Mr. Mitier. Well, all right. You made some inferences. Allow 
me the privilege of making a few inferences. 

Mr. Cunnincuam. O. K. Just don’t put those words “have 
to” in there, because there are others besides a Congressman. 

Mr. Mrtuer. I qualified it by saying people high in government. 
I let you go, my friend. 

Mr. Héperr. All right; continue, Mr. Miller. 

Mr. Miter. So I would like to know, then, whether you feel it 
is necessary that someone coming before the Government should 
know or have someone else in Government have to intercede for him 
to get justice or to get the things that he seeks? 

Mr. Austin. Mr. Miller, if the Raylaine writer of that letter to 
Mr. Adams merely wanted to know the status of that case, all he 
had to do was to go to the telephone and call our Board and he would 
have the answer in 5 minutes, or if he was embarrassed to do that, 
ask his attorney to do it. He didn’t need to go to Mr. Adams or to 
any Congressman. 

Mr. Minter. Did you know his attorney—Mr. McDermott? 

Mr. Austin. Yes; that is, [ knew him as an attorney before the 
Board. 

Mr. Mitier. Did he ever appear before you, do you know? 

Mr. Austin. Oh, yes. 

Mr. Minter. Was he a competent attorney? 

Mr. Austin. Very competent. 

Mr. Mitier. Do you think that he was embarrassed, would have 
been embarrassed as an attorney to have asked you directly as to the 
status of the case? 

Mr. Austin. Oh, no. That is a usual thing, very usual. 

Mr. Mixer. I have no other questions. 

Mr. Hfperr. Mr. Bates. 

Mr. Bares. Mr. Austin, do you believe that it is all right for a 
Member of Congress to contact one of the Government agencies at 
all? 

Mr. Austin. Oh, I think it is entirely proper. 

Mr. Barres. But you take exception, do you, when he encloses a 
letter from a constituent which indicates he might want something? 

Mr. Austin. Yes. 

Mr. Bates. Or some decision? 

Mr. Austin. Yes. 

Mr. Bares. Then how would the Congressman transmit to the 
agency the inquiry which the constituent had, if he didn’t send the 
letter along? 

Mr, Austin. Well, if I could take you down there and show you 


case after case where Congressmen have either written in or tele- 
phoned in—that is, their administrative assistant—and names of the 


case, ‘would you tell me what the status of it is, when you expect to 
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hear him, or when you expect a decision, so that I may answer my 
constituent who is asking these questions’’—now that is a perfectly 
proper inquiry. 

Mr. Bares. You think those questions are proper. 

Would you think this is proper, if this was the letter. “It is my 
understanding that Raylaine Worsteds, Inc., has a claim pending at 
the present time, and I enclose herewith a copy of a letter sent to the 
company by M:e. Joseph Campbell, Comptroller General of the United 
States, under date of March 2, 1957. Would you be so kind as to 
advise me of the status of the claim at the present time, to keep me 
fully informed of all action taken on it? I thank you for your as- 
sistance in this matter, sincerely”? Is that proper? 

Mr. Austin. In and of itself, perfectly proper. 

Mr. Bates. Now, if that letter, then, was written downtown, 
you don’t believe that you would be critical of it? 

Mr. Austin. No, sir. 

Mr. Barss. Mr. Chairman, I suggest that a Congressman has been 
mentioned by Mr. Austin in ‘his previous statement. 

You did not read that communication from the Congressman, 
Mr. Austin. 

Mr. Austin. No—have I mentioned him by name? 

Mr. Bates. No, sir. You said some Congressman. 

Mr. Austin. Because I have no name in mind. 

Mr. Bares. No, sir; you said some Congressman. 

Mr. Austin. Oh, yes. 

Mr. Bares. And that the intervention on his part was highly 
unethical. 

Mr. Austin. Oh, I don’t think that is read correctly. That 
refers 

Mr. Gavin. He didn’t mention that. 

Mr. Austin. “Any intervention,” and especially that one above, 
“from the White House’’. 

Mr. Bates. Now in your letter or your memorandum that Mr. 
Cunningham read, it says: 

Because of intervention from Mr. Adams from the White House and some Con- 
gressman, I understand the sentiment is growing to grant him another oral hear- 
ing. Although I deeply resent the intrusion, which I think is highly unethical, 
I am willing to go along with another hearing. 

Now you made that statement. You had not read the letter from 
the Congressman? 

Mr. Austin. No, I certainly had not. 

Mr. Bates. What would make you think that it would be highly 
unethical when you just told me a few moments ago that the letter 
which I read would be perfectly proper? I read a letter a few minutes 
ago. 

Mr. Austin. Yes 

Mr. Bates. Which you said was perfectly proper. 

Now that letter 








Mr. Austin. I have tried so hard to make it clear——— 

Mr. Bartss. That letter was written by a Congressman and per- 
haps the particular one to whom you referred. In fact, every indica- 
tion is that it was the one to which you referred. 

Now would you consider that highly unethical? 

Mr. Austin. No, I do not. 
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Mr. Bares. But still in your memorandum, without even reading 
it, you stated that it was? 

‘Mr. Austin. W ell, I can say I don’t think I ever saw it in my life. 

Mr. Bares. Well, now, let’s back up a little bit now, Mr. Austin. 
You used some pretty strong language and some of these stories in 
the paper throughout the entire country, as a matter of fact, have 
really denounced the reputation of people. You agree with that 
statement? 

Mr. Austin. No, I don’t think so. 

Mr. Bares. Then you think that when somebody pressured or 
brought undue influence or was highly unethical in their actions— 
you don’t think that that has a reflection upon the character and 
integrity of people involved. 

Mr. Austin. If it is the truth, I don’t think it has any reflection. 

Mr. Bates. Now referring to a Congressman here in the letter which 
was the one we have in mind, you said it was perfectly proper. Now 
one Member of Congress had to defend himself from the statement 
which you made. And the letter which he wrote and which I just read 
to you: You consider that it was not improper? 

Mr. Austin. Well, I don’t know that that letter—I do know that 
it never came to my attention. So that can’t be the reason for my 
statement. 

Mr. Bares. Well, then, if you would go back over this now, it 
looks as though you would probably revise some of your testimony, 
wouldn’t it, or your memorandums? 

Mr. Avstin. I certainly wish I had never written that memo- 
randum. 

Mr. Bares. For the very basic reason you don’t agree with it? 

Mr. Austin. No, no. I was just as sincere about it then as anyone 
could be. 

Mr. Bares. You were sincere about it, but you had absolutely 
nothing on which to base a judgment? 

Mr. Austin. Oh, it may have been very poor judgment. If so, 
my associates to whom it was sent would merely say, ‘Oh, well, that 
is Ross blowing off again.’’ 

Mr. Bares. Well, as a matter of fact, you are not certain to whom 
you did talk on this matter. You mentioned some seven names here, 
but you don’t have a recollection specifically of having talked to any 
one of them? 

Mr. Austin. No. And I think the reason I don’t is because the 
inference to be drawn from your question is that you have sat down 
and talked about that issue, and that never occurred. It was one of 
these interchanges that we have with each other in office. 

Mr. Bares. Well, as far as the Congressman is concerned, I think 
you have made your position clear. 

Now as far as Governor Adams is concerned, did he do less than 
merely send it over to you and ask for a drafted reply? 

Mr. Austin. Yes. 

Mr. Bares. Was there any inference at all that he wanted you to 
exert pressure there or influence in that case or change your mind or 
do something you didn’t think was proper’ r? Could you draw that 
from a memorandum going over to you? 

Mr. Austin. The inference to me was, “Look, Mr. Board of Con- 
tract Appeals, here is a letter I have gotten from my constituent who 
wants my help with you. Now what can I say to him?” 
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Mr. Bares. He wants information? 

Mr. Austin. Yes. 

Mr. Bates. Now what have you to say as a responsible individual? 

Mr. Austin. I don’t get that question. 

Mr. Bates. I say, it depends upon how you look at it. I don’t 
look at it the way you look at it. He is merely asking for a reply. 

Did he ask anybody down there to give him a break or to lean over 
backwards to help this particular company? 

(Mr. Austin nods.) 

Mr. Bares. None of that stuff? 

Mr. Austin. I have nothing more than you have been examining 
about. 

Mr. Bates. Yes. 

Mr. Héperr. Mr. Osmers. 

Mr. Osmers. Mr. Chairman. 

Mr. Austin, how would you define ethics? Well, if you can’t define 
the question, I will withdraw it. 

Mr. Austin. It is a rather difficult question. 

Mr. Osmers. It is a term that you used? 

Mr. Austin. Yes. 

Mr. Osmers. And if you can’t define it, I think it is rather an 
interesting commentary of the way you use it. 

All right. When did you get to be a member of the Board of 
Contract Appeals? 

Mr. AustTINn. 1942. 

Mr. Osmers. How did that happen? How did that appointment 
occur, Mr. Austin? 

Mr. Austin. I was appointed by Mr. Stimson. 

Mr. Osmers. Yes. 

Mr. Austin. And was immediately inducted into the Army and 
reported for duty as an Army officer. 

Mr. Osmers. As an Army officer? 

Mr. Austin. Yes, sir. 

Mr. Osmers. How did it come about? Had you been in the Army 
before? 

Mr. Austin. No. 

The information was given to me that it was the thought then that 
everybody in the service should be in uniform. 

Mr. Osmers. All right. 

Mr. Austin. They didn’t know the extent to which we might be 
obliged to travel, especially abroad. So they wanted us in uniform. 

Mr. Osmers. How did your name come to Mr. Stimson’s attention? 

Mr. Austin. Well, I know that Judge Patterson told me that he 
recommended me. 

Mr. Osmers. Judge Patterson? 

Mr. Austin. Yes. 

Mr. Osmers. Who was later Secretary of War? 

Mr. Austin. He was Under Secretary at the time and was later 
Secretary. 

Mr. Osmers. I see. How did your name come to Judge Patter- 
son’s attention? 

Mr. Austin. Oh, I had known him a long while. And, previous 
to this appointment, I had been im his office seeking an opportunity 
to get into a good position in the war. 
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Mr. Osmers. You were looking for a job? 

Mr. Austin. Oh, yes; I was looking for a job. 

Mr. Osmers. Had you had anythmg in your background in con- 
nection with appeals or contracts of any specific nature? 

Mr. Austin. No. I was told, however, that my choice was based 
upon my record as a lawyer, plus the fact that I had been a business 
lawyer, in connection with business rather than confined to appeals. 

Mr. Osmurs. Did you agree with the decision in the Raylaine case? 

Mr. Austin. No; I wasn’t a member. 

Mr. Osmzers. Did you agree with the decision that was finally 
reached? I know you had already retired before it was made. But 
based on what you knew about it, did you agree with that decision? 

Mr. Austin. I think so; yes. 

Mr. Osmers. You did agree with the decision. You feel 

Mr. Austin. I don’t like the term “‘agree’’ because that infers that 
I am a member. 

Mr. Osmers. Well, state it your way. 

Mr. Austin. Yes—— 

Mr. Osmers. Had you been a member, would you have voted for 
the Raylaine decision as it was finally made? 

Mr. Austin. I think I would; yes, sir. 

Mr. Osmers. So that in no manner was the interest of the Federal 
Government harmed in your opinion by the decision that was reached 
after you left the Board? 

Mr. Austin. Correct. 

Mr. Osmers. All right. 

Now, if you were a Member of Congress or a member of the execu- 
tive department and the set of circumstances transpired that occurred 
here in this case—as I understand it some school chum or school 
friend of Adams wrote to him and stated a case, a complicated case. 

Now, I am sure that you are well aware, probably more than I am, 
Mr. Austin, how busy the assistant to the President of the United 
States is. 

Mr. Austin. Certainly. 

Mr. Osmers. And this, to be sure, is not the main stream of his 
work. This is a chore that is sometimes imposed upon him. 

Now what would you have done if you had been in receipt of this 
letter at that time? 

Mr. Austin. Well—— 

Mr. Osmers. You are sitting in your office and among three or 
1c ur hundred letters which have arrived in the morning mail is a 
letter addressed to you from someone you know. 

Mr. Austin. Oh. 

Mr. Osmers. And it states a complicated business case. It can be 
the Raylaine or any other case. What would you as assistant to the 
President and busy with other primary duties—what would you— 
how would you have handled that case? 

Mr. Ausi1n. Well, I understand now what you mean. You are 
putting me in the place of Mr. Adams. 

Mr. Osmers. Exactly, sir; that is right. 

Mr. Austin. Well, I would have made the same request that he 
did, but I would not have included my constituent’s letter. 

Mr. Osmers. Well, I would say that you would then have bandled 
the case improperly, because I don’t understand how a Government 
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department not knowing the nature of the request that had been 
made of you—how Mr. Austin over at the Contract Board of Appeals, 
for example, could intelligently and properly reply to a request, the 
nature of which he did not know. 

Mr. Austin, I will restate it again. Every member of the com- 
mittee here operates an office. We receive hundreds of letters, some 
of them short, some of them long, some of them try the case in the 
letter, some of them ask for status reports, and in any average situa- 
tion of this kind, I think you would do what Mr. Adams did and what 
the Member of Congress did in this case, and that is you would refer 
it to the department and send the request along. 

Don’t you think that would make intelligent sense? 

Mr. Austin. Well, with my experience there, I would say no, be- 
cause I know what the inference to be drawn from that referral is; 
manely, ‘‘Mr. Osmers is interested in the result in this case.” 

Mr. Osmers. Well, are you reflecting on the integrity of the 
members of the Contract Board of Appeals? 

Mr. Austin. Not at all. 

Mr. Osmers. Well, do you mean to say that they would be swayed 
in their decision because some one individual sent the letter over to 
them? 

Mr. Austin. You would be surprised how much they are swayed. 

Mr. Osmers. You deeply resented the intrusion, but I think the 
whole significance of your deep resentment is that you thought the 
final decision was correct and that the Federal Government had not 
been harmed by the final decision, that is the Raylaine decision. In 
other words, in fact the Raylaine Co. had been deprived of something 
that was justly due them, if you agreed with the final decision in the 
case; is that correct? 

Mr. Austin. That is the way it turned out, yes, sir. 

Mr. Osmers. That is right. In other words, you agree that your 
Contract Board of Appe als had de »prived the Raylaine Co. of funds 
that were properly due them and you agreed with their getting those 
funds after the case had been heard? 

Mr. Austin. Well, your first statement is not a proper statement. 
We hadn’t denied them their claim at all. We hadn’t even been into 
the merits. 

Mr. Osmers. You deeply resented that anybody should even reopen 
the case. How would you feel, sir, if you had been Raylaine? How 
would you feel if you honestly thought you had that coming to you? 
How would you have felt if some -body named Austin had prevented 
you from ge tting what was coming to you? 

Mr. Austin. Well, of course, the answer to that is obvious. 

What we had done was to say, ‘““We have no jurisdiction”; and we 
had said it and resaid it and buried it. 

Now, then, up comes the motion to reinstate everything. And that 
is bolstered by an inquiry from the White House about this matter. 

Mr. Osmers. Mr. Austin, I would just like to submit this observa- 
tion, that you have made the most persuasive appearance here this 
afternoon for Members of Congress and members of the executive 
branch department taking up the cudgels in behalf of their constitu- 
ents when they think they have been wronged by the Government, 
because you have testified here that had it not been for somebody 
brining this over there, the money which you now say the Raylaine 
Co. had coming to them, which you thought were due—— 
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Mr. Hfésert. Mr. Osmers, he did not say that. That is your 
statement. 

Mr. Cunnineuam. That is a conclusion 

Mr. Hésert. Wait a minute. I am trying to be fair. 

Mr. Osmers. If you are going to be attorney for Mr. Austin, it is 
all right with me, Mr. Chairman. 

Mr. Hfépert. I am not going to be attorney for Mr. Austin, Mr. 
Osmers. I am going to be chairman of this committee and try to run 
it as fairly as I can. 

Mr. Osmers. Go to it. 

Mr. Hféserr. And I am not going to let statements be made and 
put in the witness’ mouth when they are not the statements he made. 

Mr. Osmers. He is very expressive. 

Mr. Héserr. He can express himself again to make this record 
straight. This matter was not before the committee until the defense 
attorney—I mean, the Comptroller General rescinded his previous 
decision of 1942. 

Mr. Osmers. That is right. 

Mr. Hépert. And that was the only time that this Board had an 
opportunity to consider the case on its merits. Now that is what the 
situation was. And any statement that he agrees, or rather any 
statement attributed to him that he agrees that the company was 
deprived of money in 1942 which it should have had and only got back 
to what it subsequently decided is a misleading and erroneous state- 
ment. That is all I submit. Now, he can say that, himself. But 
I am not going to let any member of this committee make conclusions 
and attribute them to the witness, regardless of who the witness is. 

Mr. Osmers. I certainly don’t want to do that, Mr. Chairman, 
with this witness or any other witness. And I think you would cer- 
tainly agree that it has always been my effort to let witnesses testify 
to what they want to testify to. 

Now, I have this—if I am incorrect, I would like to have Mr. Austin 
say so. 

Mr. Hféserr. I want to give him that opportunity. 

Mr. Osmers. I certainly want him to do that. 

As I understand the case 

Mr. Héserr. All right, you make your statement now, Mr. Austin. 

Mr. Osmers. I am not trying to speak for Mr. Austin. 

Mr. Hféperr. I am not trying to speak for him, either. 

Mr. Osmers. No. I am trying to speak for myself. 

Mr. Héperr. All right. 

Mr. Osmers. As I understand”this case, there had been a request 
made of the Board of Contract Appeals for a rehearing of this case by 
the company and that that request for an extended period of time was 
not acted upon; is that correct? 

Mr. Austin. No, that is not correct. [Further chorus of “That is 
not correct.’’] 

Mr. Osmers. That is not correct? 

Mr. Austin. No. 

Mr. Osmers. How long a time elapsed between the action of the 
Comptroller General in rescinding his previous action and the hearing? 

Mr. Hess. That isn’t the question. 

Mr. Austin. About a month, I guess. 
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Mr. Osmers. About a month. So after that was over, a request 
for hearing was made. The hearing was held. And a decision was 
reached. And while you were not a member of the Board, at the time 
the final decision was made, you feel that had you been a member of 
the Board you would have voted for that decision? 

Mr. Austin. Yes. 

Mr. Osmers. Is that correct? 

Mr. Austin. I had the confidence—— 

Mr. Osmers. That is right. 

Mr. Austin. That the Board did it correctly. 

Mr. Osmers. That is right. So then we do have a picture here of a 
plaintiff or an appellant or whatever you want to call it that did have 
a problem and that after the Comptroller General made his decision 
then you went along with another hearing, apparently with deep 
resentment, and regarding the intrusion as highly unethical. 

You haven’t made the case with me. And again, if you would care 
to define ethics, I would like to know what it is. You apparently 
have avoided defining it. But to those of us on this side of the table 
who must deal with these problems every day, I at least, Mr. Chair- 
man, am having difficulty in calling the activity of Mr. Adams and 
some Congressman highly unethical. 

Mr. Austin. Well, to get back to your question about a definition 
of ethics, I certainly can’t speak in a dictionary form of answer. 

Mr. Osmers. I don’t mean that way, either, Mr. Austin. 

Mr. Austin. But ethics to me is not necessarily morality at all. It 
is a question of proper conduct and a violation thereof. 

Now, then, I want to thank the chairman for stating my position. 
He did it correctly. Up until the time that the hearing was held, we 
didn’t pass upon whether we thought the Raylaine Co. had a claim or 
not, I mean whether it was good or not, we merely kept telling him, 
“We can’t help you. This thing is not in our hands.”’ 

Now, when they held that hearing, Mr. Osmers, it developed that 
the Comptroller General had pulled back the gate. And you will 
find, I think that the vote to grant that rehearing was a unanimous 
vote. We said “O. K., then, we will take it.” 

Mr. Osmers. Well, would you say that the intrusion, as you call it, 
of Mr. Adams and some Congressman influenced the unanimous vote? 

Mr. Austin. I don’t think so. I think every member understood 
by that time what all of the issues were and what all of the pressures 
were, and they acted, I think, independently and correctly. 

Mr. Osmers. I want to go back just a bit before to something that 
you have kept bringing up here which indicates to me that it is 
something that has considerable weight with you and that is this 
proposition of what was in a letter from someone not in Government 
that was forwarded to you and that the person forwarding, the 
Government official, be it in the executive department or here on 
Capitol Hill, should in some way screen these letters out and grade 
them and interpret them—is that what you feel we should do here on 
the Hill? 

Mr. Austin. Well, Mr. Osmers, I think there is not a Member of 
Congress who does not understand the fundamental rule that when a 
case is before a tribunal, no one should interfere or in any way suggest 
the answer to the issues in that thing, unless they are there as witnesses, 
and let that be evidence upon which the Board can act. 
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Mr. Osmers. Well, I agree with you. But would you say that 
sending a letter from someone without any interpretation of it, 
without any plea one way or the other—I regret to say, Mr. Austin, 
but we receive communications from people who apparently are not 
of sound mind. They ramble on for page after page. But they are 
citizens and they are constituents and they are entitled to some kind 
of a reply, and we send some of those communications. I am em- 
barrassed to do it sometimes, but we forward those to Government 
departments. 

I don’t see how you can say that a man is highly unethical because 
it is a practice in his office to forward communications as they come in. 

Now I know, speaking for myself—and other members of this 
committee can speak for themselves or remain silent—when I get 
communications in the office that deal with a government, as a matter 
of practice I forward them to the department in the hope that they 
will draft a reply that will be satisfactory to the occasion. 

For the most part, I use those replies. 

Now, what would you do if you were operating an office of this kind? 

Mr. Austin. Well, I think I have tried to tell you what I would do. 
I would try to get the help I am after to answer this inquiry in such a 
manner that couldn’t possibly sway that Board or what have you in 
its judgment. Now, if the inclusion of the letter from my constituent 
set up something in his favor, | would refrain from sending that along. 
I would paraphrase the letter and then ask for the help. 

Mr. Osmers. That is a pious hope, but it would be a great deal 
more personalized type of operation than time permits in what we 
might call real life. 

As a matter of fact, while this committee has been meeting there 
have been letters coming into the offices of these members, and I am 
sure letters have already been prepared sending them downtown to 
every department of Government, which we will sign when we go back 
to our offices this evening. 

That is all I have, Mr. Chairman. 

Mr. Harpy. Mr. Chairman. 

Mr. Hfésert. Mr. Hardy. 

Mr. Harpy. I believe Mr. Bates read a letter from a Congressman. 
What was the date of that? 

Mr. Hfésertr. He read—in answer there, it was a hypothetical 
thing. 

Mr. Bares. I did not mention the name. 

Mr. Héserr. He did not mention the name. 

Mr. Harpy. I know it. All I am interested in is the date. 

Mr. Bares. March 27, 1957. 

Mr. Harpy. 1957. 

So that letter was right along at the same time as the Adams in- 
quiry, the memorandum that we had been discussing. 

Now, there was one other question that was in my mind. 

I gather from your testimony, Mr. Austin, that a good bit of your 
background impression was gained from more or less casual conversa- 
tion with other members of the Board, and I believe specifically your 
reference to a Member of Congress that was indicated came from that 
type of conversation. 

In those casual conversations were there other instances of pressure 
from any sort? In other words, did any of these people tell you of 
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telephone calls from any source whatever urging favorable action in 
this case? 

Mr. Austin. In this case? No, sir 

Mr. Harpy. Did you have any appreciable number of subordinates 
in that spot over there on the Appeal Board? 

Mr. Austin. We had a recorder and in his office were three girls. 

Mr. Harpy. You were at the time this matter was under consid- 
eration chairman of the Air Force panel, I believe you said? 

Mr. Austin. Yes. 

Mr. Harpy. Well, as chairman of a panel, did you have any staff 
people who were active in connection with your performance of your 
duties on the Board? 

Mr. Austin, No. 

Mr. Harpy. I was wondering and maybe you can answer this 
question: If any of your subordinates or any of your staff people ever 
advised you of any conversations they had had requesting that they 
seek to have action taken to a scheduling ofthis héaring? 

Mr. Austin. Well, I have no definite memory, but suc +h a conversa- 
tion would normally be with the recorder. 

Mr. Harpy. Well, you have no memory that the recorder ever 
advised you of any request by telephone from any source urging that 
the Board grant this hearing? 

Mr. Austin. No, sir; I cannot put it that way. 

Mr. Harpy. Thank you, Mr. Chairman. 

Mr. Hféserr. Mr. Courtney, do you have any further questions? 

Mr. Gavin. I move we adjourn. 

Mr. Courtney. I have just this other one question. I take it the 
members have concluded with Mr. Austin. 

Mr. Fisoer. May I have one question? 

Mr. Héperr. Yes. 

Mr. Fisner. Let me ask this one concluding question, Mr. Austin: 
I have listened to all of this testimony today. In regard to the memo- 
randum about which there has been a lot of discussion, which you 
wrote, referring to the intervention by Governor Adams, and so forth, 
it is my impression that your resentment to the alle ged intervention, 
and so forth, w as not based upon anything that Governor Adams said 
or did or wrote in and of itself? 

Mr. Austin. No, sir. 

Mr. Fisuer. But rather upon the letter from Raylaine which was 
attached to the memorandum he sent over. That was the basis? 

Mr. Austin. Yes, sir. 

Mr. Fisuer. For your complaint? 

Mr. Austin. Yes, sir. 

Mr. Fisuer. Is that correct? 

Mr. Austin. You see, he had an attorney to present his case, and 
here was somebody else coming in by reference. 

Mr. Fisuer. All right. That is all. 

Mr. Hésertr. Now, Mr. Courtney, you have some questions? 

Mr. Courtney. I have just two questions. 

Were there more interviews between yourself and the Inspector 
General than the two we have discussed this morning? 

Mr. Austin. No, sir. 

Mr. Courtney. And the other interviews you have had concerning 
this subject have been with what persons? 
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Mr. Austin. With 

Mr. Courtney. Outside of the hearing that we have had here. 

Mr. Austin. With the staff, legal staff members of Mr. Harris’ 
committee. 

Mr. Courtney. And that was all? 

Mr. Austin. Yes, sir. 

Mr. Courtngy. Now, I will ask you this in conclusion, Mr. Austin, 
whether you have any statements you desire to make, any clarification 
of any question, or any answer which you have given? 

Mr. Austin. Yes, I would appreciate the opportunity to say that 
1 bear no ill will toward Mr. Adams. At that time there was nothing 
to my knowledge that he was being criticized for his actions in any 
way whatever, and it was strictly impersonal so far as my bursting 
out with this memorandum. 

And please bear in mind that that was written not for the public 
to see. That was a privileged communication between the members 
and myself. It was within the locked doors of the jury room, so to 
speak, 

Mr. Osmers. But 

Mr. Austin. Written to men who knew me and who could read 
my Meanings. 

Mr. Osmers. Mr. Chairman, could I ask for a question at this 
point? 

Viewing all of the events before and after this particular case and 
even the public discussion that is going on now about this case, 
would you say that Mr. Adams and the Congressman had acted in a 
highly unethical manner? 

Mr. Austin. Why—— 

Mr. Osmers. Now, looking back, would you say that they had? 

Mr. Austin. I have to pull my horns in a great deal, Mr. Osmers. 
I am just distressed that I used such intemperate language, as we 
might call it. 

Mr. Osmers. You would say now they had not acted in a highly 
unethical manner? 

Mr. Austin. No, I do not pull the horn in that far. I think the 
letter that he sent to us was not ethical. I do not think he should 
have done it. But that ended it. 

Mr. Osmers. Well, I was rather taken by your own remark before, 
that you said that when your colleagues read this that they would 
sav it was “‘Ros blowing off steam again.”’ 

Now, may I ask you whether you are a steam blower among your 
friends? 

Mr. Austin. I am afraid I am; yes, sir. 

Mr. Osmers. Thank you. 

Mr. Hess. That is all. 

Mr. Héperr. Those letters for the record. 

Mr. Courtnrey. Mr. Chairman—— 

Mr. Hfésert. Mr. Austin, I am sorry—does that conclude it? 

Mr. Courtney. Are you finished? 

Mr. Austin. Yes. 

Mr. Hésert. Let me ask one more question. And you do not 
have any papers in your possession involving this that could be of 
help to the committee? 

Mr. Austin. No, sir. I haven’t a single thing. 
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Mr. Héserr. That is all. 

Mr. Austin. That belongs to this case or the Board. 

Mr. Héserr. No written paper, written document? 

Mr. Austin. None at all. 

Mr. Hézerr. In your possession? 

Mr. Austin. None at all. 

Mr. Héserr. Wait a minute. 

Mr. Courtney. Mr. Chairman, then would I understand that*the 
letters which have been under discussion here, where the names have 
not been disclosed—do you wish them inserted in the record tonight 
for distribution in the morning? 

Mr. Hess. Go ahead. 

Mr. Hézertr. We do not want any distribution on them. 

Mr. Courtney. I mean for the inclusion in the record now. 

Mr. Hésert. Wait until tomorrow morning. 

Mr. Courtney. All right. 

Mr. Hésertr. Thank you very much, Mr. Austin. The committee 
is recessed until 10 o’clock tomorrow morning. 

Mr. Courtney. And Mr. Austin is excused. 

Mr. Hézerr. And you are excused, Mr. Austin, from subpena. 

Mr. Courtney. Thank you, Mr. Austin. 

(Whereupon, at 4:42 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., the following day, Wednesday, fae 23, 1958.) 
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House oF REPRESENTATIVES 
CoMMITTEE ON ARMED SERVICES, 
SPECIAL SUBCOMMITTEE FOR INVESTIGATIONS, 
Washington, D. C., Wednesday, July 23, 1958. 

The subcommittee met, pursuant to adjournment, at 10 a. m., 
Hon. F. Edward Hébert (chairman) presiding. 

Mr. Hépert. The committee will be in order. 

Mr. Courtney. 

Mr. Courtney. Mr. Chairman, yesterday at the conclusion of the 
hearing we were about to introduce files on the congressional letters 
that were spoken of. 

In the files which have come to hand and as far as I know are the 
only congressional letters, I have some letters from Representative 
Chester Merrow, some letters from Senator Bridges, and some notes 
from Senator Ives. 

Now, in the sequence—do you want me to read them into the 
record? 
~ Mr. Hépert. Yes. 

Mr. Courtney. In the sequence, the first letter appears under date 
of May 14, 1957, addressed to the Honorable F. H. Higgins, Assistant 
Secretary of the Army. 

Dear Mr. Hiccins—— 


Mr. CunnitnouaM. Is that 1947 or 1957? 

Mr. Courtney. 1957. 

Mr. CunnincuHam. And who is the writer of that? 

Mr. Courtney. Chester Merrow. 

Thank you for your letter of April 5, 1957, relative to the claim of Raylaine 
Worsteds, Inc. The information in your letter was transmitted to parties con- 
tacting me. 

In said letter you advised that a motion for reinstatement of motion for rehear- 
ing and reconsideration had teen filed with the Armed Services Board of Contract 
Apreals and that s'ch a motion was under consideration by the full Board. 
Wo: ld yo" be so kind as to advise me of the stats of the claim at the present 
time and if a decision has been reached by the Board. 

I thank you for any information that you can make available to me. 


Signed ‘‘Chester E. Merrow.” 
Now there is a penciled note which I don’t identify which says 
“Government brief May 15.” This is on congressional stationery. 
The next is the letter of April 5, 1957. 
81 
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Hon. Cuester E. Mmrrow, 
House of Representatives, 
Washington, D. C. 


The Thermofax copy does not take off the letterheading. It 
merely takes off the text. 


This will acknowledge receipt of your letter and enclosure of March 27, 1957, 
in which you ask to be advised of the status of the claim of Raylaine Worsteds, 
Inc., and to be kent fully informed of all action taken on it. 

A résumé of actions taken in this matter will be of value to you. Briefly, the 
claim is based upon the contracting officer’s action in refusing to remit. $25,462 
of a total of $47,000 in liquidated damages incurred by Raylaine Worsteds, Inc., 
in 1941 as a result of failing to deliver serge cloth according to the contract delivery 
schedules. The contracting officer found that the delay was not due to unfore- 
seeable causes beyond the contractor’s control and without its fault or negligence 
and that the contractor had failed to notify him of the cause of delay within 10 
days of the beginning thereof as a condition precedent to the granting of an ex- 
tension of time. Raylaine Worsteds, Inc., appealed. 

The case was heard on the Government’s motion to dismiss on May 3 and 
July 12, 1954, by the Armed Services Board of Contract Appeals. The decision 
of the full Board, dated January 21, 1955, dismissed the action. A hearing on the 
merits was held May 11, 1955. The Board’s decision, dated March 30, 1956, 
dismissed the appeal for lack of jurisdiction. There followed on April 27, 1956, 
a hearing on a motion by Raylaine Worsteds, Inc., for rehearing and reconsidera- 
tion. The full Board reaffirmed its decision of March 30, 1956, and denied the 
motion. 

Through all of these actions there existed and was considered by the Board 
with respect to the claim a decision, or finding, dated September 11, 1942, of the 
Comptroller General of the United States, that no amount was found due Ray- 
laine Worsteds, Inc. The Board’s decision that it lacks jurisdiction was not 
based upon the said finding of the Comptroller General on March 12, 1957. Jm- 
mediately thereafter, the appellant’s attorney filed with the Armed Services Board 
of Contract Appeals a motion for reinstatement of motion for rehearing and re- 
consideration. This new motion is at this moment urder consideration by the 
full Board, and J expect that the decision will be reached very shortly. You will 
be furnished a copy of the decision when it is published. 

JT trust the above is suitable for your purposes. 

Sincerely yours, 
F, E. Hiaains, 
Assistant Secretary of the Army (Logistics). 

Mr. CunninGHAM. That is to Mr. Merrow? 

Mr. Courtney. That is to Mr. Merrow, and it is the letter—I 
just got this in the reverse order. 

Mr. CunNINGHAM. It is in reply to the letter you just read? 

Mr. Courtney. No. 

Mr. Hess. No. The other letter is in reply to this one. 

Mr. Courtney. These are out of order. I should have -read a 
letter of the 27th of March, first, but they got out or order someway 
in the file here. 

Mr. CunnineGHam. Would you read the letter that that is a reply 
to? 

Mr. Courtney. Sir? 

Mr. CunnincHam. You have a letter that that is a reply to. 

Mr. Courtney. Yes. This letter was a reply to a letter of March 
27, on congressional stationery, March 27, 1957, and received at the 
Coordination Records Office on March 28. 

Hon. WILBER M. Brucker, 
Secretary of the Army, 
Washington, D. C. 


Dear Mr. Secrerary: It is my understanding that Raylaine Worsteds, Inc., 
has a claim pending at the present time and I enclose herewith a copy of a letter 
sent to the company by Mr. Joseph Campbell, Comptroller General of the United 
States, under date of March 12, 1957. 


It 


957, 
teds, 


, the 
», 462 
Inc., 
very 
fore- 
ence 
in 10 
n @x- 


and 
ision 
n the 
1956, 
1956, 
dera- 
i the 


joard 
f the 
Ray- 
; not 

Tm- 
soard 
d re- 
y the 
1 will 


3). 


id a 
way 


eply 


arch 
the 


Inc., 
letter 
nited 


RAYLAINE WORSTEDS, INC. 83 


Would you be so kind as to advise me of the status of the claim at the present 
time and to keep me fully informed of all action taken on it. 

I thank you for your assistance in this matter. 

Sincerely, 
(Signed) CnHesteER E, Merrow, 

Enclosure. 

The enclosure is a letter that is otherwise in the files. 

Mr. Cunnincuas. Is that the only letter he wrote? 

Mr. Courtney. Let me give you the sequence. I got this out of 
order. 

The first letter which appears under his name 

Mr. Hess. That is the first one. 

Mr. Harpy. That you just read. 

Mr. Courtney. Was March 27. 

The letter of Higgins which I read was a response to that letter. 
The first letter which I read unfortunately was a letter of May 14, 
and that acknowledged receipt of the Higgins’ letter, which described 
the‘status of the case. 

Now next in sequence is a memorandum of April 5, 1957. 

Armed Service Board of Contract Appeals, Army panel. 

1. Reference is made to a letter, March 27, 1957— 
which I just read— 
to the Secretary of the Army from the Honorable Chester E. Merrow, Member of 
Congress, asking to be advised of the status of a claim by Raylaine Worsteds, Inc., 
and to be kept fully advised of all action taken on it. 

2. Enclosed is a suggested reply to Mr. Merrow that briefly states the case and 
prior actions by the Armed Services Board of Contract Appeals and describes a 
motion recently filed with the Board and the status thereof. 

_ Now, that is enclosed form 278, as I make it, and that is signed by 
C. Robert Bard, Colonel, JAGC, Deputy Chairman. 

That is not identified with the letter, but in the files I would assume 
it is the letter of April 5 which Higgins finally signed—which Higgins 
signed. _ : 

There is another memorandum and the ink note is ‘Col. Bard, 
1842.’ It is an internal memorandum. 

Raylaine Worsteds, Inc., ASBCA No. 1942. 
Armed Services Board of Contract Appeals, Army panel, May 22, 1957. 


1. Attached herewith is a suggested reply to a letter, dated May 14, 1957, from 
the Honorable Chester E. Merrow, addressed to Hon. F. M. Higgins, Assistant 
Secretary of the Army, asking to be advised of the status of the claim of Raylaine 
Worsteds, Inc., and if a decision has been reached by the Board. 


It is signed “George L. Hawkes, recorder, Armed Services Board 
of Contract Appeals.” 

Now, the answer is dated—which goes with this memorandum— 
May 23, 1957. It is addressed to the Honorable Chester E. Merrow 

. ’ : . : ’ 
House of Representatives, Washington, D. C. 

Dear Mr. Merrow: I have received your kind letter of May 14, 1957, con- 
cerning the claim of Raylaine Worsteds, Ine. 

As you probably know, a hearing on the motion for reconsideration was held 
before the full membership of the Armed Services Board of Contract Appeals. 
At this hearing the attorney for the appellant was granted permission to file 
a brief and the Government attorney was given the opportunity to file a reply 
brief, which was received on the 15th of May. 

I understand that a decision is being drafted for consideration by the Board 
members at the present time; therefore, barring unforeseen complications you 
may expect a decision on this case within about a month. 

I trust this information is satisfactory for your purposes. 

Sincerely yours, 





F. H. Hiearns, 
Assistant Secretary of the Army. 
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Now, so far as the files that have been turned over to us are con 
cerned, these are the only letters between Mr. Merrow and the 
Department of the Army. And they are the only memoranda relating 
to. that correspondence. 

Mr. Courtney. Now the letters of Senator Ives? 

Mr. Hess. I guess we better have it. 

Mr. Héperr. Let’s have the complete file. 

Mr. Courtney. This is a duplicate of what would appear to be a 
standard stationery room referral slip. It is headed at the top—— 

Mr. Héserr. By a referral slip, Mr. Courtney, you mean, a form 
referral slip? 

Mr. Courtney. A form referral slip; yes. 

It has typed at the top something about ‘‘Red,” and something that 
I can’t make it. It begins with “V,” whatever it is. I am not able to 
make it from the copy. But there is typed in “Brown, L. M. (Wolff- 
Brown, Inc.).”’ Then the printing, ‘‘United States Senate.”” Likewise 
printed, “Respectfully referred to Mr.,”’ then typed in is ‘Joseph A. 
Avery, Chairman, Armed Services Board of Contract Appeals, 
Office of Assistant Secretary of the Army (Materiel).’”’ Then the 
printing takes it up— 
with thanks for such favorable consideration as the communication herewith 
submitted warrants, and for a report thereon, in duplicate to accompany return 
of enclosure. 

By direction of Irving M. Ives, United States Senator. 

Then the typed note “mfb.” 

Now, then, that was accompanied by something marked “Copy, 
and heading, the stationer y heading is ““Wolff-Brown, Inc., 51 Madison 
Avenue, New York 10, N. 5 ot , LExington 2 2-8346, Se ptember 21, 1953.’ 

Then below that is— 


9) 


SEPTEMBER 18, 1953. 
Hon. Irvine M. Ives, 
United States Senate, 
Washington, D. C.: 

We are the agents for, and part owners of, Raylaine Worsteds, Inc., of Man- 
chester, N. H. 

Our mill has asked the Armed Services Board of Contract Appeals to hear our 
appeal under contract W669—qm-—10270. We forwarded our appeal on June 22, 
1953, which is almost 3 months ago but the Board has not, as yet, received the 
contract and appeal papers and has not yet set our appeal for hearing. 

This is very important to us and we believe that intercession by you upon our 
behalf will expedite the action and the Board in setting our appeal for a hearing. 

We would greatly appreciate it if you would write to the Board requesting that 
an immediate hearing be fixed. 

Respectfully yours, 


Signed—and this is typed in, “LL. M. Brown,” and then ‘Wolff. 
Brown, Inc.’’, and it is “LMB:bf”’ in the lower left-hand margin. 

Now then, the next transaction is a heading dated September 13. 
1956. There is no printing on the reproduction. It is: 


Hon. Irvine M. Ives, 
United States Senate. 

Dear Mr. Ives: The Armed Services Board of Contract Appeals has received a 
request from your office for a copy of the decision in the appeal of Raylaine 
Worsteds, Inc., ASBCA No. 1842. Two decisions have been rendered in this 
appeal, and the Board has now rendered a decision on a motion for rehearing and 
reconsideration of the case. A copy of each decision rendered is enclosed. 

Sincerely yours, 
Wm. M. Lyons, Recorder. 
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The next enclosure is on the stationery, headed ‘‘Armed Services 
Board of Contract Appeals.” It would appear to be a typewritten 
heading. 

SEPTEMBER 25, 1953. 


Re appeal of Raylaine Worsteds, Inc., contract No. W669—qm-—10270. 


Hon. Irnvinc M. Ivss, 
United States Senate. 


Dear Senator Ives: In reply to your inquiry relating to the above matter 
please be advised that the pertinent file has just been received by the Board. 

In conformity with the rules of procedure of the Board the file has been referred 
to the Contract Appeals Branch, Office of The Judge Advocate General of the 
Army for preparation of the appeal presentation for the Government. It has 
been Ciautied that the matter be expedited to the extent possible considering the 
caseload and backlog of cases before the Board. 

The file discloses that the appellant is represented by Mr. Edwin J. McDermott, 
an attorney familiar with procedure before the Board, which should aid in effecting 
reasonably prompt presentation and consideration of this matter. 

Trusting that the foregoing satisfactorily details the current status of this 
matter, I am, 

Sincerely yours. 


The signature is not reproduced, but in typing it appears “Joseph 
A. Avery, Chairman, Army Contract Appeals Panel, Armed Services 
Board of Contract Appeals. Incl-Ltr. 9/18/53 to Sen. Ives fm 
Wolff-Brown, Inc.” 

Now, so far as known, these are the only letters in any way referring 
to Senator Ives in the record. 

Now the letters to Senator Bridges. These are references to Senator 
Bridges, on the stationery of Terhune, Yereance & Wolff, Inc. 


DeEcEeEMBER 15, 1941. 
Mr. GeorGce C, LINCOLN, 
Raylaine Worsted Mills, 
Manchester, N. H. 
Dear GeorGE: The enclosed carbon of telegram sent to Cartledge, who is 
Senator Bridges’ secretary, explains itself. If you receive any word, phone 
immediately. 


Then there is a break and two asterisks. 


We also sent direct to the Senator copies of the letter written by Amoskeag 
National Bank and by Leavitt Stores as they may be helpful in showing him the 
feeling of the town and also general character that he could write without em- 
barrassing himself. 

The letter that Mr. Burrell wrote was really a swell job and I will send you a 
photostat copy when I have a few more made as I need what I now have on hand 
to go on to Washington today. 

Very truly yours, 
TERHUNE, YEREANCE & Wotrr, INc. 


And the signature is not reproduced. 
You might show the members that, Lloyd. 


[Copy] 
From SENATOR STYLES BRIDGES 


DECEMBER 13, 1941. 
COMMANDING GENERAL, 
Philadelphia Quartermaster Depot, 
Philadelphia, Pa. 

Dear Sir: It has been brought to my attention that fines exceeding $75,000 
have been levied against Raylaine Worsteds, Inc., of Manchester, N. H., as a 
consequence of its delay in completing contracts awarded by the Philadelphia 
Quartermaster Depot. Certain circumstances giving rise to the late delivery of 
goods against these contracts have come to my attention also. 
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My advice is that about a year ago Raylaine Worsteds, Inc., took over machin- 
ery formerly used by the Worsted division of the Amoskeag Mills of Manchester. 
Raylaine Worsteds, Inc., was one of the industries opened in Manchester in con- 
nection with the effort of that community to reclaim losses entailed by the closing 
of the Amoskeag Mills, which was one of the largest industrial plants in the 
country. 

I am informed that it was necessary to move certain of the machinery and 
prepare it for operation in an altogether new location and that for this job skilled 
workers were required, but that few were available at that time; that due to the 
lack of the necessary skilled workers there was a delay of several weeks in putting 
the machinery in condition for operation. 

I am further informed that another reason for the delay was the fact that parts 
necessary for the repair of these machines had to be procured outside of the United 
States and that due to the critical international situation, there was considerable 
delay in delivery of the parts. 

My information is that the fines exceeding $75,000 constitute approximately 
one-third of the invested capital of Raylaine Worsteds, Inc., and that if payment 
is forced, the industry will be greatly crippled. 

Because of the unfortunate experience which the city of Manchester, N. H., 
has previously had in its industrial life and because its each new industry is vital 
and important to its people, I am writing to inquire if, in view of the circumstances 
I have been informed governed the delay of deliveries against the contracts, some 
procedure can be followed by Raylaine Worsteds, Inc., by which the fines can be 
withdrawn or appreciably lowered and the company allowed to continue its oper- 
ations without this burden. 

I want you to know I should deeply appreciate any possible and practicable 
consideration you can give this appeal. 

Sincerely yours, 
Stytes BRIDGEs. 


Mr. Courtney. The next letter in sequence is—these are in the 
Bridges file, but they are not up to this point letters from him, 


TERHUNE, YEREANCE & Wotrr, INC., 
New York, December 16, 1941. 
Mr. GEeorGE LINCOLN, 
Raylaine Worsteds, Inc., 
Manchester, N. H. 

Dear Mr. Lincotn: We received the following telegram today: 

“Senator Bridges’ letter in behalf of Raylaine Worsteds, Inc., has been mailed 
to the commanding general, Philadelphia Quartermaster Depot. He is sending 
copy of same to you in Manchester today. Signed ‘E. V. Cartledge, Secretary to 
Senator Styles Bridges.’ ”’ 


The letter continues: 


Please send the Bridges letter to me so that I can have it photostated and added 
to all the Washington files as soon as possible. 

It looks as if we will have all the Meinhard stuff cleaned up today and actually 
be able to pass final papers on Raylaine. 

Very truly yours, 
TERHUNE, YEREANCE & Wo Fr, INC. 

And then there are initials over that which look to be “L. W.” 
The margin says, ‘“LW:AO.” 

Now, then, the next letter is on United States Senate stationery, 
dated September 25, 1953. 

I think these are out of sequence. Excuse me. No, they are not. 
THe ReEcoRDER, ARMED SERVICES BOARD OF APPEALS, 


Office of the Secretary of the Army, 
Washington, D. C. 
Dear Sir: I am writing to you in the interest of Raylaine Worsteds, Inc., of 
Manchester, N. H., concerning their appeal under contract W669-—qm-10270, 
submitted to the Board on June 22, 1953, for consideration. 
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I would appretiate your providing me with a status report on this matter. 
Sincerely yours, 


Signed and typed ‘Styles Bridges,” “SM:om”; marked “received 
28 September 1953, Armed Services Board of Contract Appeals.”’ 
Then a carbon of a letter. 


SEPTEMBER 30, 1953. 


Re appeal of Raylaine Worsteds, Inc., under contract No. W-669—qm-—10270. 
Hon. Styites BripGEs, 
United States Senate. 


No printing on the masthead is reproduced. I will not say there 
wasn’t any, but it is not reproduced. 


Dear SENATOR BripGes: In reply to your inquiry relating to the above matter, 
please be advised that the pertinent file has just been received by the Board. 

In conformity with the rules of procedure of the Board, the file has been re- 
ferred to the Contract Appeals Branch, Office of the Judge Advocate General of 
the Army, for preparation of the appeal presentation for the Government. It 
has been requested that the matter be expedited to the extent possible considering 
the caseload and backlog of cases before the Board. 

The file discloses that the appellant is represented by Mr. Edwin J. McDermott 
an attorney familiar with procedure before the Board, which should aid in effecting 
reasonably prompt presentation and consideration of this matter. 

Trusting that the foregoing satisfactorily details the current status of this 
matter, I am, 

Sincerely yours. 


The signature is not reproduced, but below it is ‘‘Wm. M. Lyons, 
Recorder.” 

SEPTEMBER 13, 1956. 
Hon. StyLes BripGEs, 
United States Senate. 

Dear Mr. Bripces: The Armed Services Board of Contract Appeals has 
received a request from your office for a copy of the decision in the appeal of 
Raylaine Worsteds, Inc., ASBCA No. 1842. Two decisions have been rendered 
in this appeal, and the Board has now rendered a decision on a motion for rehear- 
ing and reconsideration of the case. A copy of each decision rendered is included. 

Sincerely yours. 


No signature, ‘Wm. M. Lyons, Recorder.”’ 

Now here is something marked ‘“‘Draft.”’ It is undated. 

We have a letter here reproduced from Raylaine directed to Senator 
Bridges, which is in the Army files. 

Now it is not indicated how it got there. But that would be—that 
is a part of the files. 


Hon. Stytes H. Brinasgs, 
Senator from New Hampshire, 
Senate Office Building, Washington, D. C. 

Dear SEnNatTOR BripgeEs: Enclosed is a copy of a letter from the Comptroller 
General relative to the Raylaine Worsteds claim with which you have had some 
dealings in the past. 

Will you please use your good offices and ask the Secretary of the Army to 
promptly refer the file to the Armed Services Board of Contract Appeals for 
disposition? 

‘ill appreciate you assistance in this matter and am certain you can do much 
to bring this to a speedy conclusion. 

With kindest personal regards. 


The signature is obliterated. It is signed ‘Allen S. Grew, 97 Salmon 
Street, Manchester, N. H.” 
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LOG/E1 19014 Raylain Worsteds, Inc. 
ASBCA (ASA(L)) DCSLOG 
Mr. Kielkopf/53578 


1. DCSLOG forwards the attached routing slip and enclosed correspondence 
from Office Chief Legislative Liaison for appropriate action in accordance with 
telephone conversation with Colonel Bard of your office. 

2. DCSLOG has advised Office Chief Legislative Liaison of this referral. 

For the Deputy Chief of Staff for Logistics: 

J. W. Heatwo ue, 
Lt. Colonel, GS, 
Acting Chief, Contracts Branch, Procurement Division. 


1 Incl: ltr fm Raylain Worsteds, Inc., to Sen. Bridges dated 25 Mar 57 w/2 Incl 





O CLL FROM ASBCA Date: 19 April 1957 


Yomment No. 2 
The requested draft reply is submitted herewith. 


C. Rosert Barp, 
Colonel J AGC, 
Deputy Chairman, Army Contract Appeals Panel, 
Armed Services Board of Contract Appeals. 
2 Incls: 
1. n/e 
2. Draft reply to Senator Bridges 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE ASSISTANT SECRETARY, 
Washington, D. C., April 9, 1957. 
Mr. Epwin J. McDermott, 
1006-12 Philadelphia National Bank Building, 
N. E. Corner Broad and Chestnut Streets, 
Philadelphia, Pa. 

Dear Mr. McDermott: Receipt is acknowledged of your letter of March 28, 
1957, with enclosure, addressed to the Honorable Wilber M. Brucker. You re- 
quest an opportunity for discussion with the Secretary. 

Your motion for reinstatement of a motion for reconsideration and rehearing 
in the appeal to which your letter and enclosure are pertinent has been set for 
hearing by the full membership of the Armed Services Board of Contract Appeals 
on April 22, 1957. As you know, this Board is the designated representative of 
the Secretary of the Army to hear and determine such appeals as fully and finally 
as might the Secretary himself. Accordingly, it would appear that no good pur- 
pose would be served by granting your request in advance of the scheduled 
hearing. 

Sincerely yours, 
COURTNEY JOHNSON, 
Deputy Assistant Secretary of the Army (Logistics). 


May 6, 1957. 
Hon. Stytes H. Brivces, 
United States Senate. 

Dear SENATOR BrivcEs: This is in reply to your inquiry in behalf of Mr, Alten 
S. Grew, Raylaine Worsteds, Inc., Manchester, N. H., concerning the appeal of 
that company before the Armed Services Board of Contract Appeals. 

The attorney for Raylaine Worsteds, Inc., Mr. Edwin J. McDermott, of 
Philadelphia, Pa., filed on March 14, 1957, with the Board of Contract Appeals a 
motion for reinstatement of a motion for reconsideration which had previously 
been dismissed by the Board on the basis that the Board lacks jurisdiction to 
determine the appeal on its merits. 

The motion for reinstatement was heard by the full membership of the Armed 
services Board of Contract Appeals on April 22, 1957. The appellant and the 


\ 
Government were given full opportunity to present their arguments, pro and con, 
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in the matter of this motion. At the conclusion of the hearing both litigants were 
given the right to submit briefs in support of their position, 15 days after the receipt 
of the transcript of the hearing. Upon receipt of the briefs the motion will be 
taken under advisement by the Board and a formal decision will be prepared, 
published, and distributed to the litigants. 

The recorder, Armed Services Board of Contract Appeals, has been requested 
to furnish you a copy of the decision when rendered. 

I trust the information furnished will be of assistance to you. 

Sincerely, 
Donaup T. KELLETT, 
Lieutenant Colonel, GS, 
Office, Chief of Legislative Liaison. 
CC:DCSLOG. 
MR: Redraft coordinated with Col. Bard, 73276, ASBCA. 
sYONS. 

LYONS/d1w/78131. 

Mr. Héserr. Mr. Courtney. 

Mr. Kuun. Lyons, Avery, and Bard, all three. 

Mr. Courtnry. We are going to bring them, instruct them, swear 
them, and then separate them. The chairman will admonish them 
about conversations. 

Mr. Hésert. Gentlemen, come before the table here. 

Mr. Courtnry. Where is Colonel Bard? He is right there; good. 

Gentlemen, would you come forward, please. And if you will be 
seated before you are sworn. We have Mr. William M. Lyons. 

Mr. Lyons. Yes, sir. 

Mr. Courtney. You are the recorder of the Armed Services Board 
of Contract Appeals? 

Mr. Lyons. Yes, sir. 

Mr. Courtney. Col. C. Robert Bard, United States Army. You 
are a member and presiding officer of the Army panel of the Board 
of Contract Appeals. 

And Mr. Joseph Avery, you are a member of the Board—the Army 
panel of the Armed Services Board of Contract Appeals, am I right? 

Mr. Avery. Yes, sir. 

Mr. Courtney. Each of you gentlemen is here in response to a 
subpena duces tecum issued by the subcommittee. 

Now, gentlemen, under the Rules of the House, the chairman will 
state the purpose of the meeting. You will be sworn and then advised 
of your rights and your obligations under the Rules of the House. 

Mr. Hésertr. The subcommittee has been directed by the chairman 
of the full committee, Hon. Carl Vinson, to inquire into the cireum- 
stances concerning the letting and disposition of contract No. 
W-669-QM-10270, which was presented to the Armed Services 
Board of Contract Appeals and to others, in file No. 1842, and which 
was also the subject of a decision by the United States Court of 
Claims in file No. 49550, on December 5, 1956, and of action by the 
Comptroller General in his file No. B—92885 and 893951 and claim 
certificate No. 1075684, together with any other facts or circumstances 
which may bear upon or be related to or in any way connected with the 
subjects announced and identified by number. 

he witnesses have all participated in the handling and disposition 
of this subject matter and this identification will serve to advise them 
more specifically. 

Each witness who will appear is under subpena duces tecum, which 
identifies the documents related to this subject matter, and I will 
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assume, therefore, that each of you is fully advised by this statement 
and by your subpena of the subject matter of this hearing. 

You are each advised that the Rules of the House and of this sub- 
committee will be fully and strictly enforced. 

You are advised also that this hearing is held pursuant to House 
Resolution 67 of the 85th Congress. C ounsel will advise you of your 
rights under the Constitution and of the Rules of the House. 

. may further advise you that once you are placed under oath here, 
this is an executive session of this committee, and the Chair directs 
you not to discuss any matter which transpires in this room during 
your testimony outside of this room. 

Now your conduct or statements that you wish to give in connec- 
tion with this case is a matter of your own conscience, and I have no 
control over that activity. The newspaper reporters who attempt to 
interview you or you allow yourself to be interviewed—that is your 
own responsibility and not this committee’s. 

However, the Chair tells you now that it will not give its sanction 

r its permission to discuss what goes on within the confines of this 
eiipiliaas hearing while you are appearing here under subpena and 
under oath. Each of you gentlemen understand that? 

Mr. Barp. Yes, sir. 

Mr. Avery. Yes, sir. 

Mr. Lyons. Yes, sir. 

Mr. Courtney. Mr. Chairman, may we note the presence of a 
quorum. 

Mr. Chairman, under Subcommittee Rule No. 3 and House Rule 
No. 1125, the witnesses are advised of their right to counsel if they 
desire it and also of the provisions of the fifth ame ndment, which I 
take it to be well understood by all members of the bar, ‘of which 
you all are. 

Gentlemen, if you are prepared to take the oath, you will rise, 
please, and the chairman will swear you. 

Mr. Héserr. You and each of you do—raise your hands. You 
and each of you do solemnly swear that the testimony you will give 
before this committee in the matters now under consideration will be 
the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. Barp. I do. 

Mr. Avery. Yes, sir. 

Mr. Lyons. Yes, sir. 

Mr. Courtney. Gentlemen, we will separate the witnesses for the 
purpose of the inquiry, and we would like to call Mr. Avery. 

Mr. Héserr. Mr. Avery, you will appear in the witness chair, and 
Colonel Bard and Mr. Lyons, you are excused until we call you. 
Retire. 

Mr. Courtney. You can leave your things here, if you please. 
Whatever you choose to do. 

Mr. Hess. They likely won’t be needed until this afternoon. 

Mr. Hésert. Tell them they won’t be needed. 

Mr. Courtney. If they would like to be excused, I think they can 
be excused safely until 2 o’clock. We have just an hour left. 

Mr. Harpy. You want to call them back? 

Mr. Hésert. Bring them back. 

Mr. Kuun. Bring them back. 
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Mr. Héserrr. Colonel Bard and Mr. Lyons, will you come up here? 

Gentlemen, because of the time element involved, you may be 
excused until 2 o’clock this afternoon, if you so desire. You won’t 
have to remain here, because it is obvious we can’t finish with Mr. 
Avery early enough to reach you this morning. 

Mr. Lyons. All right, sir. 

Mr. Barp. All right. 

Mr. Hfépert. So you can retire until 2 o’clock. 

Mr. Barp. Right, sir. 


TESTIMONY OF JOSEPH A. AVERY 


Mr. Courtnry. Now your full name is Joseph A. Avery. You 
are a resident of where? 

Mr. Avery. Arlington, Va. 

Mr. Courtney. Arlington, Va. And you are a duly appointed 
member of the Armed Services Board of Contract Appeals? 

Mr. Avery. Yes. 

Mr. Hepirt. Raise your voice, Mr. Avery, please. 

Mr. Avery. Yes. 

Mr. Courtney. And how long have you been a member of the Board 
of Contract Appeals? 

Mr. Avery. Well, the original Board was formed in 1942 and in the 
spring of 1943 I was appointed a member of what was then called the 
War Department Board of Contract Appeals. 

Mr. Courtney. Yes. 

Mr. Avery. Then in 1949 it was consolidated, to be called the 
Armed Services Board of Contract Appeals, each service having a 
panel. I was appointed a member of that, too. 

Mr. Courtnry. A member of that. So you have been successively 
in the Board of Contract Appeals operation from 1943? 

Mr. Avery. Correct. 

Mr. Courtney. And you are—do you alternate at times as chair- 
man, under the procedure of the Board, of your panel? 

Mr. Avery. I am chairman of the panel all the time, but we have 
what we call the President of the Board. 

Mr. Courtney. I am sorry, I have used the wrong word. Presi- 
dent. 

Mr. Avery. And the President of the Board is triannually; that is, 
once each 3 years. 

Mr. Courtnry. Now, you are a member of the bar, are you, 
Mr. Avery? 

Mr. Avery. Yes. 

Mr. Courtney. Of what State or district? 

Mr. Avery. Indiana. 

Mr. Courtney. Indiana. And how long have you been a member 
of the bar? 

Mr. Avery. Since 1925. 

Mr. Courtney. Prior to the time of your appointment in 1943, 
what had been your business? 

Mr. Avery. I had been a practicing lawyer in South Bend, from 
1925 until I was asked to come on active duty as a judge advocate 
Reserve officer, presumably——— 
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Mr. Courrney. When you were first appointed to the Board, 
were you appointed as a military officer? 

Mr. Avzry. Yes. 

Mr. Courtrnry. You were then serving in the Judge Advocate’s 
Corps? 

Mr. Avery. That is right. 

Mr. Courtney. When you were called to active duty and into 
uniform, had you been in the Reserves? 

Mr. Avery. Since 1934, as I remember it. 

Mr. Courtney. In the Judge Advocate Corps? 

Mr. Avery. Yes. 

Mr. Courtney. And then, come wartime, you were called up and 
went on to this duty which you have just described? 

Mr. Avery. Yes. 

Mr. Courrngry. And you went out of uniform, then, after the war? 

Mr. Avery. In 1946 I went out of uniform and continued as a 
civilian. 

Mr. Courtnry. Now, Mr. Avery, vou are familiar with the case, 
I am sure by now, known as the Raylaine Worsteds, Inc., case No. 
1842, which was mentioned in the subpena and which has been a 
subject of action by your Board? 

Mr. Avmery. Yes. 

Mr. Courrnry. And have you been familiar with it since 1943, the 
time that you went onto the Board? 

Mr. Avery. No. 

Mr. Courtney. When did it first come to your attention, if you 
ean fix the time? 

Mr. Avery. Well, as I remember, it was docketed, I believe, in 
1953 as a part of the Board’s problem. 

Mr. Courtney. Well, in all events there is an interval between 
the filing of the appeal, I think you will agree, and the time that it 
first came to your attention? 

Mr. Avery. Yes. 

Mr. Courtney. Is it then your best recollection that the matter 
came to your attention in 1953, when it was docketed within the 
Board? You wish to refer to any notes or files to refresh your 
recollection? 

Mr. Avery. I would say this, that it would be docketed and then 
the procedure for preparation of the matter would go on and I prob- 
ably wouldn’t have had any knowledge of the case being there until 
it actually came up for some sort of hearing or something like that. 

Mr. Courrney. Well, is it your recollection that you participated 
in the decision since about 1943? 

Mr. Avery. No, 19—— 

Mr. Courtney. 1953, I am sorry. 

Mr. Avery. 1953. 

Mr. Courtney. Yes. And, of course, the records of the Board 
will indicate what those actions were? 

Mr. Avery. Yes. 

Mr. Courtney. Now is it your practice and is it a fact that you 
participate in all decisions, either by way of concurrence or dissent? 

Mr. Avery. Well, Army panel matters come to the chairman. 

Mr. Courtney. And you are the chairman? 
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Mr. Avery. For examination of the opinion, yes. If I am absent 
due to illness or summer vacation, then the assistant chairman 
would participate in the case. 

Mr. Courtney. How is the action or the decision which you make 
recorded and where is the evidence of that preserved, if you know, on 
each decision of the Board? 

Mr. Avery. It goes to the recorder’s office, where they make the 
record. 

Mr. Courtney. Is there a written record, to you knowledge, of 
every action which you have taken? 

Mr. Avery. In the sense of a decision—— 

Mr. Courtney. Well, let us come quickly to the point. There is 
such a thing known as a buck sheet as has been described here by 
witnesses. Are you familiar with that procedure and document? 

Mr. Avery. From time to time, if it is to be circulated as a Board 
matter, that goes around for the comments of the members. 

Mr. Courtney. Is that the place of recording the action in which 
you participate if you will not have actually written the opinion or 
sat upon the case? 

Mr. Avery. No. That is a sheet where each member checks as to 
whether he will waive or he doesn’t want to waive or he wants a full 
Board hearing or a discussion—something like that. 

Mr. Courtney. Then, in effect, is that the place whereon is 
recorded, or the document whereon is recorded your participation 
in the case, either by way of dissent or concurrence or waiver or 
whatever the action may have been? 

Mr. Avery. No. The final documentation would be on the de- 
cision itself. 

Mr. Courtngy. On the decision itself? 

Mr. Avery. Right. 

Mr. Courtney. All right. And by whom is that record kept? 

Mr. Avery. That is kept in the recorder’s file—or system, I would 
say. 

Mr. Courtney. Now referring to the case, the Raylaine Worsteds 
case, which was a subject before your Board, you participated in 
several hearings, did you not, Mr. Avery? 

Mr. Avery. There were hearings, full Board hearings, yes. 

Mr. Courtney. Now, Mr. Avery, did there come to your attention, 
and if you recollect after having examined the exhibit, describe the 
manner in which there came to your attention, exhibit 1, which is a 
handwritten memorandum I ask you to examine now? 

Mr. Avery. I recognize Mr. Austin’s initial and have seen this. 

Mr. Courtney. Did you see it on or about the date that it bears? 

Mr. Avery. I presume so. I don’t have an actual memory of the 
instrument. 

Mr. Courtney. Do you recall the circumstances under which the 
exhibit came to your attention? 

Mr. Avery. I can’t recollect the exact circumstance. 

Mr. Courtney. Give your best recollection of it. 

Mr. Avery. The best idea I have would be if a motion was being 
circulated for rehearing, he may have put this with that, to go around. 

Mr. Courtney. Well, is vour understanding and do you so testify 
to the subcommittee that you did become aware of the text and 
contents of exhibit 1? 
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The next question, of course, will be to fix the time. 

Mr. Avery. Well, that is the problem. I can’t remember as a 
distinct item—— 

Mr. Courtney. Let me ask you, Mr. Avery: This subject matter 
has been also the subject of an inquiry by the Inspector General, 
has it not? 

Mr. Avery. Yes. 

Mr. Courtney. Have you participated in discussions with the 
Inspector General’s representatives concerning this case? 

Mr. Avery. Yes. 

Mr. Courtney. How recently? 

Mr. Avery. Within the last week. 

Mr. Courtney. And who were present? 

Mr. Avery. There was Colonel Rochman and another colonel, 
whose name I can’t remember. 

Mr. Courtney. Was his name Redding? 

Mr. Avery. Sir? 

Mr. Courtney. Was his name Redding? 

Mr. Avery. Yes, I believe it was. 

Mr. Courtney. Anyone else present? 

Mr. Avery. There was a man—— 

Mr. Courtney. Was there a recorder present? 

Mr. Avery. A recorder. 

Mr. Courtney. Your testimony, your discussions were taken down 
in typewriting, were they—TI am sorry, were stenographically recorded 
or were they manually recorded? 

Mr. Avery. With this type of machine. 

Mr. Courtney. With a Stenotype? 

Mr. Avery. Yes. 

Mr. Courtney. On both occasions, if there were more than one? 

Mr. Avery. Yes. 

Mr. Courtney. Were you shown the files and records of the Depart- 
ment of Army in the Board of Contract Appeals concerning this case 
at those times? 

Mr. Avery. I was shown—not at those particular times. I was 
shown some sheets of material in there. 

Mr. Courtney. Was exhibit 1 shown to you on either of those 
occasions? 

Mr. Avery. Yes. 

Mr. Courtney. And by whom was it exhibited? 

Mr. Avery. That was Colonel Rochman. 

Mr. Courtnry. What was said to vou by Colonel Rochman or 
Colonel Redding or any participant in that discussion of or concerning 
exhibit 1? 

Mr. Avery. They asked me if I had seen it and did I recollect seeing 
it, something to that effect. 

Mr. Courtney. What was your answer? 

Mr. Avery. My answer was that I recognized the writing, but | 
couldn’t remember the circumstances of it, because time had elapsed 

Mr. Courtney. What else was said in the course of these discus- 
sions about exhibit 1? 

Now this is just a week ago, isn’t it, we are talking about? 


Mr. Avery. Yes. 
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Mr. Courtney. You weren’t inhibited—did you have any difficul- 
ties in the course of your discussions about the facts that were—— 

Mr. Avery. My difficulty is that I don’t remember the de tails of 
all the hundreds of cases that I have to consider. 

Mr. Hésertr. Mr. Courtney is asking you about last week, Mr. 
Avery. 

Mr. Avery. What? 

Mr. Hésperr. Mr. Courtney is asking you what occurred last week. 

Mr. Avery. I thought he asked me to remember my remarks on it. 

My answer is that I would have trouble remembering details of 
the circumstances. 

Mr. Courtney. Did you tell these Inspectors Genera]l—these 
officers at these conferences that exhibit 1 came to your attention 
in the discharge of your officia! duties? 

Mr. Avery. My reply would be that I had seen it, I think. 

Mr. Courtney. Well, do you know? You recognized the hand- 
writing. You have discussed this on 2 occasions with 2 officers of the 
Government, in less than a week. Now what is the fact? 

Mr. Avery. The fact that I saw it, you mean? 

Mr. Courtney. Yes, sir. Did it come to you in the course of 
your Official duties? 

Mr. Avery. Well, I think it must have. 

Mr. CourtNEy. Now, in what manner did it come to you? 

Mr. Avery. In some form of circulation. 

Mr. Courtney. Was it attached to any other documents? 

Mr. Avery. It must have been attached to the circulating motion. 

Mr. Courtney. Is that your recollection or is that your assump- 
tion? What is the fact? 

Mr. Avery. That is my assumption. 

Mr. Courtney. Have you no recollection of the fact? 

Mr. Avery. As to an exact remembrance, I do not. 

Mr. CourtNry. Have you ever seen a memorandum in the course 
of your service on the Board of like content? 

Mr. Avery. I don’t believe I have. 

Mr. Courtney. Wouldn’t that at least arrest your interest, when 
a charge as serious as appears in that text comes to your attention? 

Mr. Avery. | 

Mr. Courtney. Would you ever forget it? 

Mr. Avery. Well as to the details, I appear to have forgotten it. 

After seeing it, 1 remember that there was someplace in the— 

Mr. Courtnry. Let me ask the direct question. Wasn’t it per- 
sonally handed to you along with some Other papers by Colonel Bard, 
on or about the date it bears? 

Mr. Avery. I can’t remember that detail. 

Mr. Courtney. Didn’t you have some discussions at the same time 
with Colonel Bard concerning this and other papers? What is your 
answer, Mr. Avery? 

Mr. Avery. Honestly, I can’t remember that detail. 

Mr. Courtney. Haven’t you discussed this matter, this subject 
within a few days with Mr. Austin? 

Mr. Avery. We were instructed not to discuss these cases, or 
matters. 

Mr. Courtney. Who instructed you not to discuss them? You 
are now under subpena before an authorized subcommittee of the 
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Congress. Are those instructions impeding your answers to the 
questions that are being asked of you now? 

Mr. Avery. Oh, no. 

Mr. Courtney. Then I ask you-—— 

Mr. Avery. The thing—I don’t remember that I discussed with 
Mr. Austin this matter because—let’s see. The— 

Mr. Courtney. Mr. Chairman, in view of the difficulties of the 
witness and the running of time, I would like to pass to another sub- 
ject, and I would request that the witness be permitted to retire for 
the purpose of refreshing his recollection and be recalled. 

Mr. Héserr. All right. 

Mr. Courryey. If that be the pleasure of the subcommittee. 

Mr. Héperr. May I suggest, Mr. Avery, that this matter is a 
matter that has been, at least in part, of public knowledge for some 2 
weeks now. The press of the country, the radio and television, have 
had it a great deal. And I assume that you read newspapers. I 
assume that you look at television. And I assume that you listen to 
the radio. 

In addition to that, I suggest to you that on two different occasions, 
by your testimony this morning, you have been interviewed by officers 
of the Inspector General. 

I also suggest to you that you have been under subpena to come to 
this committee and informed of what the information was as of last 
Saturday. When was the subpena served, Mr. Courtney? 

Mr. Courtney. Friday. 

Mr. Kuan. The subpena was served this week, but he was notified 
last Friday that the subpena was waiting for him. 

Mr. Hésert. You were notified, then, last Friday. You had full 
knowledge of the questions that the committee desired to elicit from 
you. And we had hoped that you would be better prepared. How- 
ever, if it is the pleasure of the committee, we will allow you more 
time to gather your recollections together and be prepared to come 
back and respond to the questions. 

You are an attorney. You have had wide and varied experience 
as an attorney. And you recognize the questions that are being 
asked. 

Now I would suggest that you retire and deliberate and return in a 
more cooperative fashion. 

Mr. Hess. Mr. Chairman 

Mr. Courtney. We have other documents here. I would like to 
pass on—— 

Mr. Héperr. Wait. 

Mr. Hess. Let me say this. 

Let me ask the witness this. Do you think that in another hour 
or another 2 hours or 3 hours you are going to be able to think of 
what you might want to say in answer to the questions propounded 
you by the counsel? 

Mr. Avery. I don’t want to be misunderstood. I said something 
to Mr. Austin about the memorandum. 

Mr. Hess. When did you say this to him? 

Mr. Avery. He said—oh, when did I say it? Sometime after I 
had seen it. 

There was no comment about the circumstances of the circulation. 
It was just that I said something to him like, “I saw the memorandum 
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that you had written.’”’ Then he said something about, “I shouldn’t 
have written it.” 

Mr. Hess. When was this said, Mr. Avery? 

Mr. Avery. I can’t remember the exact time. 

Mr. Hess. How long ago? 

Mr. Avery. Within the last 4 or 5 days. 

Mr. Hess. Oh. 

Mr. Avery. After the thing had come up—it was in the paper and 
that sort of thing and I had seen it, at that office over there. 

Mr. Hess. Do you recall what information you gave to the members 
of the Inspector General’s staff when they interviewed you? Did 
you give them any more information than you are giving the committee 
here today? 

Mr. Avery. No, I didn’t. 

Mr. Hess. They made a record of it, did they not? 

Mr. Avery. I presume—yes, they had the machine. 

Mr. Hess. You gave them no more information than you are giving 
us here today? 

Mr. Avery. No. 

Mr. Hépert. Mr. Hardy. 

Mr. Harpy. Mr. Chairman 

Mr. Hess. It is a waste of time. 

Mr. CunNnINGHAM. He is answering the questions. 

Mr. Harpy. Mr. Chairman, I don’t know what you can do here on 
this kind of situation, but I think you ought to call to the attention 
of the witness the fact in the oath he took he committed himself to 
tell the truth and the whole truth. If he 1s doing that, he has an 
awfully weak memory. It is awfully close to being contemptuous to 
my mind. 

Mr, Héserr. Mr. Cunningham, do you have any questions? 

Mr. Cunninauam. No. But I wanted to say that he answered 
Mr. Courtney’s question. 

Mr. Courtney. I will repeat the question. 

Will you state the circumstances under which the memorandum 
exhibit 1 first came to your attention? I am going back over the 
ground and see if we can get the record. 

Mr. Avery. Well, orginally I cannot tell you whether it was at- 
tached to the circulating file or whether as you suggested it was 
personally handed to me. That I can’t remember. 

Mr. Courtney. Do you recall the time, with reference to the date 
which this memorandum bears, at which you became aware of the 
memorandum? Was it before or after April 2, 1957? Can you recall 
that? 

Mr. Avery. I can’t recall it in relation to the exact date, other than 
the one that is here. 

Mr. Courtney. Can you recall any discussions with Colonel Bard 
about this memorandum, when it was being circulated, as you have 
said? 

Mr. Avery. No; I can’t remember the details of any conference. 

Mr. Courtney. Can you recall the case to which the memorandum 
had reference? 

Mr. Avery. The Raylaine case? 

Mr. Courtney. Now how did the words “Raylaine case’’—how did 
that case come to your attention with this memorandum? 


28794—58——- 8 








98 RAYLAINE WORSTEDS, INC. 





Mr. Avery. It comes to my attention now because of the 

Mr. Courtney. How did it come to your attention with reference 
to exhibit 1? Not how it comes to your attention now. How did 
you first become aware of this document? How did it come to you, 
and what was said and by whom was it said, if anything? 

Mr. Avery. I am sorry—— 

Mr. Courtney. Mr. Avery, you have told the committee that you 
have never seen a document like this before in your official experience, 
have you? 

Mr. Avery. Not that I remember. 

Mr. Courtney. And wouldn’t that in itself draw your attention 
to it and fix it in your mind? 

Mr. Avery. Well, maybe it should, but my memory does not react 
that well. I have so many cases that I have to keep in mind, that 
when one incident comes up— 

Mr. Courtney. Have you ever had a case, Mr. Avery, in which 
it was said “Because of intervention of Mr. Adams from the White 
House and some Congressman, I understand that sentiment is growing 
to grant another oral hearing’? Has anything like that ever been 
said to you in the years that you have been on this Board of Contract 
Appeals? 

Mr. Avery. Not to my memory. 

Mr. Courtney. Did you know who Mr. Adams was or is? 

Mr. Avery. Since the story is around now I am aware of who he 
is, But—— 

Mr. Courtney. As a matter of fact, the memorandum tells you 
who he is, doesn’t it? 

Mr. Avery. Yes. 

Mr. Courtney. And that never attracted any interest or attention 
on your part? 

Mr. Avery. Well, it must have at the time. 

Mr. Courtnry. Well, did it? That is all we want to know. 

Mr. Avery. I presume it did. 

Mr. Courtney. Allright. Now, if it came to your attention, how 
did it come to your attention? Who gave it to you? What was 
said when it came to your attention, if anything was said? 

Mr. Avery. Well, that is the part that I do not remember, the 
details, whether it was circulated or whether it was handed to me 
personally. I don’t remember that detail. 

Mr. Courtney. Did you participate in the decision, in any of the 
latter decisions in this case since 1953? 

Mr. Avery. Yes. 

Mr’ Courtney. I call your attention to a document, which we 
will mark ‘Exhibit No. 5,” bearing your name. Have that marked. 

Mr. Kuun. Mark that, Sam, ‘‘No. 5.” 

Mr. Courtney. Will you examine that document and see whether 
you recognize its contents, or can you tell the committee the circum- 
stances of its being written? 

Mr. Avery. Yes. This 

Mr. Courtney. Did you write that memorandum? 

Mr. Avery. Yes. 

Mr. Courtney. Did you sign it? 


Mr. Avery. Yes. 
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Mr. Courtney. Is the word “important’’ written on it in hand- 
writing: Is that your handwriting or did that come from some 
other source? 

The word “important” as written in that document: Is that in 
your handwriting? Can you recognize your own handwriting, Mr. 
Avery? 

Mr. Avery. Well, with a scratch like that, I—I take it that it is. 

Mr. Courtney. That is, then, your handwriting; is that your 
testimony? 

Mr. Avery. It appears to be. 

Mr. Courtney. Well, is it or isn’t it? 

Mr. Avery It looks like it. 

Mr. Courtney. Is it or isn’t it? 

Mr. Avery. I think it is. 

Mr. CunnINGHAM. You are asking a man to make a conclusion, and 
he isn’t certain. I think the witness is being cooperative in this case. 

Mr. Avery. I am trying—— 

Mr. Courtney. All right. Let’s pass on to something else. 

Mr. Cunnincuao. If it is not, let him say so. 

Mr. Hf&serr. He didn’t say so. 

Mr. CunniNGHAM. He said it appears to be. He is not a hand- 
writing expert. He has a photostatic copy of his signature. 

We haven’t had a chance to judge for ourselves whether he is coop- 
erative or not. 

Mr. Barns. Let me see it. 

(Mr. Avery hands.) 

Mr. Harpy. Off the record. 

(Statement off the record.) 

Mr. Cunnincuam. There isn’t any signature on there. 

Mr. Courtney. I didn’t ask him about the signature. I asked him 
about the word “important.” 

Mr. Cunnineuam. Isn’t that a photostatic copy? 

Mr. Courtney. I asked him if he recognized that as being his hand- 
writing. That was my purpose. 

Mr. Cunnineuam. He said it appears to be. You wanted to have 
him say “Yes” or “No.” I think it is unfair to do that. 

Mr. Courtney. The committee can be the judge of the testimony. 
I have asked the question. I can do no more than ask the question. 
If he equivocates on the answer, then he must be judged accordingly. 
The question remains unanswered. 

Mr. Bares. Did you ask him if he recalled the memorandum? 

Mr. Courtney. Yes. 

Mr. Bares. And the answer was in the affirmative? 

Mr. Courtney. That is right. And you prepared the memo- 
randum. 

[ want to ask him about one specific part of it. 

Now, the photostat which you have examined, exhibit 5, bears 
the date July 26, 1956. 

Mr. Courrnry. Was it prepared under your direction and was it 
uttered about the date you mentioned? 

Mr. Avery. It was no doubt typed the date that it bears on the 
document, 

Mr. Courtney. Can the committee understand that July 26 
is the date upon which this memorandum became effective? 
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Mr. Avery. Yes. 
Mr. C OURTNEY That is all I want to know. 
Now let’s go to the last line of it. 


Re ASBCA No. 1842, appeal of Raylaine Worsteds, Inc. 
To Members, Armed Services Board of Contract Appeals. 

A White House memo has been received based on another letter urging expedi- 
tion of the determination of this matter. Full Board hearings were held on 
April 27, 1956. On motion to reconsider opinion of Field dismissing appeal for 
lack of jurisdiction. Important issues were raised and seriously argued by 
appellant’s attorney. A decision must be reached before 30 days at the latest. 
And “must be issued” is underscored. 

So please review the two prior decisions and briefs so no time will be lost. 


Now, that was signed by you. 

Mr. Avery. Yes. 

Mr. Courtney. What was the reason why a decision had to be 
issued within 30 day s, as you have underscored in this memorandum? 

Mr. Avery. Because, as I remember it, there had been quite a 
time lapse and the case had been pending for a long time and they 
were anxious for a decision. 

Mr. Courtney. Now, who are “they 

Mr. Avery. The parties. And then this memo— 

Mr. Courtney. What do you mean? The White House memo 
you speak of? 

Mr. Avery. No; there was a memo to the White House, and that 
was forwarded—it had something to do with the original, | mean 
from the party, about getting a decisiori on this motion for reconsider- 
ation that had been pending. 

Mr. Courtney. What fixed the 30-day limit within which the Board 
had to act? 

Mr. Avery. Well, only the desire to expedite the decision. 

Mr. Courtney. Well, who fixed it? Who fixed the 30 days? 

Mr. Avery. I presume I thought that it ought to go out in 30 
days. Thirty days would give the consideration time and then to 
have it out. 

Mr. Courtney. Was anything in any communication given to you, 
the basis for you telling the members of your Board that this case 
had to be determined within 30 days? 

Mr. Avery. No definite statement that I remember. 

Mr. Courtney. Well, there did come to you some communication 
by which you fixed the time 30 days; is that nght? 

Mr. Avery. The communication requesting information as I re- 
member it forwarded the letter from the appellant. So the time 
was—we tried to set the time to get it out. 

Mr. Courtney. Did anyone other than yourself determine that 30 
days was to be the limit? 

Mr. Avery. No. 

Mr. Courtney. Within which this decision should be made? 

Mr. Avery. No. 

Mr. Courtney. Did you have any communications with anyone 
else, other than yourself, about a 30-day limitation? 

Mr. Avery. The only thing that I can remember was a discussion 
that must have occurred with the recorder as to replying to it and 
setting a time status. But as to any outside party, 1 do not know. 
There wasn’t anything like that. 
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Mr. Courtney. Was there anything in the White House memo to 
which you refer in your memorandum “which suggested or stated that 
30 days was to be fixed? That is what we are trying to find out. 

Mr. Avery. I don’t believe there was. 

Mr. Courtney. Well, that is the answer to the question. 

Now, let’s go on to something else. 

Mr. Avery. I don’t remember. 

Mr. Courtney. Now, Mr. Avery, you participated in a hearing on 
April 27, 1957, of last year, in this same case. And I quote you a 
statement by Mr. Austin and your answer. And I am going to ask 
you to explain what was meant by your answer. 

Mr. CHAIRMAN. May I speak to Mr. Taylor about the reception of the com- 
munications from the Office of the Secretary? 

Mr. Hésert. Who is “Mr. Chairman’? Is Mr. Austin now 
speaking? 

Mr. Courtney. Mr. Austin is now speaking. 

Mr. Osmers. And the Chairman is 

Mr. Courtney. I am quoting now from an exhibit before the com- 
mittee. 

Mr. Hépertr. And “the Chairman” is Mr. Austin, directing his 
remarks to Mr. Avery. 

Mr. Courtney. I am going to ask him that, and then I will finish. 

Mr. Hféserr. I want to know who the Chairman was. 

Mr. Courtney. I am quoting from page 31 of the official transcript 
of the Board of Contract Appeals, from a hearing held on April 22, 
1957, which is in the records of the committee, this subcommittee, 
about which I have heretofore inquired. 

Mr. Joseph A. Avery is marked here as Board Chairman, Army 
contract panel. 

[ will ask you whether you recollect this hearing. Do you recollect 
a hearing on April 22 on this matter? 

Mr. Avery. I don’t remember the exact date. 

Mr. Courtney. All right. Let me read to you what was said and 
your very short answer and see if you can enlighten the committee 
as to what you meant by your answer. 

Mr. Austin. May I speak to Mr. Taylor about the reception of the communica- 
tion from the Office of the Secretary? Seldom do we receive communications 
along with these forwardings. What happens is they will send down file with the 
correspondence or whatever is involved with a sheet attached to it and they 
will be checked off on whatever that office thinks our attention to be, maybe in 
that spot which says ‘‘For your attention,’’ or for some other various thing. 
But I think Mr. Avery will agree with me that he seldom receives a letter from 
the Secretary directing action or anything of the kind on the part of the Board. 
Am I correct in that? 

And your answer is recorded: 

Mr. Avery. It is very seldom. 


Now, | want to know what direction of the Secretary you were 
referring to, for the subcommittee. Mr. Avery, haven’t you within 
1 week been over this whole subject matter and this transcript with 
the Inspector General of the Army? 

Mr. Avery. I haven’t seen this transcript. I do not remember 
the reference there to the Secretary. 

Mr. Courtney. Just turn over the sheet and get the full effect of 
the question that was addressed to you. 
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Mr. Avery. I don’t remember the details of a reference to the 
Secretary. 

Mr. Courtney. Well, it seems, on the face of it, to have been an 
unusual situation, does it not, Mr. Avery, as you recollect the written 
record? 

Mr. Avery. It does. 

Mr. Courtney. Isn’t there something about it that helps your 
memory at the moment so you can tell “the subcommittee what the 
direction of the Secretary was that Mr. Austin spoke to you about 
at that time? 

Mr. Avery. I would have to see it. 

Mr. Courtney. See what? 

Mr. Avery. This reference to the Secretary—from the Secretary. 

Mr. Courtney. But you had no difficulty in answering Mr. Austin 
there on this occasion as to what the direction was, did you? 

Mr. Avery. Evidently not. 
Mr. Courtney. Can you tell us what the direction was by any 
means whatsoever? 

Mr. Avery. The only way I would know would be to see the com- 
munication. 

Mr. Courtney. Has any communication in the course of your 
interrogation by the Inspector General since this matter has come to 
your attention borne any resemblance to a direction from the 
Secretary? 

Mr. Avery. I have seen no document of that type. 

Mr. Courtney. I will show you another exhibit which has been 
marked—will be marked “Exhibit 6.”” A memorandum, an original 
carbon of a memorandum in the Office of the Department of the Army 
Board of Contract Appeals. And I call your attention to the penciled 
note “Revised per Mr. Avery.”’ 

(Mr. Kuhn aside.) 

Mr. Courtney. I don’t know whether it is revised or reviewed. 

Mr. Avery. May I see it? 

Mr. Courtney. The memorandum bears date March 27, 1957. 
Now tell us, if you can, whose penciled notes there are at the top of 
that memorandum? 

Mr. Avery. That is not my writing. 

Mr. Courtney. Is that not your writing? 

Mr. Avery. No. 

Mr. Courtnry. Now read the memorandum, please, and tell the 
subcommittee what action you took to which that writing refers? 

Mr. Avery. Well, evidently it was referred to Colonel Bard for reply. 

Mr. Courtney. Did you take the action attributed to you by that 
penciled note on the memorandum, the official memorandum from the 
files of your own Board? 

Mr. Avery. I don’t recognize what it would refer to on “‘Revision.” 

Mr. Courtney. And that is the answer you want to give to the 
subcommittee; is that it? 

Mr. Avery. That is right. 

Mr. Courtney. Exhibit 6, please. 

Mr. Kuun. Mark it “Exhibit 6.” 
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EXHIBIT 6 


Raylaine Worsteds, Inc., ASBCA No, 1842. 
Office, Chief of Staff: C. Robert Bard, Colonel, JAGC, member, ASBCA. 
Attention: Col. B. F. Taylor. 


1. Reference is made to the referral slip, office of the Chief of Staff, March 27, 
1957, which referred to the Armed Services Board of Contract Appeals for 
preparation of a draft reply, correspondence between the Honorable Sherman T. 
Adams and Mr. Allen S. Grew, on the above subject. 

2. na is enclosed, with one copy marked for Chief of Staff, attention: 
W. H. L. O. 


Marca 28, 1957. 


C. Ropert Barp, 
Colonel, JAGC, Member, ASBCA. 

Mr. Courtnry. Now, how long did you spend with the Inspector 
General in reviewing this case, on the two occasions? Just give us 
some idea of the time you spent with the Inspector General. 

Mr. Avery. Well, probably 3 hours. 

Mr. Courtnry. Three hours, on one occasion or more than one 
occasion? 

Mr. Avery. No. 

Mr. Courtney. In total? 

Mr. Avery. In total. 

Mr. Courtnry. And you want the subcommittee to understand 
you were reviewing with those officers your participation in the 
Raylaine Worsteds case? 

Mr. Avery. They were asking me questions, but I never saw any 
of this material. 

Mr. Courtney. You did, however, see the memorandum exhibit 1? 

Mr. Avery. I saw the memorandum exhibit 1. 

Mr. CourtNnry. Was the subject of your appearance—prospective 
appearance—before a congressional committee discussed by these 
officers with you? 

Mr. Avery. They told me that there would be an appearance, as 
I remember it. 

Mr. Courtney. They told you there would be an appearance. 

Did you discuss with them and they with you the questions that 
might be asked of you? 

Mr. Avery. No. They asked me about this memorandum and 
asked me about the filing time of cases. Finally, they showed me the 
memorandum that came through in July. 

Mr. Courtney. Of what year? 

Mr. Avery. 1956, that had relation to the exhibit there [indicating]. 

Mr. Courtney. With relation to exhibit—which is that, 6—your 
memorandum of July 26, 1956; is that right? 

Mr. Avery. That is right. 

Mr. Courtney. All right. 

Do you want the subcommittee to understand that what you have 
answered here today is your entire recollection of the transactions 
leading to your decisions and actions in this case? 

Mr. Avery. Yes, relating to expediting the case and that matter, 
because of the lapse of time, and get the decision out. 

Mr. Courtney. Do you want the subcommittee to know whether 
or not anyone talked with you, outside of your Department, about 
the disposition of this case at any time or wrote you about the dis- 
position of this case at any time? 
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Mr. Avery. About the expediting, we have the communication. 
But I have no memory of anybody communicating with me as to 
the disposition of the case itself, in the sense of the manner of disposi- 
tion, other than the expediting of the hearings, where the motions 
were in existence. 

Mr. Courtney. All right. I show you a memorandum—strike 
that. 

(Mr. Hardy aside.) 

Mr. Courtney. I missed the answer. 

Mr. Hépert. I think what Mr. Hardy has reference to: Mr. Avery 
has replied to your question that he had no communications with 
anyone in connection with the outcome or decision of the case, but 
he did not reply, as I understood your question was intended, to the 
question did he have any connection, communication, or contact 
with anybody about expediting the case, other than shows in the official 
document. 

Mr. Avery. Not that I remember. 

Mr. Hépert. You had no telephone call, no personal communica- 
tion, or no contact by any other means, to urge you to expedite the 
case or set a 30-day limit on it. That is your question? 

Mr. Harpy. Yes. 

Mr. Courtney. From the outside, and then we are going to ask 
him from the inside. 

Mr. H&ésert. If so, then with whom. Any time, outside or inside? 

Mr. Avery. Not in the sense of setting a time limit, other than 

Mr. Hfépert. Then, in a sense of expediting it. 

Mr. Avery. In a sense of expediting, only by the inference of the 
interest in the sending of the case—I mean sending of the communica- 
tion for a reply and the pending time of disposition. 

Mr. Hésert. Well, then, you had no conversation, no communica- 
tion, in any sense whatsoever, except as reflected in the documents? 

Mr. Avery. That is my remembrance. 

Mr. Hésert. All right. Have you finished? 

Mr. Courtney. I have no further questions, Mr. Chairman. 

Mr. Hfézerr. Now, I have one question, Mr. Avery. How long 
have you been Chairman of this Board? 

Mr. Avery. Well, chairman of the panel. 

Mr. Hésert. Well, chairman of the panel. 

Mr. Avery. 1949. 

Mr. Héserr. And you were chairman of the panel which handled 
the Raylaine case? 

Mr. Avery. Yes. That is an Army—of course, some of the 
decisions in this case are full Board decisions, relating to the motions 
and that sort of thing. Some of them were circulated to the full 
Board. 

Mr. Héperr. I understand. Now, in this connection or in the 
general practice of your office, as chairman, do you have a very 
great backlog of decisions? 

Mr. Avery. Tremendous. That is our problem. 

Mr. Hépert. You have a great problem because of a tremendous 
backlog. About how many years’ standing or months’ standing is 
this backlog in general? 

Mr. Avery. Well, the circumstances happen, like in one month in 
1956 we got over 100 cases in 1 month and 
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Mr. Héperr. | am talking about time of decision, not the time of 
origination. Between origination and decision, I say what is your 
average backlog time? Are your cases now running 2 years behind 
time or 3 years? 

Mr. Avery. Generally not. By working hard on it in the last 
year, we got it down to the place now where we can get—we try—I 
say we try. We try to get them as fast as we can. But it has been 
running around a year. 

Mr. Héperr. About a year back, I mean about a year before you 
dispose of the case. 

Mr. Avery. Yes. 

Mr. Héserr. In your experience and in your regular practice and 
in your routine operation, do you usually write memorandums couched 
in the language as reflected in the memorandum which you have just 
identified? 

Mr. Avery. I have written a number—where a case is open and 
where it has been delayed because of getting the memorandums in and 
the briefs and that sort of thing, getting the case set up for a hearing 
and so on—— 

Mr. Hféperr. Yes. 

Mr. Avery. When that is called to my attention, I] will put on a 
buck sheet to please expedite. In other words, if the rough opinion 
comes around and it is an old case, I will put on there to the chairmen 
of the other two panels, ‘Please expedite.’”’ And that word “‘expe- 
dite.”’ 1 tried to use it to get those cases out. 

Mr. Hfénertr. Have you ever written down that “this must be de- 
cided in 30 days” before this case? 

Mr. Avery. I don’t know whether I have used that exact phrase 
or not, but 1 certainly have written on there ‘This should be gotten 
out in 30 days’”’ or something like that, to really make them get on to 
that case before the next one can be reviewed. 

Mr. Hféperr. Have you usually told them to decide in 30 days? 

Mr. Avery. Usually I say “Expedite.” 

Mr. Hféserr. Expedite? 

Mr. Avery. Yes. 

Mr. Hénerr. But you do not direct them to reach a decision in 30 
days, except in this one case? 

Mr. Avery. There may be other cases but— 

Mr. Héserr. If you remember say, and if you don’t, say you 
don’t. It is all right. 

Mr. Avery. I can’t remember the details of these hundreds of 
cases. 

Mr. Hénerr. I know that. But using the words, direction of 
“30 days’? now—I am not bantering or badgering. If you don’t 
remember, merely say you don’t remember. 

Mr. Avery. | don’t remember. 

Mr. Hféperr. You don’t remember. That is all right. If you 
don’t remember, it is all right. The records in your office would 
show whether you did it nor not. 

Mr. Avery. We tried to get the work out and expedite it the best 
we can. 

Mr. Héperr. | am not going to argue. You answered you don’t 
remember. And if it was different than what you remembered, the 
records would reflect it: 2 and 2 makes 4 
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Now in connection with not recognizing the Secretary referred to, 
in the comment that it was an unusual procedure, as indicated by 
Mr. Austin’s statement to you, you do not deny that you did say what 
you are recorded as having said, is that correct? 

Mr. Avery. Would you repeat that, please? 

Mr. Héperr. In connection with the reply which you made to 
Mr. Austin, who indicated that this was an unusual procedure, re- 
ceiving acommunication from the Secretary, and to which you repliec 1— 
what was the quote? I have forgotten. 

Mr. Courtney. “It is very seldom.” 

Mr. Héserr. “It is very seldom.” 
make that statement as reflected? 

Mr. Avery. No; I do not deny it. 

Mr. Héperr. Do you not deny it? 

Mr. Avery. It 

Mr. Héserr. But you questioned to whom he was referring, to 
what Secretary he was referring? 

Mr. Avery. That is right. It may have been a forwarding mem- 
orandum that came through some Secretary. 

Mr. Héserr. That is right. 

Mr. Avery. And this may have resulted. 

Mr. Héperr. However, if the records would indicate or show that 
the document in question to which Mr. Austin was referring was a 
document of direction from the Secretary of the Army or his assistant, 
and then you said “It is seldom’’, you would then accept that you were 
referring to that Secretary as reflected in the document, would you 
not? 

Mr. Avery. As forwarding the document, sir? 

Mr. Héperr. Whatever he was referring to—the identity of the 
Secretary seems to confuse you a bit. 

Mr. Avery. Thatisit. It may have come through what you might 
say the Secretary’s office itself or one of the Assistant Secretaries. 
When they say ‘“Secretary’—— 

Mr. Héserr. All right. But the procedure that he was referring 
to he said was seldom done, and you said ‘It is seldom done’, That 
would be correct. 

Mr. Avery. That is right, it is seldom done. 

Mr. Héperr. It was seldom done? 

Mr. Avery. Right. 

Mr. Hésperr. Allright. Mr. Hess? 

Mr. Hess. No questions. 

Mr. Héperr. Mr. Hardy. 

Mr. Harpy. Mr. Avery, when did you first have reason to expect 
this ppnsoentees would call you for testimony? 

Mr. Avery. Well, first, the two gentlemen came over from the other 
committee to ia me some questions. 

Mr. Harpy. That was from the Harris committee? 

Mr Avery. Yes. 

Mr. Harpy. How much time did they spend with you? 

Mr. Avery. I might say a half hour, something like that. 

Mr. Harpy. Well, that was before, of course—did they tell you 
they would likely call you for testimony? 

Mr. Avery. They didn’t definitely state that, no. They were 
trying to find out some details about this case. 
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Mr. Harpy. With whom did you discuss their visit to you? That 
ought to be relatively easy to answer. Can’t you answer that one, Mr. 
Avery? 

Mr. Avery. I am just trying to think. 

Mr. Harpy. How ‘oat ago was it they visited you? 

Mr. Avery. Well, let’s see, it is about 2 weeks ago. 

Mr. Harpy. W ell, your memory is that long, I would take it, and 
since this is a pretty important thing certainly you ought not ‘have 
any trouble with remembering the individuals that you have discussed 
the congressional interest in this case with since that time. 

Mr. Avery. Well, we have not talked too much about it because 
I didn’t want to stir up the Board. 

Mr. Harpy. I can understand that. 

Mr. Avery. They were asking me some questions. 

Mr. Harpy. With whom did you talk about it? Who did you 
talk to? 

Mr. Avery. I believe I told Colonel Bard. 

Mr. Harpy. Did you or didn’t you? Can’t we have these answers 
without equivocation? 

Mr. Avery. [ am not equivocating in anything. When I can re- 
member I will definitely state it. 

Mr. Harpy. But you can’t remember, for 2 weeks. 

Mr. Avery. But I can’t remember definitely. We were talking 
about so many of these things. They came over and so on. We 
were advised not to talk about it, you know, and publicize it. 

Mr. Harpy. Who advised you? 

Mr. Avery. We were told by the IG. 

Mr. Harpy. Specifically the IG told you not to talk about the case? 

Mr. Avery. Not to discuss it; yes. 

Mr. Harpy. Did the 1G tell you not to discuss it with the Congress? 

Mr. Avery. Oh, no. 

Mr. Harpy. Did they tell you to be careful of what you said to this 
committee? 

Mr. Avery. Oh, definitely not. 

Mr. Harpy. Well, now, who else did you talk to about it? 

Mr. Avery. Well, I asked—in other words, when—Colonel Bard, 
for instance. Now he was called to the IG, and we were not told not 
to discuss it. I haven’t even discussed the details of this with Colonel 
Bard since we went, because I presume they wanted us not to have, 
shall we say, directed answers. 

Mr. Harpy. Did you and Colonel Bard discuss how you might 
handle inquiries from this committee? 

Mr. Avery. No, indeed. 

Mr. Harpy. Have you had any discussions with anybody from the 
Secretary’s office concerning your testimony before this committee? 

Mr. Avery. No, sir. 

Mr. Harpy. Have you had any discussions with anybody from the 
Office of the Chief of Staff about your testimony? 

Mr. Avery. No, sir. 

Mr. Harpy. Or anybody from the Judge Advocate General’s 
Office? 

Mr. Avery. No, sir. 

Mr. Harpy. Have you had any discussion about your testimony 
before this committee with any attorney within the Board, or attached 
to the Board? 
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Mr. Avery. No. 

Mr. Harpy. With any of the Board members? 

Mr. Avery. No. 

Mr. Harpy. Has there been any contact with anybody attached to 
the White House by you since this matter came to public notice? 

Mr. Avery. No, indeed. 

Mr. Harpy. Now, I want to ask you about this matter of expedit- 
ing that was discussed a moment ago. I am not sure that your answer 
to Mr. Courtney’s question—it left me under the impression that you 
had received communications of one kind or another from people 
urging that you expedite various cases, and this one in particular? 

Mr. Avery. We have received numerous communications from 
Congressmen and Senators whose constituents have cases pending, 
who are, we will say, in serious financial troubles. They would like 
to have it expedited so that the matter can be taken care of and their 
constituents can be helped. 

We refer those communications ordinarily to the recorder’s office 
and he will tell the telephoner about the status of the case, and then 
will contact—if there is any inference, we will say, of bankruptcy 
impending or something like that, he will contact the attorneys to 
see what the schedule—he will see what can be done in relation to the 
schedule. 

Mr. Harpy. That is your normal procedure? 

Mr. Avery. Yes. And then if the case can be set in there, it will 
be done. 

Mr. Harpy. Well, now, that has to do with inquiries particularly 
from Congress? 

Mr. Avery. Congress and the Senate. And if a communication 
comes through from the attorney for some appellant who is very 
financially in trouble, we try to communicate with the attorneys for 
the Government and see if it can be organized so that it can be ex- 
pedited. 

Mr. Harpy. That is your normal procedure. 

Now do you normally receive of course, I know vou receive a 
lot of inquiries from Congress? 

Mr. Avery. Right. 

Mr. Harpy. Do you normally receive many inquiries from the 
White House? 

Mr. Avery. No. 

Mr. Harpy. How many specific cases can you recall that you had 
White House interest expressed prior to this one? 

Mr. Avery. I can’t remember specifically because as I said, if it 
were an ordinary—like, say, a telephone call or something like that 
in relation to it, it would be referred to the recorder’s office, in an 
attempt to cooperate. 

Mr. Harpy. A communication from the White House would be? 

Mr. Avery. For a setting; yes. 

Mr. Harpy. The setting ‘of a hes wing, you mean? 

Mr. Avery. Yes, to set it up so that it could be—I personally can’t 
remember of any specific cases. 

Mr. Harpy. Can the recorder’s office normally take care of that 
without its being referred to the Board? 
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Mr. Avery. Normally, they can. 

Mr. Harpy. Now in this particular case, the recorder was not 
able to handle it, so there was a direct communication to you? 

Mr. Avery. He may have referred it to me because it came from 
the White House. I don’t know the reason. 

Mr. Harpy. Now, as a matter of fact, didn’t this one come to your 
attention before it went through the recorder? Isn’t it a fact that 
you had a direct communication on this one? 

Mr. Avery. This was a reference case and it may have been—it 
may have come directly to me. I do not remember the route on 
this. 

Mr. Harpy. Your memorandum of July 26 says that— 

A White House memo has been received based on another letter urging expedition 
of a determination of this matter. 

Well, now, that showed there had been a previous—— 

Mr. Avery. No. I think that refers to the letter from the ap- 
pellant or his attorney or somebody that was addressed to there, 
which was forwarded on to the Department of the Army. I think 
there was a step before it got to us and then a reference. 

Mr. Harpy. Let me ask you another question. You referred here 
to a White House memorandum. This is on July 26, 1956. That 
White House memorandum, I believe, transmitted a letter from 
Raylaine to Mr. Adams; is that right? 

Mr. Avery. That is what I think they mean by this “another 
letter,”’ which was the basis of the transmittal. 

Mr. Harpy. Well, you are familiar with the content of that letter 


-to Mr. Adams? 


Mr. Avery. Nc; 1 am not. 

Mr. Harpy. Well, I believe you testified earlier that you were 
shown that letter in your discussion with the Inspector General? 

Mr. Avery. That is the one that I think I was shown then, yes. 

Mr. Harpy. Were you impressed by the fact that the specific sug- 
gestion was made that with the help of Mr. Adams why you probably 
would be able to get favorable action? Where is the letter? Isn't 
that what it says? 

Mr. Hérerr. It is not in the record. 

Mir. Harpy. It is not in the record. Then, I will skip that. 

Now in the file of the Board there was a copy of a letter addressed 
to Mr. Adams, from the Raylaine Corp., which was the subject of 
your memorandum of July 26. Is it the normal practice of the Board 
to make copies of these letters that are sent over for preparation of 
replies or for information leading to a reply? 

Mr. Avery. I don’t—I wouldn’t say that it was; no. 

Mr. Harpy. Well, if you prepare a memorandum to go back in 
answer to a letter, in answer to an attachment, your file would be 
incomplete if you didn’t have the original letter which it was answer- 
ing; wouldn’t it? 

Mr. Avery. It would have a copy. 

Mr. Héserr. The committee will recess until 2 o’clock. Mr. Avery, 
you be back at that time. There is a quorum call. 

(Whereupon, at 12:04 p. m., the subcommittee recessed to recon- 
vene at 2 p. m. of the same day.) 
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AFTERNOON SESSION 


Mr. Hépert. The committee is in order. 

Mr. Courtney. The witness is on the way in. We have to have a 
quorum, Frank, because the witness was sworn before a full sub- 
committee. We have to have six, you see. 

Mr. Hépert. Be seated, Mr. Avery. 

Mr. Courtnry. Mr. Avery, take the seat, please. 

Mr. Chairman, may the record show the presence of a quorum, 
whose names are noted for the record. 

Mr. Hfépert. When we recessed or suspended at noon, Mr. Avery, 
Mr. Hardy was asking you questions. So Mr. Hardy will continue. 

Mr. Harpy. Thank you, Mr. Chairman. I don’t recall just what 
thought I was trying to develop at the time we adjourned, but I have 
a question or two which may not relate to the line of questioning I was 
pursuing then. 

Mr. Avery, there has been discussion of this memorandum, with Mr. 
Austin, attached to a so-called buck sheet, or which—well, I think it is 
safe to say that Mr. Austin testified he did attach it to a buck sheet, 
and I believe you indicated that that would be the normal procedure 
for such a memorandum, to be attached to a buck sheet? 

Mr. Avery. I think if a member had a comment, that that would 
be what he would do, yes. 

Mr. Harpy. Well, at what stage in the circulation of that particular 
buck sheet did it come to your attention? 

Mr. Avery. Well, if it had started around, it would probably come 
back after it had been completed. In other words, it would go to the 
members. 

Mr. Harpy. Well, at that particular time, if my memory serves me 
correctly, Mr. Austin was Chairman, was he not? 

Mr. Avery. Well, he would be president. 

Mr. Harpy. Well, he would have been president. 

Mr. Avery. Let’s see—— 

Mr. Harpy. I believe that there have been some indications 

Mr. Avery. Pardon me. He would be chairman of the Air Force 
panel, that is true. What was that year? 

Mr. Harpy. It was 1957. 

Mr. Avery. 1957. 

Mr. Harpy. April of 1957. 

Mr. Avery. April of 1957. He would have become president in 
July of 1957. 

Mr. Harpy. He wasn’t president very long, then, before he retired? 

Mr. Avery. No. 

Mr. Harpy. Well, in any event, the point that I am trying to under- 
stand now is what was the status of this buck sheet at the time that 
it was received by you? I got the impression at least from Mr. Austin 
that normally the members read the comments attached to these 
buck sheets when they received the buck sheet, with attachments to it? 

Mr. Avery. Yes, it would go through the list and anything that 
would have been written on there the next people who received it 
would see, in the routine 

Mr. Harpy. Well, the thing that I wanted to try—leading up to 
this question. 


Mr. Avery. Yes. 
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Mr. Harpy. I wanted to be sure I was on the right track. But I 
wanted to make sure as to how many statements or comments or 
anything else were attached to that buck sheet when it arrived at your 
attention. 

Mr. Avery. Well, that I wouldn’t know, without seeing the sheet, 
after this period of time. 

Mr. Harpy. Well, would you be surprised—first of all, where is 
that sheet supposed to be? 

Mr. Avery. Now? 

Mr. Harpy. Yes, sir. 

Mr. Avery. Well, it might be with the file. 

Mr. Harpy. Where should it be, Mr. Avery? It is not a question 
of ‘might,’ but where ought it to be? 

Mr. Avery. Well, normally it would probably be with the file. 

Mr. Harpy. Could you leave out that word “probably,” please, 
sir? 

Mr. Avery. I can’t, because I don’t know. 

Mr. Harpy. Normally, it would necessarily be with the file. Where 
would it normally be? 

Mr. Avery. It normally would be with the file. 

Mr. Harpy. That is what I wanted. 

Mr. Avery. I would think. 

Mr. Harpy. If it is where it normally should be, it would be with 
the file; is that right? 

Mr. Avery. That is what I would think. 

Mr. Harpy. Could you explain its absence from the file? 

Mr. Avery. No. I don’t know where it is. 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Hépert. Then you can’t explain its absence? 

Mr. Avery. No. 

Mr. Harpy. You have no knowledge of its having been removed 
from the file? 

Mr. Avery. No. 

Mr. Hésertr. Mr. Bates. 

Mr. Bates. Mr. Avery, you don’t know—it might be in the files 
as far as you know? 

Mr. Avery. As far as I know it might be there. 

Mr. Bares. Now, Mr. Avery, do you believe in the right of petition, 
that a citizen has a right to petition the Government, that it has under 
the Constitution? You believe in that right? 

Mr. Avery. In what sense do you mean? 

Mr. Bares. Well, in the constitutional sense that the citizen has 
the right of petition. 

Mr. Avery. Yes. 

Mr. Héperr. That is a simple question. Answer Mr. Bates, 
please. 

Mr. Bares. That is part of the Constitution. 

Mr. Avery. Yes. 

Mr. Bares. Yes. In other words, if a constituent wrote to a 
Member of Congress exercising his right of petition, do you think it 
proper that the Congressman in turn contact a Government agency 
to try to secure information? Do you think that is proper? 

Mr. Avery. I think it is all right to try to find out about a question, 
yes. 
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Mr. Barszs. Now, there was a letter circulating down before your 
group, Mr. Avery, which I want to read to you, and I want to get vour 
judgment on whether or not you think that particular letter is proper. 

The letter reads this way: 

It is my understanding that Raylaine Worsteds, Inc., has a claim pending at 
the present time. I enclose herewith a copy of a letter sent to the company by 
Mr. Joseph Campbell, Comptroller General of the United States, under date of 
March 2, 1957. Would you be so kind as to advise me of the status of the claim 
at the present time and keep me fully informed of all action taken on it? I 
thank you for your interest in this matter. 

Sincerely. 

Now, do you think that is a proper letter for a Congressman to 
write? 

Mr. Avery. I think he is asking for the status of the case. | 
don’t see anything wrong with that. 

Mr. Bates. Now, when Mr. Austin made a statement, which was 
on that exhibit No. 1, he referred to some Congressman. The letter 
which I just read was, as far as this committee is concerned—and as 
far as I am concerned—was the letter to which he undoubtedly had 
reference. He had not read that letter, he said. 

Now, you wouldn’t think that that particular letter, Mr. Avery, 
in any way tried to exert influence or any pressure? 

Mr. Avery. In the determination of the case, definitely not. 

Mr. Bares. It was a fair question? 

Mr. Avery. Yes, sir. 

Mr. Bates. As a matter of fact, a Congressman should do that 
much for a constituent, under the Constitution, the right of petition; 
isn’t that right? 

Mr. Avery. I think it is all right. 

Mr. Bares. Now, Mr. Austin characterized that as highly unethical. 

Now on yesterday he said, ‘Well, it may have been very poor 
judgment. If so, my associates to whom it was sent would merely 
say, ‘Oh, well, that is Ross blowing off again.’ ”’ 

Was he the kind of a a that was apt to do that from time to time? 

Mr. Avery. Well, if he thought something he didn’t hesitate to 
say it. I will say ae for him. 

Mr. Bares. So you don’t think that letter was improper? 

Mr. Avery. No, I don’t think so. 

Mr. Bates. Now, there was one other charge that had to do with 
Governor Adams in that same memorandum. Do you think there 
was anything in what Governor Adams did that would be improper? 

Mr. Avery. In this other letter that we were talking about? 

Mr. Bates. In the memorandum he sent asking for a suggested 
reply. 

Mr. Avery. | think it is in that same category—a request for 
information as to the status. 

Mr. Bates. You didn’t believe it in any way exerted any pressure 
or influence? 

Mr. Avery. Influence on the determination? Definitely not. 

Mr. Bares. All that he was actually doing was looking for an 
answer so that he could reply to the individual that wrote to him. 

Mr. Avery. That is what I would say. 

Mr. Bates. So you don’t agree with the way Mr. Austin charac- 
terized this, as pressure or highly unethical or any such words as he 
used describing what transpired? 
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Mr. Avpry. I don’t see any pressure on the determination of the 
issues. It was a question of how is the status of it, how does it stand, 
or something like that. 

Mr. Barres. Then- 

Mr. Avery. That we answer constantly. 

Mr. Bares. To summarize the thing, you did not feel when you 
were about to consider this case that what the Congressman had 
written or what Governor Adams had done was highly unethical or 
improper? 

Mr. Avery. No, I did not. As a matter of fact 

Mr. Courtney. Mr. Chairman 

Mr. Hépertr. Wait a minute. 

(Mr. Courtney aside.) 

Mr. Bates. Mr. Chairman? 

Mr. Héserr. I was going to let you finish, Mr. Bates. But the 
point was made, and which I take cognizance of now and on which 
I was going to comment after you finished, that your questions have 
been conclusions on the part of the witness which I have allowed 
members of the committee to go beyond the so-called rules of evidence, 
because we are trying to develop all the facts. But I was just waiting 
until you did finish, that the record would reflect that your last several 
questions have been questions of conclusion on the part of the wit- 
nesses, of which he has not testified he had any knowledge of. | 
mean I am not 

Mr. Barns. Well 

Mr. Héserr. You will recall that Mr. Cunningham raised the 
question the other day with Mr. Courtney during our conference. 
Mr. Courtney objected—I mean Mr. Cunningham ‘objec ‘ted to those 
conclusions during our-—— 

Mr. Cunninauam. I suggested they were conclusions. 

Mr. Hésert. You suggested they were conclusions. 

Mr. Cunninauam. Mr. Bates is now inquiring about a memoran- 
dum which in itself is a conclusion, which is a little different situation. 

Mr. Héperrt. No, the situation is still eliciting from the witness an 
opinion. 

Mr. Cunninacuam. Well, the memorandum itself 

Mr. Héperr. I am not going to quarrel with you. 

Mr. Cunnineuam. No, | am just raising this point, Mr. Chairman, 
that since Mr. Bates is inquiring about the contents of a memorandum 
that on its face shows that is a conclusion of the man who wrote the 
memorandum, | believe it is a permissible question in this case, 

Mr. H&serr. It is a permissible question for the man 

Mr. Batrs. What I am trying to— 

Mr. Hénerr. I am going to let you answer it. It is a permissible 
question for the man who wrote the memorandum to give his con- 
clusions, but it is not a permissible question for a third party who 
did not write the memorandum to say what was in the man’s mind 
who did write the memorandum. 

Mr. Batzrs. No, I am not asking that, Mr. Chairman. I am merely 
asking this. 

At the time all of this transpired, apparently from what Mr. Austin 
said yesterday, this general matter had been discussed. 

Mr. Hépert. That is right. 


28794—58——_9 








114 RAYLAINE WORSTEDS, INC. 


Mr. Bates. And he indicated it had been discussed with seven 
people. He couldn’t specify any particular one. 

Mr. Courtney. Mr. Chairman, may I respectfully suggest that if 
we are going to get into a discussion of such a matter, that I believe the 
witness might retire and the committee make whatever decision is 
implicit in what is going on now? 

Mr. Héserr. We are not going—I make the ruling —— 

Mr. Bates. I want you to understand my point. 

Mr. Courtney. I would like to advise the committee on this point 
now. I have the duty to do it. I would like the witness to retire 
while I am doing it. 

Mr. Héserr. All right. 

Mr. Courtney. Take him out, Dollie, into the back room. 

Mr. Kuun. Take him out in the hall. 

Mr. Courtney. Take him out in the back room, Dollie, right 
through the back room, and stay there. 

Now, I want to advise the committee on this point, and it is a matter 
of evidence. You are sworn to accept the judicial rules of evidence. 

Mr. Héserv. As far as possible. 

Mr. Courtney. As far as possible. 

I suggested to the chairman that your questions assumed a state of 
facts which were not shown in the evidence. 

Now you have asked this witness to assume acts and conduct of 
Governor Adams as concluded upon by another witness, whose testi- 
mony he has not heard. 

Mr. Bares. That is not really what I am trying to do, John. 

Mr. Courtney. If you read the question, you will find exactly 
that is what you asked. 

Mr. Baress. I am trying to elicit from him if that is what he per- 
sonally gathered from this memorandum that came. 

Mr. Courtney. Well—— 

Mr. Bartss. Before them. I don’t—— 

Mr. Courtney. You did not, however———the thing I caution you 
about—if I may most respectfully suggest it to you. 

Mr. Bates. Yes. 

Mr. Courtney. This ultimately will be a public record. 

Mr. Bates. That is right. 

Mr. Courtney. That question will stand, and it has in it im- 
plicitly an assumption of facts with which I don’t think you would 
want to be associated. 

Mr. Bates. Assumption of what facts? 

Mr. Courtney. With reference to the conduct of Governor Adams. 

Now, so far there has been no testimony on the conduct of Governor 
Adams. There has only been testimony of this witness, Austin, who 
is not here present and whose testimony is unknown to this witness. 

Mr. Bares. On yesterday, John—— 

Mr. Courtney. That he made certain assumptions from certain 
documents that came to him. 

Mr. Bares. That is right. I want to find out 

Mr. Courtney. If you want to live with it, it is all right with me. 

Mr. Cunnincuam. There is one bit of written evidence that has 
been made known to this witness, and he had it before him, and that 
is @ memorandum, and that is a conclusion. 

Mr. Harpy. Memorandum is all right. 
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Mr. Bares. I am trying 

Mr. Courtney. If you are talking about the memo you are in one 
situation, and if you want to know the conduct of Governor Adams 
as testified to by somebody else you are in another proposition. I 
am merely trying to advise you. You may do what you please. 

Mr. Bates. What I am trying to find out is if he drew the same 
conclusions from this memo, that there was improper influence. Is 
that right or wrong? 

Mr. Harpy. He testified he didn’t even remember the memoran- 
dum. 

Mr. Bates. No. He says he couldn’t remember when, but he 
had seen it. It was vague. 

Mr. CunninGHAM. Before we call him back, may I raise another 
point I would like to have cleared up? 

Mr. Courtney. Yes. 

Mr. CunninGHAM. Aren’t we dealing with an expert on that 
question? 

Mr. Courtney. Well, may I say this—— 

Mr. CunnincHam. Who could be qualified to answer it? 

Mr. Courtney. Mr. Cunningham, I have no objection to any 
questions the committee wants to ask. 

Mr. CunnincHam. I understand, John. But we want to stay 
within the rules of evidence. 

Mr. Courtney. I am not attempting to impose my judgment. I 
make the suggestion to you that if you desire to follow as closely as 
possible the judicial rules of evidence, you must confine yourself to 
evidence on the record and not assumptions on a state of facts which 
are not in the record. 

Mr. Bates. John, on that point—— 

Mr. Courtney. If you want to get into the question of conclusion 
you also will be bound by the answers. 

Mr. Cunnrneuam. I want to know what to ask when my turn 
comes. 

Mr. Courtney. You can do anything you please. But 

Mr. CUNNINGHAM. I| want your opinion. 

Mr. Bares. I am trying to make the statement and I would like 
to know where I am wrong, so we can change it if necessary. We 
have exhibit 1 in the record. That is the memo. 

Mr. Courtney. Yes. 

Mr. Bares. Aren’t we free to discuss that? 

Mr. Courtney. Everything in it. 

Mr. Bares. All right. On “yesterday in the record we referred to 
Governor Adams and what this gentleman, Mr. Austin, said about 
him. That is in yesterday’s rec ord. So it is in the record. 

Now, I would like to know, since those two things are in the record, 
why aren’t we free to discuss them? 

Mr. Courtney. But you are asking this man to conclude on evi- 
dence which is in the record. You are asking for his conclusions. 

Mr. Bares. I am asking for his opinion, as we asked Mr. Austin 
yesterday, whether or not he thought it was improper. 

Mr. Courtney. Let me suggest to you: If you confine your ques- 
tions to what conclusions this witness drew from Mr. Austin’s memo- 
randum 
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Mr. Bares. That is right. 

Mr. Courtney. You are in one State. 

Mr. Bares. Yes, sir. 

Mr. Courtney. You are in one State. You are within the judicial 
rules of evidence. 

Mr. Bares. That is all I am trying to do. 

Mr. Courrney. But if I may suggest this—and I think the record 
will bear me out, and that is the reason I raised the question. 

Mr. Bares. All right. 

Mr. Courtney. When vou ask this witness to conclude and to 
include within his answer evidence which was elicited yesterday from 
another witness as to what he had determined 

Mr. Bates. Who is he? 

Mr. Courtney. He, Austin. 

Mr. Barrs. The other witness, yes. 

Mr. Hféperr. Austin. 

Mr. Courtney. And what the conduct of Governor Adams—and 
that was in your question, what the conduct of Governor Adams has 
been—-I say to you there is no evidence of what Governor Adams’ 
conduct had been at all. 

Mr. Bares. Oh, indeed, yes, there is, in the memorandum that 
says it highly unethical. 

Mr. Courtney. Wait a minute, please. Let me finish. The only 
evidence you have thus far on this record is that there was a letter 
from Governor Adams which contained something that this witness 
Austin did not identify. 

Mr. Hess. You mean Avery. 

Mr. Courtney. Avery. 

Mr. Bares. I don’t agree with that. 

Mr. Courtney. Well, it is your responsibility and not mine. 
Austin at no time said—described the contents of the letter of Gov- 
ernor Adams. That would have been the conduct of Governor Adams 
which he said was unethical. 

Mir. Héserr. That was the missing letter. 

Mr. Courtnry. Now that letter has not been identified. 

Mr. Bares. But nevertheless, John 

Mr. Courtney. If you want to do that, that is your responsibility. 

Mr. Héserr. Wait a minute. Let Mr. Bates answer. 

Mr. Bares. I led off from what was in the record yesterday 

Mr. Courrney. I don’t think 

Mr. Barres. In the record vesterday is a memorandum—Mr. 
Cunningham had read it: 

Because of the intervention from Mr. Adams from the White House and some 
Congressman, I understand that sentiment is growing to grant him another 
hearing. Although I deeply resent the intrusion, which I think is highly unethical, 
I am willing to go along. 

Now that is exhibit 1 and it is in the record. This witness has 
testified reading it. Today certainly he has read it. And he indicated 
that he had read it before. He didn’t remember when. And I am 
merely trying to find out at the time that he did read it, which he 
has admitted, did he feel at that time that this was a question of 
improper influence. That is all I am trying to find out. 

Mr. Héserr. He doesn’t know whether Adams had interfered. He 
only has the memorandum of the conclusion of Austin. 
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Mr. Hess. He can certainly ask the witness whether he agrees with 
the statement made by Austin in this memorandum. 

Mr. Bares. See, it had been discussed, Eddie. 

Mr. Hess. Why can’t he do that, John? 

Mr. Batxs. It had been discussed down there. 

Mr. CunnincHam. Now you are coming to the question that I 
wanted to ask, if I can ask, and I think it will clear up. I had intended, 
if it hasn’t already been asked, to ask this witness this one simple 
question: ‘Did you, yourself—do you know of anything that was 
done in this that would cause you to say that it was unethical’? 

Mr. Héserr. That is a different question. 

Mr. Courtney. That is a perfectly proper question, Bill. 

Mr. Héperr. It is different than the question Bill asked. 

Mr. CunnrINGHAM. I see what you are getting at, on Bill. 

Mr. Harpy. Let me see if I can clear it up. Now the point with 
respect to Bill’s question that seems to me to be a little difficult: 
I see no reason why you shouldn’t ask it if you want to. 

Mr. Hépert. I see no reason why he can’t. 

Mr. Harpy. The point is this: The Austin memorandum was 
written because of something he read in a letter which we don’t 
have. 

Mr. Courtnry. That is right. 

Mr. Harpy. Now, if you establish with this witness that he saw 
the same letter that Austin saw— 

Mr. Courtney. Yes. 

Mr. Harpy. And determined from him whether that letter which 
Austin complained of —because we haven’t seen it—was a proper basis 
for saying it was unethical in his opinion 

Mr. Héserr. That is the point. 

Mr. Harpy. [ think— 

Mr. Courtney. On top of that, you have nothing to link the letter 
which Austin said he saw with what 

Mr. CunNINGHAM. Let’s see exhibit 1, will you? 

Mr. Hess. Austin says it was the letter plus conversations which he 
had with these fellows. 

Mr. Harpy. There is that background, but 

Mr. Courtney. I don’t want to belabor the point, but—— 

Mr. CunNINGHAM. It doesn’t refer to any letter in this. 

Mr. Harpy. He testified that that was attached to a letter. 

Mr. Hféserr. Yes. 

Mr. Harpy. And a draft of reply to a letter. Now he has the 
draft of the reply to the letter, but he doesn’t have the letter. 

Mr. Cunnineuam. I understood— 

Mr. Bares. There is the transmittal thing missing. 

Mr. Héserr. No, the letter is missing. 

Mr. Harpy. The letter itself is missing. 

Mr. Bares. And the copy of the letter, that is right. 

Mr. Courtney. He testified—let me go back. Austin testified 
there was a letter from Raylaine. 

Mr. CunNINGHAM. Yes, but not from Adams. 

Mr. Courtney. Yes, to Adams. 

Mr. Cunninauam. To Adams, yes. 

Mr. Courtnry. Which was transmitted. 

Mr. CunnincHam. That is right, and vou have that letter. 
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Mr. Courtney. No, we don’t. 

Mr. Héserr. We don’t have it. 

Mr. Harpy. No. 

Mr. Courtney. That is my point. [Continuing:] As to which he 
said, ‘I can only identify the reply.”’ And he did not testify with 
respect to the letter which he says he saw. 

Now there is nothing in here—you can do anything you please, but 
there is nothing in here, I suggest to you, to identify that with which 
Austin charged Governor Adams with having done an improper act. 

Mr. Cunnincuam. That is the letter he claims he sent that he 
shouldn’t have sent. 

Mr. Courtney. If you want to ask a question and bring it in, that 
is your responsibility. 

Mr. Bates. Wait a minute. The memo we had the first day 
that was the one from Schulz. 

Mr. Cunnineuam. To Schulz. 

Mr. Courtney. That is right. 

Mr. Harpy. That was back in 1956. 

Mr. Héperrt. Yes. 

Mr. Bares. Yes. 

Mr. Harpy. Now we are talking of April 1957. 

Mr. Bates. That is right. 

Mr. CunnincHam. The referral was in 1954. 

Mr. Harpy. No. The one that that thing relates to—yes, that was 
the first one. 

Mr. Courtney. 1954. 

Mr. Harpy. That was the first we had. 

Mr. Courtney. But that isn’t the one about which Austin com- 
plained. 

Mr. Harpy. No. Austin complained about the letter written on 
March 26, 1957. 

Mr. Hépert. All right. 

Mr. Courtney. I just want to have you perfectly clear in your 
own mind. 

Mr. Hésert. You are perfectly in order, Mr. Courtney, and you 
have correctly advised the committee. 

Mr. Courtney. From then on, that is your responsibility. 

Mr. Héperr. You are discharged your responsibility. And I recog- 
nize what it is, but I am ruling that Mr. Bates may ask the question, 
but it is proper that the discussion be included here so we know exactly 
what we are trying to develop and how we are trying to develop it. 

Now we are not all lawyers and we are within the c onfines of judicial, 
or the rules of evidence as far as possible, and this comes under that 
ruling, ‘‘as far as possible.” 

Mr. Bates. Well—all right. 

Mr. Hess. Bring him in. 

Mr. Héserr, Bring him in, 

Mr. Barns. All I was doing is discussing that memorandum which 
he said he saw. 

Mr. Hftserr. He didn’t establish he did see it. 

Mr. Bares. He said he saw it. 

Mr. Héserr. The memorandum—the letter, he hasn’t established. 

Mr. Harpy. We haven’t established that he ever saw the letter. 
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Mr. Hféserr. That is it. Ask him if he ever saw the letter—a 
letter, I mean. 

Mr. Hess. And he will say he doesn’t remember. 

Mr. Bares. I will just ask him the general statement. 

Mr. Héperr. All right. 

Mr. Bares. Well, what I was trying to establish, Mr. Avery, be- 
fore we got into this legal problem, was whether or not when you read 
that memorandum from Mr. Austin, which you indicated you had 
read, although you couldn’t fix the time, as I recall? 

Mr. Avery. That is right. 

Mr. Bares. That exhibit 1—did you have any reason to believe 
at that time from discussions or from anything which you had seen 
that Governor Adams’ action or some Congressman’s action was 
highly unethical? 

Mr. Avery. I took it that it was not unethical to inquire about 
things like that. 

Mr. Héserr. I think, Avery has asked you: Did you see any letter? 

Mr. Hess. No. 

Mr. Hféserr. You didn’t ask him that. Or hear any discussion? 

Mr. Bares. Or hear any discussion. 

Mr. Hféperr. Hear any discussion, I think was it. And your 
reply, I think, was you had not seen or heard any discussion which 
you considered unethical; is that your reply? 

Mr. Avery. You mean from other people or in my 

Mr. Héserr. Yes, sir; from other people. 

Mr. Avery. No, I did not. 

Mr. Héserr. You did not what? 

Mr. Avery. I did not receive any evidence of influence for decision, 
or something like that, other than trying to get information. 

Mr. Héserr. Continue, Mr. Bates. 

Mr. Bares. In other words, as far as you were concerned, you 
didn’t believe anybody was trying to pressure you into doing any- 
thing, but were merely trying to secure the status of the case? 

Mr. Avery. Trying to expedite the case, as I understood these 
communications that we receive. 

Mr. Miuier. Would the gentleman repeat that? He speaks very 
lowly in that direction, and over here I didn’t get it. 

Mr. Kunn. Sam, read it back. 

Mr. Mituer. May I have—Mr. Chairman, may I have the answer 
again? I didn’t hear it over here. He looks at Mr. Bates and doesn’t 
speak too loudly, so I couldn’t follow it. 

Mr. Hépert. Would you repeat your answer? 

" air. Kuun. I suggest, Mr. Chairman, that the reporter read it 
ack. 

Mr. Héperr. [ think that would be much easier. Read back Mr. 
Avery’s last reply to Mr. Bates’ last question. 

(Reply was read.) 

Mr. Héserr. All right, Mr. Bates. 

Mr. Bares. Now, the letter from the Congressman that I read to 
you, Mr. Avery: Does that try to expedite the ease, the letter from 
the Congressman, the one that merely asked about the status of it? 

Mr. Avery. That would be for information. I don’t read any 
effort for expediting—direct expediting—in there. 
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Mr. Bares. Well, do you recall anything on any memorandum from 
Jovernor Adams or from the White House which asked vou to expedite 
the case? 

Mr. Avery. The one that I saw before was to me asking information 
about status. 

Mr. Bares. Then all the letters which you received down there, to 
the best of your recollection, merely asked for the stetus of the case, 
from governmental officials? 

Mr. Avery. I think so. 

Mr. Bates. Well, you don’t recall anything to the contrary? 

Mr. Avery. I don’t remember any exact text at this point, but to 
me they were inquiries regarding the status. 

Mr. Bates. But nothing exerting pressure, to the best of your 
recollection? 

Mr. Avery. Not pressure, no; not disposition pressure. 

Mr. Bates. They merely asked for the status of the case? Is that 
sorrect, Mr. Avery? 

Mr. Miter. Let’s let him answer. 

Mr. Bartss. I have been waiting for 10 minutes. 

Mr. Mituer. Then there must be a good reason for not hurrying 
his answers. 

Mr. Bates. You may not like this, but let’s hear his answer. 

Mr. Héserrt. All right, let him answer. 

Mr. Avery. The question of status and disposition—I can’t 
remember the exact text of that. 

Mr. Bates. Well, I am not asking for the exact text. 

Mr. Avery. The thing that we felt was that it was an inquiry 
regarding the status of the case. 

Mr. Bates. You thought they were perfectly routine, in your 
judgment? 

Mr. Avery. We had received them in routine, yes, and it was 
another case 

Mr. Bates. I have no further questions, Mr. Chairman. 

Mr. Héperr. Mr. Miller? 

Mr. Mitier. Now, I didn’t quite get some of your answers to Mr. 
Bates’ questions. Did you every see any letter or receive any com- 
munication in connection with this case in which you were requested 
to expedite it? 

Mr. Avery. Well, I don’t remember a direct text on that. By 
inference, because of the request for data on the case, it might be 
said that somebody was interested in the expediting of the case. 
Since I can’t remember the text of these materials, I can’t say that 
there was a direct statement of request. 

Mr. Miiier. Did you as the Chairman of this Army Board, when 
you received such a letter, put that conclusion on the letter, and so 

ryedite it? 

Mr. Avery. I evidently, by my memorandum, thought that the 
matter was one that had been on the list and that the parties were 
anxious to get it out and asked that it be expedited. 

Mr. Mier. Isn’t it a pretty safe assumption that in all of the 
cases pending before you, parties are anxious to get it out? 

Mr. Avery. I think they are. 

Mr. Mier. But because of this letter, then, and your assumption, 
you were willing to take this out of turn and have it decided ahead 
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Mr. Avery. Because of the time it had been there, attempt to get 
it out. 

Mr. Mier. I didn’t ask about the time it had been there. I 
want to find out what effect this letter had, that you told me that you 
felt because of the interest shown you expedited it, if that was the 
reason you did it, 

Mr. Avery. I think that helped in it. 

Mr. Mixer. I have no more questions. 

Mr. Hésertr. Mr. Cunningham. 

Mr. CunnineGuam. Mr. Chairman, I have just a very few questions. 

Mr. Avery, are you Chairman at this time of this Board? 

Mr. Avery. I am chairman of the Army panel, and starting as of 
July 1 why I step in as president of the Board for a year. 

Mr. Cu NNINGHAM. Does the Board or the panel have any rules 
governing conduct and what you do with requests such as correspond- 
ence from anyone in any branch of the Government? Do you have 
any established set of rules that you go by? 

Mr. Avery. We have a form of rules, yes. 

Mr. CunninGHAM. Now, you consider that what was done in this 
case was in violation of any rule of the board or the panel? 

Mr. Avery. No. 

Mr. CunnincHam. Now if you had knowledge, either written or 
oral, or any evidence of any kind of improper conduct, what rule 
would govern that? What would you as a member of the Board or 
chairman of the panel be supposed to do with it? 

Mr. Avery. Well, I think it would be reported to the Judge Ad- 
vocate General. 

Mr. CunntNGHAM. Is that the place it should be reported? 

Mr. Avery. That is where we would start. 

Mr. Cunnineuam. And would you then hold up any action on the 
pending matter until you had a ruling? 

Mr. Avery. We certainly would. 

Mr. Cunnincuam. Do you know of anything having been reported 
to the Judge Advocate General in this case? 

Mr. Avery. No. 

Mr. Cunninauam. Do you know of anything that was done by 
anyone, either written or verbal, that in your opinion would be cause 
for reporting it to The Judge Advocate General? 

Mr. Avery. No. 

Mr. CunninGHam. Do you know of anything that was done or said 
or requested by anyone, either in Congress or the executive branch 
of the Government, in this particular case that you would consider 
unethical? 

Mr. Avery. No. 

Mr. CunninGHam. Do you know of anything done that you would 
consider unfair or prejudicial to the case itself? 

Mr. Avery. As to the merits of the case; no. 

Mr. Cunninecuam. Do you have any rule in regard to requests 
from Members of Congress in regard to priority? 

Mr. Avery. No. 

Mr. Cunnineuam. Is their correspondence given any preference 
over any Other requests for information? 

Mr. Avery. No. It is referred—if it regards setting the case, it 
is referred, as I said before, to the recorder’s office, to attempt to 











122 RAYLAINE WORSTEDS, INC. 


balance it with the trial attorneys and the other attorneys and the 
hearing calendar, if it is an emergency case of some kind, and if it is 
possible why we will attempt to cooperate. 

If it is not, it will have to wait a time. 

Mr. Cunnineuam. I have been advised—I don’t know whether this 
is true or not, but there were certain departments in the Government 
who have a practice or ruling that within a limited space of time, a 
day or two, a letter from a Congressman is supposed to be answered. 

o you know of any such rule? 

Mr. Avery. We have no practice like that. 

Mr. Cunnineuam. In other words, a letter from a Congressman 
would not take precedence over a letter from some corporation or 
company out home; is that right? 

Mr. Avery. In regard to this—— 

Mr. Cunnineuam. What did I say wrong? 

Mr. Hépert. You didn’t. 

Mr. Avery. Because of this research policy, it would have to take 
whatever time was required to reply. 

Mr. Cunnineuam. Do you consider that the time that had elapsed 
insofar as this matter was before the panel or the Board that you are 
connected with, between the time the Board first received it, or the 
panel, to the time of the final decision, was unreasonable? 

Mr. Avery. Well, it was very extended, due to the number of 
motions that were filed and the elapsed time for hearings on those, 
and the decisions on those. 

Mr. Cunnineuam. Thank you. I have to leave. Will you excuse 
me? 

Mr. Harpy. Stay here until we finish with this witness. 

(Mr. Cunningham aside.) 

Mr. Harpy. It won’t be but a few more minutes. 

Mr. Batrs. We won’t have a quorum. 

Mr. CunninGHAM. Suppose the bill comes up and I won’t be there. 

Mr. Hess. I have no questions. 

Mr. Harpy. I have one question. 

Mr. CunnincHam. Go ahead. I don’t need to hear you. 

Mr. Hess. But we have to have a quorum here. 

Mr. Harpy. I wanted to develop just one point in connection with 
Mr. Avery’s testimony this morning. 

Now, it ties in with the question Mr. Bates asked you earlier. But 
we were discussing this morning this memorandum which you identi- 
fied and it had the word written in longhand, ‘“‘important’’ on it. 
And that was dated July 26, 1956. 

Now, the set of documents that are involved with this memorandum 
contains first of all a letter addressed to the Honorable Sherman 
Adams. It starts out, ‘‘Dear Sherm,” and it is, ‘‘Allen’’—‘‘Allen S. 
Grew.” And it contains this one paragraph, this one-sentence para- 
graph, that I wanted to read. 

We are certain that your interest on our behalf will result in an early favorable 
decision. 

Now the first question that I wanted to ask in connection with it: 
Do you understand that to be only a matter of trying to expedite or 
to inquire into the status of a case? That, bear in mind, is a letter 
from Raylaine to Governor Adams. Is it asking him for any more 
than an inquiry? 


: 
' 





| the 
it is 


- this 
ment 
ne, a 
ered. 


man. 
nh or 


take 


psed 
1 are 
> the 


r of 
hose, 


cCuse 


here. 


with 


But 
enti- 
n it. 


dum 
‘man 
en S. 
para- 


rable 


th it: 
te or 
etter 
more 


Poe T PTET 


RAYLAINE WORSTEDS, INC, 123 


Mr. Avery. Well, it may infer more than an inquiry, but what is 
the next transmittal? 

Mr. Harpy. The next I wanted to read is what came to you. 

Mr. Avury. Yes. 

Mr. Harpy. The next is a transmittal, signed “Dale J. Critten- 
berger,” for Col. Robert L. Schulz. It is addressed to Colonel 
Surles. The memorandum reads—and this is dated July 25, 1956. 
The memorandum reads: 

Referred to the Department of Army for draft reply for Governor Adams’ use 
in responding to Mr. Grew’s letter of July 19, 1956. I am including the entire 
file for your use. Would you please return all papers to this office, with the 
completed draft? 

Now, that is the transmittal letter, which according to other docu- 
ments was presented to the Board from the Chief of Staff’s office. 
Colonel Surles, I believe, represents the Chief of Staff office; does he 
not? 

Mr. Avery. I think so. I am not personally acquainted with him. 

Mr. Harpy. In any event, these are the documents that were re- 
ceived by your Board? 

Mr. Avery. Yes. 

Mr. Harpy. For its consideration. And I wanted to ask you 
now—following Mr. Bates’ line of questioning—whether you consider 
there is any more than just a merely routine question as to status or 
urging for expedition? 

Mr. Avery. Well, what he wanted to know was evidently, ‘‘What 
is about this case?”’ 

But there is no inference there that Mr. Adams sent that on for 
action of any kind. 

Mr. Harpy. No. He sent it on for a reply for him to sign. 

Mr. Avery. Information. Right. 

‘Mr. Harpy. But that sentence is in there, which requests the inter- 
cession, which apparently is a little more than expedition, is it not? 

Mr. Avery. Well—— 

Mr. Harpy. It says, ‘‘Early favorable action.” 

Mr. Avery. Favorable to hearing, to have a hearing. 

Mr. Harpy. That is right. 

Mr. Avery. And incidentally, when that case was decided it was 
decided against him. 

Mr. Harpy. I am not talking about that. This is for a hearing. 

Mr. Avery. For what? 

Mr. Harpy. This was a request for a hearing, was it not? 

Mr. Avery. Yes, to have that matter heard. 

Mr. Harpy. Reopened. 

Mr. Avery. Right. 

Mr. Harpy. Now, the next document—and I think it is important 
that we get this in sequence—is your memorandum, dated July 26, 
1956, which you testified to this morning, and you said you probably 
put the word “important” on it, and you have in that statement— 
you say in that memorandum, and I am quoting, “‘a decision must be 
issued before 30 days at the latest,” and you underscored “must be 
issued.”’ And you start off by saying— 

a White House memorandum has been received based on another letter urging 
expedition of the determination of this matter. 
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Now, the question this morning was why did you stipulate 30 days? 

Mr. Avery. Because that was a pending matter and had been 
pending quite a while and we thought the 30 days would be sufficient 
to take care of it. 

Mr. Harpy. You made that observation this morning that it had 
been pending quite a while? 

Mr. Avery. Yes. 

Mr. Harpy. Now, the next document—and I want to call attention 
to it. Your memorandum was dated July 26. On that same day, 
July 26, there is a transmittal letter to the Chief of Staff, from William 
M. Lyons, recorder, which I shall read: 

Draft of reply for signature to the assistant to the President, Raylaine Worsteds. 

1. In accordance with your request on attached referral! slip dated July 25, 
1956, subject as above, a proposed reply for the signature of the assistant to the 
President.is attached for approval. 

2. Recommend attached proposed response be approved and dispatched. 

And to that was attached a draft of a letter. And among other 
things, this draft of a letter—drafted in your shop—says: 

Raylaine—I am informed that a decision by the Board dated March 30, 1956, 
dismissed the appeal on the ground that the Board did not have jurisdiction to 
determine. Raylaine then requested a hearing upon a motion before the full 
membership of the Board in order to ask the Board to reconsider the earlier 
decision. The request was granted and this hearing was held on April 27, 1956. 
On May 10, 1956, Raylaine’s attorneys filed with the Board a brief in support 
of its motion. It appears that the full Board is now considering the matter, 
which involves a number of difficult issues. However, an early decision is expected 
in this matter, probably within a month. 

Now I call your attention to this. According to this statement, 
prepared in your shop, the brief in support of a motion to reconsider 
the earlier decision was filed on May 10. How long does it normally 
take your Board to act on such a motion? 

Mr. Avery. Well, that depends on the complexity and: the load 
and that sort of thing. 

Mr. Harpy. Well, what is an average period of time? 

Mr. Avery. I wouldn’t know. I would say 30 days or so. Maybe 
more. 

Mr. Harpy. Well, I point out that this case had been dragging for 
a long time. But in this particular instance, the motion was made 
on May 10, 1956. Your letter was written on July—your memoran- 
dum was written on July 26, 1956. 

You stipulated a maximum of 30 days in which to dispose of that 
motion. And it is purely coincidental, I suppose, that your memo- 
randum containing the 30 days’ requirement and the letter which was 
prepared for Mr. Adams to sign also said it would be done within 
30 days? 

Mr. Avery. Well, that letter, as I remember it, was sent from the 
recorder’s office, wasn’t it? 

Mr. Harpy. That is correct. 

Mr. Avery. And there would have been conferences in order. to 
determine the period. Now there was about 3 months’ interval in 
there. Then after this came up, it was 30 more days until the deter- 
mination was made. 

Mr. Harpy. From May 10 to July 26 is just a little over 2 months. 

Mr. Avery. Well, 60 days, if it could be done. It would ‘be 

Mr. Harpy. Is there any significance to the fact that this memo- 
randum apparently was delivered to your office on the 26th and your 
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memorandum went to the recorder on the 26th and the letter, the 
draft letter for Mr. Adams’ signature also was dispatched on the 26th? 

Mr. Avery. | think the significance would be that it was an answer 
to a letter from higher up. 

Mr. Harpy. Would it not be— 

Mr. Mixuer. Who higher up? 

Mr. Harpy. Would it not be that the request from the White 
House called for specific and rapid attention, and you gave it that 
preferred attention? 

Mr. Avery. We gave it prompt attention; right. 

Mr. Harpy. Of course, you did. And is it not true also that such 
a request coming from the White House would require more than 
routine handling and more than routine consideration, when Mr. 
Adams passes along a letter to you which suggests favorable action? 

Mr. Avery. Well, it would receive prompt attention; yes. 

Mr. Harpy. But you want this committee to understand that the 
fact that Mr. Adams sent over a letter asking him to do more than 
merely inquire, without suggesting to you that he didn’t want to do 
any more than merely inquire—you want to suggest that that had no 
bearing on your thinking or your feeling that it should be expedited? 
I am through. 

Mr. UéseErr. | just have one question. Mr. Cunningham wants 
to get away. 

Mr. CUNNINGHAM. Yes. 

Mr. Héperr. And expediting it would depend on the witness, how 
rapidly he answers the one simple question | have. 

Is it customary, Mr. Avery, in the handling of letters from Congress- 
men, to hand-deliver those letters for an answer? 

Mr. Avery. Hand-deliver to the Congressmen? 

Mr. Héserr. Hand-deliver. If you receive a letter from a 
Congressman or a Senator, a Member of Congress—you said you 
just handle it in the manner that vou handle everybody else’s inquiries. 
I think vou testified to that just a few moments ago. Is that what 
you said? 

Mr. Avery. We attempt 

Mr. H&épert. You attempt to handle it in the normal fashion. 

Mr. Avery. We try to take care of it as promptly—promptly. 

Mr. Hésert. Of course, you try to take care of it. I am asking 
you do they hand-deliver those letters to you or to members of your 
Board or to your office for immediate reply, or 

Mr. Cunnincuam. Do they come through the mail? 

Mr. H&épert. Or do they come through the mail. That is all right. 

Mr. Avery. | don’t know how they come through. I presume 
they come through the mail. 

Mr. Hérert. Well, have you in your experience down there seen 
letters from a congressional source hand-delivered for immediate 
action? 

Mr. Avery. Not to me. 

Mr. Hépertr. Not to you. 

Mr. Avery. It may have gone to the recorder or somebody else, 
but not to me, as I remember. 

Mr. Hépert. However, in this instance the evidence shows that a 
memorandum from the White House was hand-delivered, by courier— 
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by a colonel as a courier. Now is that the way the congressional mail 
is handled, too? 

Mr. Avery. No. 

Mr. Hésert. So then 

Mr. Avery. I have never seen a colonel deliver a congressional 
letter. 

Mr. Hézerrt. But in this instance a colonel did deliver a letter by 
hand from the White House? 

Mr. Avery. Well 

Mr. Hézerr. That is all I wanted to ask. All right, Mr. Cunning- 
ham. 

You are excused, Mr. Avery. 

Mr. Courtnry. You want to ask him about the documents? 

Mr. Kuun. Yes. 

This was a subpena duces tecum. We would like the documents 
that he brought with him. 

Mr. Courtney. A subpena duces tecum, Mr. Kuhn, asked Mr. 
Avery to produce the documents he brought with him in response to 
the subpena. 

Mr. Avery. I didn’t bring any documents to introduce or anything 
like that. 

Mr. Kuun. You don’t have any memorandums, any personal mem- 
orandums, diaries, telephone calls? 

Mr. Avery. No—I have copies of some of the—of these decisions 
that were routine. Then I have a book, containing matters of the 
reports, monthly reports, of production records and things like that. 
I have no 

Mr. Courtnry. Then you want the committee to understand that 
you do not have a diary? 

Mr. Avery. No diary 

Mr. Courtney. You do not keep a log or docket of your office 
work? 

Mr. Avery. No; we don’t keep a log. 

Mr. Courtnry. Do you? 

Mr. Avery. No. 

Mr. Courtney. That you have no data of any kind, memorandum 
or writings of any kind or character relating to the Raylaine Worsteds 
case? 

Mr. Avery. I have a brief that was filed by the attorney for Ray- 
laine and a copy of the Comptroller General’s decision that he amended 
that. That was passed around for consideration. 

Mr. Courtney. That is all you have; is that right? 

Mr. Avery. Yes. I will check it up and see. 

Mr. Hésert. No; that is all right. If that is all you have, that 
is all right. 

Mr. Courtney. You answered the question. 

Mr. Hfépert. We excuse you now, Mr. Avery, but you remain 
under subpena of the committee subject to call. I mean the subpena 
is not being vacated. 

Mr. Courtney. Get Colonel Bard. 

One minute. Bring in the recorder first. 

Mr. Kuan. Mr. Lyons. 

Mr. Courtney. You may retire, Mr. Avery, and we will take Mr. 
Lyons. 
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Mr. Hésert. The committee will stand in recess subject to call 
of the Chair. 

(There was a short recess taken.) 

Mr. Courtney. All right, Mr. Lyons, will you be seated. 

Mr. H&éBerrv. Now, the committee will be in order. 

For the purposes of this i inquiry, the Chair, under the rules, appoints 
a subcommittee to hear testimony, « composed of Mr. Hardy of Vir- 
ginia, Mr. Miller of California, Mr. Hess of Ohio, and Mr. Bates of 
Massachusetts, and the ( Chair, making five members of the subcom- 
mittee. A quorum being present, Mr. Courtney. 


TESTIMONY OF WILLIAM M. LYONS 


Mr. Courtney. You are William M. Lyons? 

Mr. Lyons. That is correct, sir. 

Mr. Courtney. And you are—— 

Mr. Hféperr. I want to swear him. 

Mr. Courtney. He has been sworn. 

Mr. Héserr. Not before this subcommittee. 

Mr. Courtney. That is right. Rise. 

Mr. Héserr. You do solemnly swear that the testimony you will 
give before this subcommittee in the matters now under consideration 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Lyons. I do, sir. 

Mr. Héperr. Sit down. 

Mr. Courtney. Mr. Lyons, you heard the stated purpose of the 
inquiry? 

Mr. Lyons. Yes, sir. 

Mr. Courtney. You understand the rules of the subcommittee. 
You have been given a copy thereof? 

Mr. Lyons. Yes, sir. 

Mr. Courtney. You are familiar with your constitutional rights 
and your rights to counsel? 

Mr. Lyons. Yes, sir. 

Mr. Courrney. You have been served with a subpena duces 
tecum, Mr. Lyons. I ask you to produce for the committee the files, 
records, and—records of the Board of Contract Appeals relating to 
file B—1842, and immediately all buck sheets and all matters indicating 
action by members of the Board with respect to any proceedings 
taken in this matter. 

Mr. Lyons. They are in the anteroom, sir. 

Mr. Courtney. Will you bring them in. 

Mr. Lyons. All right. 

Mr. Courtney. I thought you had a—— 

Mr. Lyons. Briefcase? 

Mr. Courtney. Briefcase. 

Mr. Lyons, the first set of documents would be the so-called buck 
sheets, which I think you will recognize by name. That is the name 
that has been given to them by ‘the members who have testified. 
That is with respect to actions taken by members of the Board on 
this case. 

Now, first, are those sheets kept separately from the main files of 
the case? 
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Mr. Lyons. No, sir. I believe they were included in part of the 
files. 

Mr. Courtney. They are included as part of the files? 

Mr. Lyons. Yes, sir. 

Mr. Courtney. All right. 

Now, the files include also the pleadings and briefs? 

Mr. Lyons. Yes, sir. 

Mr. Courtney. And the like of that. 

Would you separate out for the committee the so-called buck sheets 
dealing with the actions and indicating the concurrence or dissent or 
action of the members relating to this case? 

Mr. Lyons. You are making reference to the intra-Board, them- 
selves? 

Mr. Courtney. They have been called buck sheets. I wouldn’t 
know what to call them, Mr. Lyons. They are signature sheets of 
members of the Board relating to actions which they have presumed 
to have taken, and which two members at least have testified are 
lodged with you for official custody. 

Do you have them, Mr. Lyons? 

Mr. Lyons. I am trying to look at them, Mr. Courtney. 

I am not as familiar with this as | should be. [am no longer the 
recorder for the Board. 

Mr. Courtney. Oh, I beg your pardon. Then are you not the 
official custodian? 

Mr. Lyons. I was at that time, sir. 

Mr. Courtney. At the time of this decision. But you are in 

Mr. Lyons. At the earlier decisions. There were five decisions, sir. 

Mr. Courtney. Yes. 

Mr. Lyons. And I was the custodian during, | believe, the first 
four. I left the Board about 2 years ago, sir. Mr. Hawks is the 
current recorder for the Board. 

Mr. Courtney. Would he know more about these files than you do? 

Mr. Lyons. He might be a little bit more familiar with the current 
status. These have been in the hands of the Board since that time. 

Mr. Courtney. When did you leave the Board, what year? 1957? 

Mr. Lyons. I believe it was September 1956, sir. 

Mr. Courtnry. September 1956. 

Well, Mr. Lyons, will you then leave with the subcommittee the 
documents which you have and we will examine them on the responsi- 
bility of the subcommittee. 

Mr. Hépert. Let me understand this. Mr. Lyons said during the 
first four decisions of the Board—is that what I understood you to say? 

Mr. Lyons. About the first four; yes, sir. 

Mr. Héperr. Did that include the status—what are these docu- 
ments? 

Mr. Harpy. It included this one. 

Mr. Courtney. 1956, yes. 

Mr. Hépert. Were you there in 1956? 

Mr. Lyons. Yes, sir. I believe it was September of 1956 when I 
left the Board, sir. 1 was with the Board for two periods of time, sir. 

Mr. Harpy. What are you doing now, Mr. Lyons? 

Mr. Lyons. I am with the Army-Air Force Clemency Parole Board, 
Secretary of the Army. 

Mr. Harpy. Do you still have custody of those documents? 
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Mr. Lyons. No, sir. 

Mr. Harpy. How did you get hold of them? 

Mr. Lyons. The representative of the General Counsel, Office of 
the Secretary of the Army, brought them up here, sir, Mr. Shanahan. 

Mr. Harpy. Are these the official files of the Appeal Board? 

Mr. Lyons. Yes, sir; they are. 

Mr. Hésert. Do you have anything, Mr. Courtney? 

Mr. Courtney. We will accept the documents, then, Mr. Chair- 
man, and call the recorder for the current status of the buck sheets, 
the present recorder. 

I have no further questions. 

Mr. Hfésertr. Mr. Hardy. 

Mr. Harpy. Mr. Lyons, I have before me a copy of a memorandum 
which does not have a signature on it but has your name typed in at 
the bottom of it, dated July 26, 1956, addressed to the Chief of Staff. 

The memorandum reads: 

In accordance with your request on attached referral slip dated July 25, 1956, 
subject as above, a proposed reply for the signature of the Assistant to the 
President is attached for approval. 

(2) Recommend attached proposal be promptly approved and dispatched. 


I hand that to you and ask you to identify it. Is that a copy of a 
document which you signed? 

Mr. Lyons. Yes, sir; I believe it is. 

Mr. Harpy. Did you prepare a draft of a reply? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. I hand you a copy and ask you if that is the draft 
that you prepared? 

Mr. Lyons. Yes, sir; I believe it is. 

Mr. Courtney. Let the record show the documents bearing Nos. 
179 and 178 have been identified by the witness. 


Exurpit 7 
JuLy 26, 1956. 
Wm. M, Lyons/sm/72904. 


Draft of reply for signature of the assistant to the President (Raylaine Worsteds). 
(N/R) 

The Chief of Staff, ASBCA. 

Att: SGS. 

1. In accordance with your request on attached referral slip, dated July 25, 
1956, subject as above, a proposed reply for the signature of the assistant to the 
President is attached for approval. 

2. Recommend attached proposed response be approved and dispatched. 

Wm. M. Lyons, 
Recorder, Armed Services Board of Contract Appeals, 


Exursit 8 
Mr. ALLEN S, GrREw, 
Raylaine Worsteds, Inc., 
Manchester, N. H. 

Dear Auuen: As requested in your letter, inquiry has been made with reference 
to a decision by the Armed Services Board of Contract Appeals in the appeal of 
Raylaine Worsteds, Inc. 

I am informed that a decision by the Board, dated March 30, 1956, dismissed 
the*’appeal on the ground that the Board did not have jurisdiction to determine it. 

Raylaine then requested a hearing upon a motion before the full membership 
of the Board in order to ask the Board to reconsider the earlier decision. The 
request was granted and this hearing was held on April 27, 1956. On May 10, 
1956, Raylaine’s attorney filed with the Board a brief in support of its motion, 
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It appears that the full Board is now considering the matter, which involves 
a number of difficult issues. However, an early decision is expected in this 
matter, probably within a month. 

Personal regards. 

Sincerely, 

Mr. Harpy. Now, who instructed you to prepare that draft, Mr. 
Lyons? 

Mr. Lyons. Sir, it was customary in the Board there that the 
recorder or executive secretaries, as they were later called, would 
prepare all outgoing correspondence and replies of anything that 
came into the Board. 

Mr. Harpy. Did anybody give you specific instructions with respect 
to the nature of the reply? 

Mr. Lyons. No; just general instructions to prepare a reply that 
was appropriate to the inquiry, sir. 

Mr. Harpy. I hand you a copy 

(Mr. Hébert aside.) 

Mr. Harpy. Now, I hand you a copy of a document, or memo- 
randum, which I ask you to identify. Did you ever see that 
memorandum? 

Mr. Lyons. Yes, sir; I believe I have seen it before. 

Mr. Harpy. Was that memorandum actually discussed with you? 

Mr. Lyons. No, sir; it was presented to me by the chairman of the 
Army panel, sir. 

Mr. Harpy. That memorandum was handed to you by the chair- 
man of the Army panel? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. Is that memorandum over the signature of the 
chairman of the Army panel? 

Mr. Lyons. I believe it is Mr. Joseph A. Avery, sir. 

Mr. Harpy. Would you read that into the record, please, at 
this point? 

Mr. Kvan. It is in the record. 

Mr. Harpy. It is already an exhibit. All right. 

That is a memorandum, then, dated what? 

Mr. Lyons. I believe it is the 26th of July, sir, 1956. 

Mr. Harpy. Over the signature of Mr. Avery? 

Mr. Lyons. Mr. Joseph A. Avery. 

Mr. Harpy. And to whom is it addressed? 

Mr. Lyons. It is addressed to the members of the Armed Services 
Board of Contract Appeals, reference ASBC No. 1842, Appeal of 
Raylaine Worsteds, Inc. 

Mr. Harpy. Was that handed to you—you said by Mr. Avery? 

Mr. Lyons. I can’t say that he personally handed it to me, but I 
would say that it is customary that any memorandums going to the 
Board members were usually presented to me by Mr. Avery, or his 
secretary, for dissemination. 

Mr. Harpy. Is it not a fact that he handed that to you and dis- 
cussed with you the emergency for a prompt reply? 

Mr. Lyons. Sir, I don’t remember his speaking to me personally 
about distributing this and the urgency, but from the face of this 
note—“‘Important,”’ on there—I daresay that he might have in- 
structed me to do that, sir. 
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Mr. Harpy. Do you recall the nature of the attachments which 
were handed to you for the preparation of that draft reply? 

Mr. Lyons. 1 don’t recall the specific letter, sir, but from the 
“T). F.” or memorandum there—disposition form—that you showed 
me before, that it was a routine forwarding of a document from the 
White House through the White House liaison officer, in the office of 
the secretary of the General Staff, that is office of the Chief of Staff, 
Department of the Army. 

Mr. Harpy. Is it routine for the Chief of Staff’s Office to send 
memorandums from the White House to the Board? 

Mr. Lyons. There was a liaison office, and I believe it is still in 
existence, sir, in the Office of the Chief of Staff for the coordination 
of papers coming from the White House over to the Chief of Staff’s 
Office, sir, Department of the Army, Liaison Office. 

Mr. Harpy. I hand you your transmittal letter. 

Mr. Courtnry. Marked No. 177. 


WASHINGTON, July 25, 1956. 
CoLoNEL Surues: Referred to the Department of the Army for draft reply 
for Governor Adam’s use in responding to Mr. Grew’s letter of July 19, 1956. 
I am including the entire file for your use. Would you please return all papers 
to this office with the completed draft. 


(S) Dae J. CritrTENBERGER 
(For Col. Robert L. Schulz, U. 8. Army, 
military aide to the President). 

Mr. Harpy. And ask you if you can identify that as having seen it? 

Mr. Lyons. Sir, I believe I do remember seeing this. 

Mr. Harpy. Would you tell the committee what it is and how it 
came into your possession? 

Mr. Lyons. That is a buck slip or routing slip which is used for 
forwarding letters from one office to another, sir. 

Mr. Harpy. How did it reach your attention? 

Mr. Lyons. I believe that it came down in the usual fashion, 
through the office messenger system, down to the Board which has 
jurisdiction in these appeals. All those letters with reference to the 
Board are forwarded through channels, or buck slip, down to the 
recorder of the Board, who is the administrator or manager of the 
Board’s office, similar to the clerk of a court, sir. 

Mr. Harpy. Do you recall whether that came directly to the re- 
corder’s office, or whether it went through the office of the chairman? 

Mr. Lyons. I don’t remember specifically, sir, whether it came 
directly to him or to me. 

Mr. Harpy. Are you sure that that was not delivered by hand, by 
a colonel? 

Mr. Lyons. I don’t believe so, sir. It is possible, but I don’t 
believe it was. 

Mr. Harpy. I show you the letter addressed to Governor Adams. 

Mr. Courtney. No. 191. 

(Mr. Hébert aside.) 

Mr. Harpy. Have you ever seen that letter before? 

Mr. Lyons. Yes, sir; I believe I have. 

Mr. Harpy. Now, what is that letter, please, sir? 

Mr. Lyons. That is a letter from the Raylaine Worsteds, Man- 
chester, N. H., to Hon. Sherman Adams, assistant to the President, 
the White House, Washington, D. C. 
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Mr. Harpy. Is that the letter which was attached to the transmittal 
sheet that you identified a moment ago from Colonel Surles? 

Mr. Lyons. I believe it was, sir. 

Mr. Harpy. Is that the letter to which you prepared a reply for 
Governor Adams’ signature, which draft I showed you a moment ago? 

Mr. Lyons. I believe it is, sir. 

Mr. Harpy. Is that the letter which was the subject of the memo- 
randum written by Mr. Avery calling for urgent action, within 30 
days, on the request? 

Mr. Lyons. I might hedge and again say that I think itis. How- 
ever, sir, there is a little doubt in my mind as to exactly which letter 
the buckslip was attached to. 

There are a couple of letters involved here, I believe. 

Mr. Harpy. Of approximately the same date. 

Mr. Lyons. I am not sure of those dates. I would have to recheck 
the dates to see if they are the same dates, sir. 

Mr. Harpy. Let me call your attention to this. The letter which 
you just identified as being from Mr. Allen S. Grew of Raylaine 
Worsteds, Inc., to Hon. Sherman Adams, bears the notation of receipt 
at the White House July 21, 9:09 a. m., 1956. 

Mr. Lyons. Yes, sir. 

Mr. Harpy. The transmittal sheet which you identified is ad- 
dressed to Colonel Surles and signed by Dale J. Crittenberger, is dated 
July 25, 1956. 

The memorandum from Mr. Avery which you identified a moment 
ago is also dated July 26, 1956? 

(Mr. Lyons nods.) 

Mr. Harpy. And your memorandum to the Chief of Staff trans- 
mitting the proposed draft of a reply for Governor Adams is also dated 
July 26, 1956? 

Mr. Lyons. Yes, sir. That would be the one and the same case, 
sir. 
Mr. Harpy. Now, this letter from Raylaine Worsteds: Would you 
read that into the record? That is the one that you identified a 
moment ago, did you not? 

Mr. Lyons. Yes. 

Mr. Harpy. Would you read that, please, sir? 

Mr. Lyons. Do you want the heading again, sir? 

Mr. Hfésert. Read the entire letter. 

Mr. Lyons. The entire letter. 

The heading is ‘‘Raylaine, Manchester, N. H.” It also has a New 
York address—‘51 Madison Avenue, New York 10, N. Y.” 

Addressed to “The Honorable Sherman Adams, Assistant to the 
President, The White House, Washington, D. C. Reference: Ray- 
laine Worsteds, Inc. Appeal under W-669-QM-10270. ASBCA 
No. 1842.” 


Dear SHerm: As you may recall from a previous letter, Raylaine Worsteds 
(who are now in process of liquidation) have a claim as above. 

We are anxiously awaiting a decision from the Board and would greatly appre- 
ciate it if you could inquire when it may be expected. 

We are certain that your interest in our behalf will result in an early favorable 
decision. 

Please accept our best wishes and kindest personal regards. 

Cordially yours, 
RAYLAINE WorstTEps, INC. 
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Signed ‘Allen,’ and underneath, “Allen S. Grew,” with a P. S— 
“Regards from your friends at Sweeney Post.” 

Mr. Harpy. Now, Mr. Lyons, you prepared the draft of a reply 
to that letter. You read the transmittal sheet from the White House. 
Did you have before you any other document indicating the kind of 
action which you were expected to—which Mr. Adams wanted you 
to take in your reply? 

Mr. Lyons. I am not sure just what your question is, sir. Clarify 
it, please. 

Mr. Harpy. Well, what I wanted to find out is whether or not you 
had any other information as to Mr. Adams’ wishes when you pre- 
pared your draft of a reply, other than the letter from Raylaine and 
the transmittal sheet? 

Mr. Lyons. I don’t recall any, sir, outside of the Board’s file, of 
course, which would be in my hands, and be my reference for checking 
back to see what action had been taken, what was the current status, 
et cetera. 

Mr. Harpy. Well, what did you understand was desired from that 
paragraph in the Raylaine letter which said something to the effect 
that ‘“‘With your interest I feel confident we will receive early and 
favorable action?” 

Mr. Lyons. Well, my interpretation of this letter, sir, is that he 
wanted to expedite getting a decision from the Board, and I believe 
that the intent as expressed in that draft reply was, should I say, a 
boilerplate answer, giving him a statement of the facts of the status of 
the case, without making any commitment on the part of the Board. 

Mr. Harpy. It didn’t make any commitment on the part of the 
Board, but the Board drafted this letter for Mr. Adams. Do you 
consider, then, this an indication of Mr. Adams’ view, in the last 
paragraph, which I shall read? 

It appears that the full Board is now considering the matter which involves a 
number of difficult issues. However, an earlier decision is expected in the matter, 
probably within a month. 

Isn’t that a pretty good commitment that decision will be made 
within a month? 

Mr. Lyons. That a decision would be rendered; yes, sir—that it 
would be expedited. 

Mr. Harpy. Could not the Raylaine’s attorneys have determined 
the status of this case just as readily as Mr. Adams? 

Mr. Lyons. No, sir. 

Mr. Harpy. Why? 

Mr. Lyons. Because, sir, that is merely an assurance to him that 
the decision, the date of the decision or the time that the decision 
would be rendered, would be in the very near future, but would not 

ive him any indication as to whether the decision was going to be 
avorable or unfavorable. 

Mr. Harpy. Couldn’t Raylaine’s attorneys have found that out? 

Mr. Lyons. No, sir; not that I know of. 

Mr. Harpy. You mean 

Mr. Hépert. May | interrupt? 

Mr. Harpy. Yes. 

Mr. Héperr. Let’s be sure we are talking about the same thing. 
Mr. Hardy is not talking about the final decision, the disposition of 
the case. I think Mr. Hardy is talking about the decision to hear it. 
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Mr. Harpy. I am talking about the information in the latter. 

Mr. Hézert. To hear it. That is what they are referring to. 

Mr. Lyons. To hear the case? 

Mr. Hépert. That is right. It is to hear the case on the merits, 
That is the request being made in the letter, the Raylaine letter. 

Mr. Harpy. The letter which you prepared for Mr. Adams to sign 
says that ‘“‘An early decision is expected in this matter, probably 
within a month,’ and what I want to know is, Couldn’t Raylaine’s 
attorney have found out the same thing? 

Mr. Lyons. Oh, yes, sir. 

Mr. Harpy. How long would it have taken him to find it out? 

Mr. Lyons. Sir, it wouldn’t have taken him any longer to find it 
out than it did for the White House to find it out. 

Mr. Harpy. Now, I notice you got this thing handled all in 1 day, 
to Mr. Adams. Would you do that for Mr. 

Mr. Lyons. Yes, sir. 

Mr. Harpy. You would? 

Mr. Lyons. Yes, sir. I would have answered their letter witbin a 
day or two on any of these inquiries by an attorney as to when he could 
have ahearing in the case. As the recorder, it was part of my responsi- 
bility to set up these hearings and as soon as the parties had reached the 
point where their prehearing briefs and documents were in, I would 
have immediately set it up for a hearing that would be compatible or 
agreeable to the two of them. 

Mr. Harpy. Do you want this committee to understand that you 
just took this case in its proper order‘ 

Mr. Lyons. Yes, sir. 

Mr. Harpy. Is there no significance whatever in the underscored 
part of Mr. Avery’s memorandum which was presented to you for 
distribution—the underscored part which called for a minimum of 30 
days to act? 

Is there no significance in that and the fact that you have the same 
30-day period specified in your letter? 

Mr. Lyons. No, sir. 

In the memorandum from Mr. Avery to the Board members telling 
them to hurry up and get that decision out was instructions to them to 
expedite this passing from Board member to Board member the review 
of the decision. That generally takes a little time. 

Concurrent with that would be the action of the recorder to lay 
on the matter, of setting up a hearing, just as quickly as possible. 
And every time that any attorney or contractor, whether he was 
represented by an attorney or not, wanted a hearing, we would 
expedite it, as long as both parties had taken issue or joined issue on 
the matter to be presented to the Board. 

I always set up those hearings as early as possible. As a normal of 
routine, [ would have 35 to 40 cases set per month and then I would 
end up with 15 to 20 cases actually heard. 

Mr. Harpy. Well, then, you knew that you could get this one 
scheduled within 30 days because Mr. Avery had told the Board 
members they had to have their reactions back within 30 days, is 
that right? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. So there is a relationship between the 30-day figure 
in your letter and the 30-day figure in his memorandum? 
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Mr. Lyons. Yes, sir; there is some relationship. But my point is 
that Mr. Avery’s instructions to the Board members to expedite the 
coming out with the decision wasn’t the reason why I said within 30 
days we could have the hearing. 

Mr. Harpy. Well, you couldn’t set up the hearing unless you had 
an idea of when the Board members were going to be ready, could you? 

Mr. Lyons. No, sir. I knew—— 

Mr. Harpy. So if the Board members took more than 30 days, 
then you would be wrong in setting it up for 30 days, then? 

Mr. Lyons. That is right. J would have been in a jam telling 
them we had set a hearing if the Board members didn’t come out 
with a decision within 30 days. 

Mr. Harpy. So the only way you could be safe in saying that you 
are going to have it in 30 days was because Mr. Avery had told the 
Board members they had to have it back within that period of time? 

Mr. Lyons. That they had to have it completed within 30 days. 

Mr. Harpy. That is right. 

Mr. Lyons. I believe it had already been in the hands of the 
Board members for some time before that memorandum was written, 
sir. [am pretty sure of that. 

Mr. Harpy. Well, how long does it normally take such a motion 
to get through the Board? 

Mr. Lyons. I dare say that. a motion—— 

‘Mr. Harpy. This was a motion for a rehearing; was it not? 

Mr. Lyons. Yes, sir. I dare say that a motion before the Board 
would be cleared out of there within 30 days, no more than 30 days 
on the normal routine, sir. 

Mr. Harpy. You want the committee to understand that that is 
what usually happens? 

Mr. Lyons. Sir, they push those motions as quickly as possible, 
to clear them up. 

The Board itself was always pushing to try to get their cases out 
as quickly as they could, without endangering their decision. 

Mr. Harpy. I'don’t doubt that. But I still am not—if that Board 
handled this kind of case within 30 days, it does better than most 
boards. It surprises me. 

Mr. Lyons. Well, some of those decisions, or some of those 
motions—— 

(Mr. Courtney aside.) 

Mr. Hfésertr. You don’t have to answer that. 

Mr. Harpy. Don’t answer it. 

Mr. Chairman, that is all I have. 

Mr. Héserr. Mr. Hess? 

Mr. Hess. I would like to ask a question here of Mr. Lyons. 

When a communication such as the one that Mr. Hardy just 
handed to you came to the Board through the secretary, did I under- 
stand you to say, of the Chief of Staff? 

Mr. Lyons. In the office of the Chief of Staff, sir, there is a general 
officer who is known as the secretary of the General Staff. 

Mr. Hess. Yes. 

Mr. Lyons. It is somewhat comparable to one of the Assistant 
Chiefs of Staff. 

Mr. Hess. I see. 
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Mr. Lyons. And his position is primarily in the administrative area 
and to expedite the functions of the Chief of Staff’s office, sir. 

Mr. Hess. And a letter such as this would come from him to your 
Board. Who would it be handed to when it was delivered to the 
Board? 

Mr. Lyons. It would come in to me, sir. 

Mr. Hess. It would come direct to you? 

Mr. Lyons. Yes, sir. In my office all the mail had to come through 
my office, and I made it a habit that I would see everything that came 
in that office. And I personally took action on most of the cases, 
In a case like this, with something coming down from either a Member 
of Congress or from the White House, it would come across my desk and 
I would take the appropriate action in the case, appropriate action 
usually being to get the file, determine the status of the case, and 
prepare a draft. 

If the case had already been assigned to a Board member, I would 
then consult with the Board member and say “Here is a proposed 
reply to this inquiry. Do you approve of my statements in there?” 

Mr. Hess. Now a case such as this, which had not been referred 
to a Board member but to the Board as a board 

Mr. Lyons. I would take it up with the appropriate chairman, sir, 
of whichever panel it was. We have three panels. 

Mr. Hess. I understand. But all the members of that panel would 
not be consulted as to the reply? 

Mr. Lyons. No, sir. 

Mr. Hess. That you were going to write. 

Mr. Lyons. No, sir. 

Mr. Hess. You would consult with the chairman of that panel? 

Mr. Lyons. Yes, sir. 

Mr. Hess. And say “I have a communication here from Mr. A 
or Mr. B’’? 

Mr. Lyons. That is right. 

Mr. Hess. “And the communication that he sends me is from a 
constituent or from a friend’’? 

Mr. Lyons. Yes, sir. 

Mr. Hess. ‘“‘And they asked me to answer it’’? 

Mr. Lyons. Yes, sir. 

Mr. Hess. And you would consult with the chairman of the panel? 

Mr. Lyons. After I prepared the draft, sir. 

Mr. Hess. For his advice—or after you prepared it? 

Mr. Lyons. Yes, sir. 

Mr. Hess. He would put his stamp of approval or reject it or any 
suggestions made? 

Mr. Lyons. Tell me how to modify it. 

Mr. Hess. That is all. 

Mr. Hépert. Mr. Miller? 

Mr. Miter. No questions. 

Mr. Lyons. I might modify my statement a little bit, sir, to say 
that if the president of the Board was other than the chairman of the 
respective panel, I would also consult with him, if I deemed it was 
important, such as a White House case. 

Mr. Hess. If he was other than the chairman of the panel? 

Mr. Lyons. Yes, sir. 

Mr. Hess. If he was president of the Board, you say? 





e area 


) your 
to the 


rough 
came 
cases, 
ember 
sk and 
action 


» and 
would 
posed 
1ere?”’ 
ferred 


n, sir, 


would 


el? 


Ar. A 


om & 


anel? 


r any 


0 say 
»f the 
[f was 


RAYLAINE WORSTEDS, INC. 137 


Mr. Lyons. Yes, sir. 

Mr. Hess. I see. 

Mr. Lyons. Such as—take for instance, if Mr. Austin was the 
president at that particular time and there was an Army case, then 
I would consult both Mr. Austin and Mr. Avery. 

Mr. Hass. I see. All right, that is all. 

Mr. Héperr. Mr. Bates? 

Mr. Bares. Mr. Lyons, do you think there was anything improper 
in this transaction, to the best-—-—— 

Mr. Lyons. Sir? 

Mr. Bares. Do you think there was anything improper in this 
action as far as you know? 

Mr. Lyons. No, sir; I don’t. I really don’t. 

Mr. Bares. You really didn’t feel that any pressure was being 
exerted by anyone, as far as you know? 

Mr. Lyons. Well, it is like the cold war and psychological warfare, 
ir, I imagine that the respective Chairmen and possibly the Board 
members involved might have had a little thought in the back of their 
mind, ‘‘Well, the White House is interested in this case.” They might 
have put a little personal effort in trying to get the thing out of their 
hands, on to the next responsible person, to get the case out. 

Mr. Bares. Well, they had a letter down there from a Congress- 
man. 

Mr. Lyons. Yes, sir. 

Mr. Bares. Don’t the ‘vy get pretty good attention, too? 

Mr. Lyons. Yes, sir; they do. Howe ver, with Members of Con- 
gress, I will say it is a lot easier. During the several years that I was 
there, about 5 years all told I was with the Board, I had considerable 
inquiries on various cases from Senators and C ongressmen and 
professional staffs of the committees, and they would say, ‘Well, 
how about such and such a case,”’ and I would say ‘‘Well, can I call 
you back? I will get the file.” 

I would get the file back and then I would give them the status in- 
sofar as the proc edure was concerned and I would ask them: “Now 
are you an attorney? If so, then it is easier for me to explain it to you. 
This is a quasi-judicial procedure. The people are filing their pleas, 
et cetera. And we are moving it on up to a hearing. In due course 
they have a hearing, such as a court trial, and then it is taken under 
consultation by the Board members and a decision rendered.” 

Usually at that time they would say ‘‘O. K., just keep me informed, 
let me have a copy of the decision when it comes out.’’ In which 
case I usually did. And under the procedure, we send out decisions 
by registered mail, return receipt. Which meant the parties got 
them probably a couple of days later due to the delays. 

I would put a eel of copies in the mail to the Member of Congress 
and he would probably get it the very next day, actually before it 
was delivered to the litigant. 

Mr. Bates. You thought that the letter from the Congressman or 
Congressmen—did you see those? 

Mr. Lyons. Yes, sir. 

Mr. Barres. And from the White House. You thought that all 
of these were routine inquiries? 

Mr. Lyons. They were routine inquiries. Usually when people 
find out, such as the Members of Congress, their staffs and all, i 
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was a legal procedure or a quasi-judicial body, then they recognized 
that it had to go through the routine and in due course it would come 
out. 

I never really had any pressure as far as I know in the true sense, 
of trying to get a directed decision. 

Mr. Bares. You didn’t think there was anything unethical about 
the whole procedure? 

Mr. Lyons. No, sir; I don’t think there was anything unethical so 
far as the Board members are concerned and so far as the Members 
of Congress were concerned. They were looking after their con- 
stituents. 

Mr. Héserr. Let’s go back on the record. 

Mr. Bares. I have no further questions, Mr. Chairman. 

Mr. Miter. I would like to ask a question, Mr. Chairman, if I may, 

Mr. Hésert. All right. 

Mr. Murer. Isn’t it a practice in the military—have you ever been 
in the Military Establishment? 

Mr. Lyons. Yes, sir; I have been on duty for 10 years. 

Mr. Miter. Isn’t it the practice in the Military Establishment— 
it was in my day—that an informal request of a senior officer to a 
junior is always considered the same as a command? 

Mr. Lyons. In the military, yes, sir. 

Mr. Murer. That is all. 

Mr. Lyons. I might say that the Board of Contract Appeals is not 
under the Chief of Staff. 

Mr. Mittier. I didn’t ask that. 

Mr. Lyons. Yes, sir. 

Mr. Hésertr. Mr. Lyons, Mr. Hardy was discussing with you cer- 
tain letters—first of all, were you with the Board as recorder in 1954? 

Mr. Lyons. Yes, sir; I believe I was. Let’s see—— 

Mr. Hésert. Now—it was your business then to prepare these 
letters when they came up from the White House, I presume? 

Mr. Lyons. Yes, sir; prepare a draft of reply. 

Mr. Hézert. I mean prepare a suggested reply for the individual 
to sign. 

Mr. Lyons. Yes, sir. 

Mr. Hésert. So if any letters came from the White House in 1954, 
you were the individual that did prepare the proposed draft of the 

stter? 

Mr. Lyons. Yes, sir. 

Mr. Héserr. Now the case Mr. Hardy was discussing with you 
was a case involving a hearing—the decision to hold a hearing, to 
decide whether a hearing would be held on the merits? 

Mr. Lyons. Yes, sir. 

Mr. Héserrt. That is correct? 

Mr. Lyons. Yes, sir. 

Mr. Héprrr. Now that was not the first time, was it, that the 
Raylaine Co. had asked for a hearing before the Board? 

Mr, Lyons. No, sir; [ don’t believe it was. 

Mr. Héperr. In 1954 they also asked for a hearing. 

Mr. Lyons. I believe they did, sir. And it seemed, if I recall, 
offhand, that the Government came back with a motion to dismiss, 
and it was a hearing on that particular motion, which was the one 
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when these other letters or some of the previous letters, I believe, did 
come in. 

Mr. Hépertr. That isright. That is what I wanted to discuss. 

Mr. Lyons. Yes, sir. 

Mr. H&épert. These are not the first letters that you got from Mr. 
Adams in the White House? 

Mr. Lyons. No, sir. I believe there were a total of four letters all 
during this case from the White House. 

Mr. Héserr. That is right. That is what I wanted to know. I 
give you these letters and ask you to read them and identify them with 
transmittals. I want them in the record. 

Mr. Lyons. That is why I was getting confused when Mr. Hardy 
was asking me. 

Mr. Héserr. That is right. I want to get it straight. I want to 
get what we are talking about. 

Mr. Lyons. Yes, sir. 

Mr. Hésert. Now we are talking about a previous time when 
Mr. Adams interested himself? 

(Mr. Lyons nods.) 

Mr. H&éperr. I want you to look at these letters. You weren’t 
there in 1942. I want to get them from the start when you were 
there. 

In 1957 you were not there, so you would not be involved. I think 
these are the 1954; 1954 and 1955. Keep them together, John, if 
possible. 

Mr. Courtney. Yes, sir. 

Mr. H&ésert. Identify what you are looking at. 

Mr. Courtney. Mr. Lyons, at the bottom of each letter is a pen- 
ciled number, the first being 188. And as you turn from letter to 
letter indicate which number you are using. 

Mr. Lyons. Which letter did you want me to go to? 

Mr. Courtney. It doesn’t make any difference. Take 188 first. 
Can you identify it? 

Mr. Lyons. Yes, sir. This exhibit No. 188, letter from Raylaine 
Worsteds, dated March 10, 1955, signed by George C. Lincoln. 

Mr. Hépert. You saw that letter and prepared the answer? 

Mr. Lyons. Yes, sir; I believe I did so. 

Mr. H&épert. Read it, Mr. Lyons. 

Mr. Lyons. Read the whole letter? 

Mr. Hépert. Read it out. 

Mr. Lyons. All right, sir. From Raylaine Worsteds, Manchester, 
N. H., dated March 10, to the Honorable Sherman Adams, assistant 
to the President, the White House, Washington, D. C. 

Dear SuHerRM: Thank you for your letter of March 1, 1955, with regard to our 
app sal to the Armed Services Board of Contract Appeals at Docket No. ASBCA 
No. 1842. 

Depositions were taken here in Manchester, N. H., on February 10, 1955, and 
were concluded. The only thing remaining is a hearing on the merits before the 
Board in Washington. Our appeal has been pending before the Armed Services 
Board of Contract Appeals since September 25, 1953, and the Government has 


had since that time or a period of about 18 months for ‘‘the preparation by the 
Government of its position.” 

The Government has done everything that its lawyers could think of to delay 
our appeal and we earnestly request your intersession [sic] so that their dilatory 
tactics may no longer be effective in holding up our appeal. 
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I only ask that you use your good offices to insist that the Armed Services Board 
of Contract Appeals set our appeal for an immediate hearing on the merits. 

Personal regards and best wishes, 

Sincerely. 
Signed ‘‘George,”’ typed “George C. Lincoln.” 

Mr. Héperr. Now, will you read the reply that you prepared to 
that letter? 

Mr. Lyons. Yes, sir. This is the 10th of March. 

Mr. Harpy. Was there a transmittal with that? 

(Mr. Kuhn aside.) 

Mr. Lyons. Do you have a copy of the reply? 

Mr. Courtney. Yes; we have it. 

Mr. Hésert. This is the transmittal slip that goes with that. We 
have a copy of that. 

Mr. Lyons, what date was that letter you just had? 

Mr. Kuun. March 10, 1955. 

Mr. Lyons. That is March 10. That would be shortly after 
March 10. This is February 16, March 1, April 5, 23, and so forth. 

Mr. Harpy. Would that correspondence be in your file, Mr. Lyons? 

Mr. Lyons. I am looking for it now, sir. 

Mr. Hépert. That was in March of 1954 you are reading from, 
Mr. Lyons? 

Mr. Lyons. 1955. 

Mr. Hésert. Let us go back a little further, then. This is a little 
complicated. 

Mr. Lyons. Back to the February letter. 

Mr. Hépert. I think the February letter of—wait a minute. Do 
you have your files available, your own files? Are they reflected in 
your own files? 

The first letter that appears here to Mr. Adams is on April 23, 1954. 
You were there then? 

Mr. Lyons. April 23, 1954. 

(Mr. Kuhn hands.) 

Mr. Lyons. Isn’t there one back in February? 

Mr. Hésert. I see no reply here. April 23, 1954. 

Mr. Harpy. Why don’t we ask Mr. Lyons where his file begins 
insofar as the Adams intercession was concerned? 

Mr. Hépert. Do you have your files there, Mr. Lyons? 

Mr. Lyons. Yes, sir. 

I believe— 

Mr. H&ésert. The first time you received a letter from Mr. Adams. 
You were the recorder of the Board. 

Mr. Lyons. Yes, sir. 

Mr. Hésert. Now, do your files reflect the communications? You 
probably have them more in order than we do. 

Mr. Lyons. Of course these have been torn apart, unfortunately. 

Mr. Hésert. So have these. 

Mr. Lyons. I believe the first one I have handy here, sir, is the one 
in February of 1955. 

Mr. Héperr. 1954. Well, I have one here in February of 1954, 
which shows no transmittal. 

Mr. Kuun. Mr. Chairman, I think the first letter was April 5, 
1954. And here is the buck sheet on that. 

Mr. Héserr. The first letter of Mr. Adams. 
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Mr. Kuun. Of the Raylaine Worsteds to Mr. Adams. 

Mr. Héperr. All right. Now, where is your reply? I think we 
are falling into order here now. Have you 181? 

Mr. Kuun. These are the buck sheets that go with that. 

Mr. Hépert. But I see no reply to that letter. 

Mr. Kuun. Here is 

Mr. Hess. Here is the reply. 

Mr. Kuun. April 23. 

Mr. Hfésert. April 23 would be the reply. 

Mr. Hess. 1954. 

Mr. Kuan. That is right. 

Mr. H&sert. I[ see; yes, 

Now, this is the letter to—— 

Mr. Lyons. April 5. 

Mr. Hiésert. April 5. 

All right, identify that. 

Mr. Kuun. These are the originals. 

Mr. Héperrt. All right. 

Mr. Kuun. The Army filed that. 

Mr. Hésert. Now, the letter of—what was that? That first letter 
that you have, Mr. Lyons. 

Mr. Lyons. April 23——— 

Mr. Kuun. April 5. 

Mr. Héserr. April 5. There itis. Do you recognize having seen 
that letter? 

Mr. Kouun. 180. 

Mr. Lyons. Yes, sir. 

Mr. H&éserr. Will you read that letter into the record? 

Mr. Lyons. All right, sir. 

Letter dated April 5, 1954, from the Raylaine Worsteds, Man- 
chester, N. H., to Hon. Sherman Adams, the White House, Wash- 
ington, D. C.: 

DreAR SHERMAN: Raylaine Worsteds, Inc., has asked the Armed Services 
Board of Contract Appeals to hear its appeal under contract No. W669-QM- 
10270, and Board has assigned Docket No. ASBCA No, 1842. 

We are vitally interested in obtaining a hearing on the merits and the Gov- 
ernment is seeking to prevent us from doing so. The Government has filed a 
motion to dismiss our appeal on a technical ground and our attorney has opposed it. 


Our attorney has filed a motion for a hearing on the merits and has requested 
that the Board fix a date for oral argument on this motion. 


We would be deeply grateful if you would request Roswell N. Austin, Chairman 
of the Armed Services Board of Contract Appeals, and Joseph A. Avery, Chair- 
man of the Army Contract Appeals Panel of the Armed Services Board of Contract 
Appeals to consider carefully the motion for hearing on the merits and if they 
determine it in the interest of justice, to seek to have the Board grant such motion. 

Mr. Héperr. Let me see that letter again. 

Mr. Huss. He isn’t through. 

Mr. Bares. He is not finished. 

Mr. Hfénert. You are not finished. Continue reading. 

Mr. Lyons. Here, I have a copy. 

Mr. Kuan. All right. 

Mr. Lyons (reading): 





We have been advised that a request on your part addressed to the recorder 
of the Board, William M. Lyons, will not serve any useful purpose, but that your 
request if addressed to Mr. Austin and Mr. Avery would be very helpful to us. 
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We wish to thank you for your interest and hope that we may secure your 
intercession upon our behalf, 
Respectfully, 


RAYLAINE WORSTEDS, 
Signed ‘George C. Lincoln,” typed ‘‘George C. Lincoln.” 

Mr. Hépertr. Do you have any comment to make on that second- 
to-the-last paragraph, that an appeal to you would do no good? 

Mr. Lyons. Apparently they come up against a brick wall, sir. 

Mr. H&serr. But you testified that the contractor could just as 
quickly as anybody else, or an attorney— 

Mr. Lyons. Well—— 

Mr. Hésertr. That you had given them quick action. Apparently, 
from the letter, you can deduce they didn’t get the action. 

Mr. Lyons. They got the action, sir, but not the type of action 
they desired. 

Mr. Hésert. When did they get the type of action they desired? 

Mr. Lyons. Well, in due course, sir, I would say that they got it 
not through the intercession. He is asking just for a hearing on the 
merits, and as can be ascertained from here, the Government had 
filed a motion against that hearing on the merits and that had to be 
disposed of first. 

Mr. Hésert. Now, from your office, you disposed of your action 
expeditiously? 

Mr. Lyons. Yes, sir. 

Mr. Héserr. It was the Government attorneys who were holding 
up the final hearing. Now, this is appeal. 

Now, let us understand what we are talking about, because it is 
very important. This is asking for action for a hearing on the merits. 

Mr. Lyons. Right, sir. 

Mr. Hépert. Where the one that Mr. Hardy read to you before 
was an action, request for a decision to hear on the merits. 

Mr. Lyons. Right, sir. 

Mr. Hésert. Which eventually was heard on the merits and even- 
tually was decided in Raylaine’s favor. 

Mr. Lyons. Yes, sir. 

Mr. Hépert. All right. 

Mr. Hess. Three years later. 

Mr. Lyons. Sir? 

Mr. Hésert. This is another appeal. 

Mr. Hess. Three years later. 

Mr. Héserr. Yes. 

Mr. Lyons. That is right, sir. 

Mr. Héserrr. Now, read the buck slip. 

Mr. Kuun. I hand you a memo dated April 8, 1954. Would you 
identify that and read it? Read that into the record. 

Mr. Lyons. This is a buck slip, a White House buck slip, dated 
April 8, 1954, addressed to Colonel Davis. It says: ‘Please have 
prepared a draft reply for Governor Adams’ use.”’ Initials “R. L. S.,” 
“Attachment.” Down below it says: “From Lieutenant Colonel 
Robert L. Surles, U. S. Army, Military Aide to the President.” 

Mr. Kuxn. Read that into the record, please, Mr. Lyons. 

Mr. Lyons. This is a buck slip from the White House April 8. 
“Memo to Colonel Surles from Governor Adams. Would you have 
someone look into this and supply me with a draft reply?” 
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Mr. Hfésert. Now, the next—now, the draft that you prepared to 
that letter, Mr. Lyons. 

Mr. Harpy. You prepared a reply to that which would have had 
to involve your own defense? 

Mr. Lyons. Sir? 

Mr. H&épertr. That is all right. Go on and read it. 

Mr. Lyons. I believe the reply was, marked 170, dated April 23, 

Mr. Hféserr. Now, you prepared a reply to that letter. 

Mr. Lyons. I am pretty sure that I did prepare the reply to that, 
sir. I don’t see my initials on here. But this copy I have here I 
believe is the White House copy. I am pretty sure I prepared that 
reply, sir. 

Mr. Héserr. Here is another thing, another important angle, that 
I wanted to bring out. 

Can you say that you did prepare that reply, to the best of your 
recollection? 

Mr. Lyons. Sir, I believe I prepared a draft of a proposed reply 
that this was based on. This I believe—— 

Mr. Hésert. What makes you say that? 

Mr. Lyons. Well, this, I believe, sir, is a copy of the letter that was 
sent out to Mr. Lincoln by Mr. Adams. This is a finished—— 

Mr. Hféserr. Would you indicate to the committee, then, that Mr. 
Adams revised the draft that you submitted? 

Mr. Lyons. I believe so. 

Mr. Héserr. It is important. Now, again, I repeat. It is im- 
portant to know whether to the best of your recollection you did pre- 
pare a draft, a suggested draft. 

Mr. Lyons. I believe that I prepared a double-spaced proposed 
draft, draft of a proposed reply, sir. 

Mr. Hésert. Now, the reason I ask that question—I want to 
stress it and labor it. In spite of the fact that Mr. Adams was ad- 
monished not to go to you but to go to Mr. Avery and Mr. Austin, 
as a matter of fact the referral did go to you and not to Mr. Avery or 
Mr. Austin? 

Mr. Lyons, I believe it did come to my office. 

Mr. Héserr. See, that is important now. 

Well, would the referrals from the White House be handed directly 
to you or to Mr. Austin and Mr. Avery? 

Mr. Lyons. They would be sent down by messenger from the 
liaison office to my office, sir. 

Mr. Héserr. To your office. They would not pass from Mr. 
Austin’s hands or Mr. Avery’s hands. 

Mr. Lyons. I don’t think so, sir. It is possible that someone could 
take them in there to them, sir. But as a matter of course, everything 
coming was supposed to come to me as the recorder, sir. 

Mr. H&ézerr. In other words, from the White House, Congressmen, 
or Joe Blow? 

Mr. Lyons. Yes, sir. Everything coming to the Board was to come 
to me. 

Mr. Hfé&perrt, At any time do you ever recall any exception to that 
rule, that came to your attention? 

Mr. Lyons. The only times that I recall that anything went directly 
to Mr. Austin or Mr. Avery would be when it came from the Office 
of the Secretary or Assistant Secretary of the Army. They would 
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send it to them personally as the Chairmen—a messenger or a 
secretary, clerk, would bring them down to them. As a general rule, 
if it came by the normal office procedure it would come to me, sir. 

Mr. Hféperr. That is whether it was White House or congressional? 

Mr. Lyons. Yes, sir. 

Mr. Hépert. Read the letter that you prepared, the substantive 
draft. 

Mr. Lyons. All right. 

I believe I prepared the draft or information to base the reply on, 
to this letter which is dated April 23, 1954. 

Heading of the White House. 

Dear GEORGE: Immediately upon receipt of your recent letter concerning an 
appeal to the Armed Services Board of Contract Appeals, I requested that the 
proper people look into the subject. 

According to information sent me, a review of the facts in this case indicates 
that no action was taken by your company to present the matter to the Board 
from November 13, 1941, until June 22, 1953. On that date your attorney for- 
warded a letter to the Board claiming that your letter of November 13, 1941, 
was an appeal and requested docketing the matter as an appeal and fixing a hearing 
date. In view of the delay of about 11% years, and the fact that in the interim 
your claim has been denied by the Comptroller General in 1942, it appears that 
the Government trial attorney in this matter is justified in requesting a ruling 
from the Board on the jurisdictional questions raised by the Government’s motion 
to dismiss. 

I am advised that the Board of Contract Appeals wrote to your attorney”on 
March 23 of the current year permitting him to introduce any evidence on the 
merits that he desires on the hearing date set for the Government’s motion to 
dismiss. Also the Board has authorized your attorney, if he is not satisfied with 
such procedure, to argue your position on your ye ae for a hearing on the merits 
at an early date to be selected by him and the Government trial attorney. Ifam 
sure the Board will give careful consideration to your case. 

Personal regards. 

Sincerely, 
SHERMAN ADAMS, 

Addressed to “George C. Lincoln, Raylaine Worsteds, Inc., Man- 
chester, N. H.” 

Mr. H&éseErt. Now, read the next 

Mr. Miuuer. Mr. Chairman. 

Mr. Héperrt. Yes. 

Mr. Muuer. If this letter came down to you with a reference to 
Mr. Avery, and Mr. Austin in it, would you refer the letter to them 
or discuss it with them or would you just go ahead and prepare the 
answer without further consultation with them? 

Mr. Lyons. Sir, I would prepare a proposed reply and then take it 
in to them and get their approval on it, sir. 

Mr. Miter. Did you do that in this case? 

Mr. Lyons. I am pretty sure I did, sir. 

Mr. H&éserrt. So then it was referred to Mr. Avery and Mr. Austin. 

Mr. Lyons. After I had prepared a draft reply. 

Mr. Hésert. But it did go to them. It had their personal 
attention. 

Mr. Lyons. Yes, sir; I am sure it had their clearance, of both of 
them, because I believe at that time if I recall correctly Mr. Austin 
was still chairman and Mr. Avery was chairman of the Army panel. 

Mr. Hépertr. What? 

Mr. Lyons. Mr. Austin, I believe, was president of the Board, and 
Mr. Avery was chairman of the Army panel. 
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or a Mr. Hésert. Do you recall the visit itself? 

1 rule, Mr. Lyons. No, sir; I don’t. 
r. Mr. Hésert. But you feel certain that you did take it to them? 
ional? Mr. Lyons. I am pretty sure I did, sir. I didn’t have enough 

authority in my own mind to handle such a thing on my own volition. 
untive Mr. Hfésert. Especially when they were admonished not to go to 

you. 
Mr. Lyons. Yes, sir. 

ly on, Mr. Hépert. Do you recall that admonishment? 


Mr. Lyons. Yes, sir; I believe I remember seeing that. 
Mr. Hépert. It stuck out in your mind? 








ing an | Mr. Lyons. Yes, sir. 
iat the Mr. Bates. Mr. Chairman 
Sbictel Mr. Miuier. Mr. Chairman, 
Boat Mr. Hésert. All right, Mr. Miller. ee 
ey for- Mr. Miter. In the ordinary receipt of mail in your office, where 
, 1941, a letter came addressed to the president of the Board, Mr. Austin, or 
sea Mr. Avery, that is, the president or a chairman, would you normally 
sehen open that letter, in the case of routine mail, and then take action and 
ruling then refer it to them or would you give the letter unopened to them? 
notion Mr. Lyons. Sir, if it looked like official mail, my clerk would open 
ie it up and put it on my desk, attaching the envelope with the letter, 
a 4d and then after I looked at it, if it was a personal matter I would take 
ion to it to them and apologize for its having been opened. 
d with Mr. Mituer. I just wanted to get that. Thank you. 
merits Mr. Hésert. In my office the first letters opened are those marked 
io “Personal.” 
Now, read the next letter 
Mr. Barres. Mr. Chairman. 
AMB. Mr. Hféserr. You wanted to ask? 
Man- Mr. Bates. Yes. 
Mr. Lyons, when you prepare letters of that nature, do you ordi- 
narily have them cleared by the president or the Chairman of the 
Board? 
Mr. Lyons. If it is not what I would term a routine reply; yes, sir; 
ce to or a routine inquiry. In most cases, the most letters that came in, 
them sir, | could handle. 
e the Mr. Bares. I see. 
Mr. Lyons. After I worked with Mr. Austin and Mr. Avery and 
ike it Sproul—he was chairman of the Navy panel—I more or less reached 
the point there of where I could answer most of the letters. But as 
I stated before, the accepted system was to come up with a proposed 
reply and then just take it in there, rather than have them tell me 
istin, what the reply should be. 
Mr. Bares. Thank you. 
sonal Mr. Lyons. Considering the proper procedure. 
Mr. Hféserr. Now, Mr. Lyons, identify the next letter that you i 
th of received from Governor Adams. i 
ustin Mr. Lyons. Do you have that last one of March? i} 
anel, Mr. Kuun. There is a February—— . 
Mr. Lyons. February of 1955, I think. 
/ and Mr. Kunn. That is the next one, isn’t it? 


Mr. Lyons. I think it is. 
I believe the next one, sir, from Raylaine. 
28794—58——11 
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Mr. Hépert. Yes. 
Mr. Lyons. Dated February 16, 1955, addressed to Mr. Adams at 
the White House. 


Dear SueErm: If you will refer to your letter of April 23, 1954, you will note that 
you interceded with the Armed Services Board of Contract Appeals to obtain a 
hearing on the merits of our appeal which is docketed as an ASBCA No. 1842 and 
the Board [sic] insisted on a hearing with the Government’s motion to dismiss. 

On January 21, 1955, the Board overruled the motion to dismiss. 

We have now requested the Board to have a hearing on the merits of our appeal 
in the week of March 28, 1955. 

The Government has delayed our hearing long enough. 

Please see what you can do to get the Board to give us a hearing during the week 
of March 28, 1955. 

Respectfully yours, 
RAYLAINE WorstTeEps, INc., 
(Signed) George. 
(Typed) Gerorce C. Lincoun. 


Then there is a note down at the bottom: 


Referred to Colonel Schulz by route slip for draft of reply for Governor Adams’ 
signature, 2-21-55. 


There is a buck slip attached to it dated February 25, 1955, from 
the White House to the Staff Secretary: 
Attached is a draft reply based on information from the Department of the 


Army for Governor Adams’ use in responding to Mr. George C. Lincoln. 
From: Col. Robert L. Schulz, United States Army, military aide to the President. 


Mr. Hépert. Now, you drafted a reply to that letter? 

Mr. Lyons. I am pretty sure I did. 

Do you have the reply there? 

Mr. Kuan [handing]. Is that it? 

Mr. Lyons. I think it is; March 1, 1955. That would be it. 

Mr. H&éserrt. All right. 

Mr. Lyons. Sir, I have a copy of a letter here from the White 
House, signed “Sherman Adams,” to “Dear George,’”’ which I believe 
is a reply to Mr. Lincoln’s letter of February. 

Mr. Hésertr. Which you drafted? 

Mr. Lyons. I am pretty sure I drafted this, sir. This is in finished 
form. 

Mr. Hépert. All right. 

Mr. Lyons. So it doesn’t have the initials on there to identify it 
by. But the contents of it I am sure of. 

Mr. Héserrt. All right. 

Mr. Lyons. The letter, dated March 1, 1955, is to “Dear George’’: 

Upon receipt of your letter, I looked into the matter concerning your appeal to 
the Armed Services Board of Contract Appeals. 

I have now been informed that your appeal may be set for a hearing on the 
merits contingent upon the taking of depositions as recently requested by your 
attorney and preparation by the Government of its position. The latter will 
necessarily have to be compiled from the records which were retired to the records 
storage depot about 10 years ago. Accordingly, it is just not possible to predict 
whether the necessary arrangements will be completed so as to merit a hearing i> 
the case at the date you urge. 

Please be assured that the Board of Contract Appeals will set your appeal for 
hearing just as soon as the pretrial procedures are completed. 

Personal regards. 

Sincerely, 
SHERMAN ADAMS. 

To GreorcE C. LINCOLN, 


RAYLAINE WORSTEDS, 
Manchester, N. H. 
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Mr. Hésert. Now, the next letter. 
Mr. Lyons. July 1956? 
Mr. Kuun. I have a letter addressed to—— 
Mr. Lyons. Let’s see, this is March 10. 
Mr. Kuun. To Sherman Adams; is that the letter, Mr. Lyons? 
Mr. Lyons. I am pretty sure this is it. 
The next one, March 10, 1955: 
Hon. SHERMAN ADAMs, 


Assistant to the President, 
White House, Washington, D. C. 

Dear SHeERM: Thank you for your letter of March 1, 1955, with regard to our 
appeal to the Armed Services Board of Contract Appeals in docket No. ASBCA- 
1842. 

Depositions were taken here in Manchester, N. H., on February 10, 1955, and 
were concluded. The only thing remaining is a hearing on the me rits before the 
Board in Washington. 

Our appeal has been pending before the Armed Services Board of Contract 
Appeals since September 25, 1953, and the Government has since that time, for a 

eriod of about 18 months, for the preparation by the Government of its position. 

he Government has done everything that its lawyers could think of to delay our 
appeal. We earne stly re quest your intercession so that their dilatory tactics 
may no longer be effected in holding up our appeal. 

I only ask that you use your good offices to assist the Armed Services Board of 
Contract Appeals and set our appeal for an immediate hearing on the merits. 

Personal regards and best wishes. 

Sincerely, 3 
(Typed) Groree C, LINCOLN. 

Mr. Hésert. Do you have buck slips on that? 

Mr. Lyons. Let me find the buck slips on that. I am pretty sure 
they are here. 

Mr. Hésert. The buck slips are missing? 

Mr. Lyons. I haven’t located them yet. 

Mr. Kuun. I think we have to give him a little time to go through 
his file, Mr. Chairman. 

Mr. Lyons. I believe this is the buck slip here, sir. It is dated 
March 15. 

Mr. Hésert. This is the drafted reply which you prepared? 

Mr. Lyons. No, sir; this is the buck slip, sir. 

Mr. Hésert. Oh, you got the buck slip. Fine. 

Mr. Kunn. Dated when? 

Mr. Lyons. March 15, 1955. 

rT 

The note says: 

GoveRNoR: You may wish to see this letter from Mr. George Lincoln asking 
you to intervene to speed up a case. You wrote Mr. Lincoln on March 1 (copy 
attached) explaining the situation, and assuring him the case would be set as 
soon as the necessary records could be compiled from a ‘‘musty’’ record storage 
depot. 

i believe no further action is in order at this time, but intend to check on it 
April 1. 

Mr. Hépert. Signed? 

Mr. Lyons. I believe that ties in—are these your numbers here, sir? 

Mr. Héserr. Signed by whom? 

Mr. Kuun. Those are Army numbers. 

Mr. Lyons. It is signed by ““LAM”—no, the last name is Minnich. 

Mr. Hésert. Minnich. Do you know who that is? 

Mr. Hess. That is on White House stationery, isn’t it? 

Mr. Lyons. White House memorandum paper, sir. 

Mr. Hféserr. Do you know who that individual is? 
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Mr. Lyons. No, sir; I don’t. 

Mr. Héserr. All right. 

That is to the Governor, now. Now, give us the buck slip from 
the Governor to the liaison. 

Mr. Hess. There are none. 

Mr. Lyons. Sir, I don’t think that one came on over. 

Mr. Hésertr. Oh, recommended no answer to the letter? 

Mr. Hess. Yes. 

Mr. Lyons. I don’t believe that one came over. 

Mr. H&ésert. You didn’t prepare an answer to that one? 

Mr. Lyons. No. 

Mr. Hépert. Nor did you see that letter? 

Mr. Lyons. I believe it was sent over to us for our information. 

Mr. Hépert. Your information? 

Mr. Lyons. Yes, sir. 

Mr. Hépert. All right. Now, the next letter. 

Mr. Lyons. Let’s see, that is March 1955. Do you have one 
there 

Mr. Kuun. Of March 25? 

Mr. Lyons. March 25? I have April of 1956. Do you have an 
item there of March 25? 

Mr. Kuun. Of 1955. 

Mr. Lyons. No. The next one I have here on that is 1956. 

Mr. Kuun. What date in 1956? 

Mr. Lyons. It is White House stamped “July 21, 1956.” 

Mr. Kuun. No, there is one in between there, of March 25, 1956. 

Mr. Lyons. Do you have a copy of it there? 

Mr. Kuun. No. But there is a reference to it. 

Mr. Harpy. March 25, 1956. Here is a reference to it. 

Mr. Kuun. You have that. 

Mr. Hépert. You don’t want that in 1956. Mr. Lyons was not 
there in 1956. 

Mr. Kuun. Well, let hand you a letter captioned ‘“Draft,’’ Mr. 
Lyons 

Mr. Lyons. 203? 

Mr. Kuun. No. 203, and see if you have seen that. Tell the 
committee whether you have seen that before or not. 

Mr. Lyons. This looks familiar, but I can’t definitely state. 

Mr. H&ésertr. What is that? 

Mr. Lyons. This does look familiar, but I can’t definitely identify 
it. 

Mr. Kuun. Did you prepare it? 

Mr. Héserrt. If you can’t identify it, set it aside. 

Mr. Lyons. Sir? 

Mr. Hi&pert. If you can’t identify it, set it aside. 

Mr. Lyons. I can’t identify it as being connected with an inquiry, 
definitely an inquiry from outside. 

On here there is some indication that this is a copy or was being 
sent to the attention of the White House liaison officer, Office of the 
Chief of Staff. 

Mr. Kunun. Can’t 

Mr. Lyons. It is numbered in the fashion that the Board’s file is 
numbered, so it could have come from the Board’s file. 


Mr. Kuun. Can you say that you did not prepare that draft? 
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Mr. Lyons. I don’t recall having prepared this draft, sir. 

Mr. Héserr. Allright. Set it aside. 

Mr. Kunn. What is the next—— 

Mr. Hess. That is all. He left then. 

Mr. Hf&éperrt. Is that the last? 

Mr. Lyons. Let’s see. 

Mr. Héserr. That you associated yourself with. 

Mr. Lyons. Well, there is one other here, I believe. 

Mr. Courtney. Mr. Chairman. 

Mr. Hésert. Yes, if you have another one. We want to complete 
what you have knowledge of. 

Mr. Lyons. Sir, I believe this one here came in the last or just before 
I left the Board. It is Raylaine Worsteds, Inc., Manchester, N. H. 
There is a stamp in the upper right-hand corner, ‘““White House,”’ 
dated July 21, 1956, addressed to Sherman Adams. Reference 
Raylaine Worsteds, giving the contract number and ASBCA number. 
It says: 

Dear SHERM: As you may recall from a previous letter, Raylaine Worsteds 
(who are now in process of liquidation) have a claim as above. 

We are anxiously awaiting a decision from the Board, and would greatly ap- 
preciate it if you could inquire when it may be expected. 

We are certain that your interest on our behalf will result in an early favorable 
decision. 

Please accept our best wislies and kindest personal regards. 

Cordially yours, 
RAYLAINE Worsteps, INc, 
Typed “Allen S. Grew,” I believe it is. 

Mr. Hfserr. You saw that letter? 

Mr. Lyons. Yes, sir; I believe I remember seeing the original of this. 

Mr. Hféserr. The transmittal now. 

Mr. Lyons. This is your copy, is it? I guess that is my copy. 

Mr. Kunn. That is your copy. Let me look at it again, will you, 
please? 

Mr. Lyons. Yes. 

Mr. Kvuun. I would like to refer you back to 1955 for a minute, 
concerning that exchange of correspondence between Mr. Grew and 
Sherman Adams. 

Have you seen this document before? 

Mr. Lyons. This routing slip; yes, sir. I have a copy of it here. 

Mr. Kunn. Did anything precede that? You did read into the 
record the buck slip—— 

Mr. Lyons. This routing slip; no, sir. 

Mr. Kunn. Not that one, but the one of March 15. 

Mr. Lyons. Yes. 

Mr. Kunn. From L. A. Minnich. 

Mr. Lyons. Yes, sir. 

Mr. Kuun. All right. Will you proceed with that one? 

Mr. Lyons. Let’s see, this is 1955. Did I give you a copy of a 
letter there I just read, a carbon copy, a tissue copy? 

Mr. Kuun. Yes. The one I just gave you. 

Mr. Lyons. Yes, sir. This is White House—— 

Mr. H&serr. This is your prepared reply? 

Mr. Lyons. No, sir. 

Mr. Kuun. No. 

Mr. Lyons. No, sir; this is the routing slip. 
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Mr. Kuun. The routing slip? 

Mr. Lyons. He is asking about this routing slip, to identify this 
routing slip. 

Mr. H&ésert. All right. 

Mr. Lyons. It is a routing slip on White House paper, with 
stamp in the upper right-hand corner, “Received April 12, 1955, 
central files.” It indicates in writing “Irene. File returned. 
Governor Adams orally advised by one Mr. Lincoln has his hearing 
set for May 11. Mr. Lincoln also notified.” Signed ‘‘FS,’’ I believe 
it is. 

Mr. Hépert. Now the next one. 

Mr. Harpy. Who is that signed by? 

Mr. Lyons. Just initials, sir, “FS.’’ I think it is “S.” 

Mr. Harpy. You don’t know who that is? 

Mr. Lyons. No, sir. 

Mr. Hépert. Now we have one more letter, as I understand it. 

Mr. Lyons. The other letter I believe I just read into the record. 

Mr. Hépert. Fine. 

Mr. Lyons. Of July 1956? 

Mr. Hésert. Yes. You just read it. 

Mr. Kuun. There was a prepared or a suggested reply on that. 

Mr. Harpy. I am sure we put that in the record. 

Mr. Kuuy. It is. 

Mr. H&ésert. I recognize it is in the record, but it has not been 
put in the record on the responsibility of the witness as a document in 
front of him. It has not been identified. Now, if you can identify 
that as being that—— 

(Mr. Hess aside. ) 

Mr. H&sert. Oh, did you originally identify that? 

Mr. Lyons. I believe I originally identified this. 

Mr. Héperr. At the beginning, that is correct. I had forgotten 
that. I was so confused by the previous witness that I didn’t remem- 
ber that. 

Mr. Kunn. We want to establish that you did identify the proposed 
reply. 

Mr. Lyons. I am pretty sure this is the reply to that. 

Mr. Hépertr. Now, that completes, Mr. Lyons, to your knowledge, 
the contract which you had with this particular matter as related to 
the documents that you have identified having seen, and having read 
the transmittal slips or buck slips, and having replies which you have 
read? You have written or prepared the ‘drafts which you have 
identified in answer to these letters? You are really the author of the 
drafts, the suggested draft? 

Mr. Lyons. Yes, sir. 

Mr. Héserr. Any questions? 

Mr. Harpy. I have one other question, Mr. Chairman. 

Mr. Chairman, I would just like to inquire of Mr. Lyons: Have you 
had any conversations with the Inspector General about this case? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. When? 

Mr. Lyons. About 2 weeks ago, 3 weeks ago, sir. 

Mr. Harpy. It has been that long ago? Can you pinpoint that 
date a little clearer than that? 
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Mr. Lyons. I would have to look at a calendar, sir, to refresh my 
memory. 

Mr. Harpy. What was the nature of their inquiry? 

Mr. Lyons. Pretty similar to the inquiry here. Identifying 
whether or not I knew of any—I knew of these letters and what I 
knew about the procedures of the Board, could I identify any of the 
documents that were in the Board’s file, sir. 

Mr. Harpy. Did they make any: well, first. of all——— 

Mr. Lyons. I might say, sir, that it was also a classified or closed 
session. I was warned that I shouldn’t discuss my testimony. 

Mr. Harpy. Were you told not to tell this committee about your 
testimony? 

Mr. Lyons. No, sir. I was just told not to disclose what I had told 
the investigators 

Mr. Héserr. Do you consider yourself—have you told us what you 
told them, or that you consider yourself bound before this committee? 

Mr. Lyons. I have answered substantially the same questions to 
you people that I did to them, sir. My testimony to them I daresay 
is darn near verbatim to what I have given to you, sir. 

Mr. Héserr. And nothing more? 

Mr. Lyons. And nothing more, sir—well, I might say I did elab- 
orate a little bit more to them on the procedures of the Board, sir, 
because they were not cognizant of the procedures and rules of the 
Board and I had to explain the background functioning of the Board 
for their orientation. 

Mr. Harpy. When did you first become aware of the likelihood 
that this committee would call you to testify? 

Mr. Lyons. I think it was about Monday morning of this week, sir. 

Mr. Harpy. Have you had any conversations with anybody about 
the nature of your testimony which you should give this committee? 

Mr. Lyons. No, sir. 

Mr. Harpy. There has been no suggestion that you should withhold 
any information or not answer fully? 

Mr. Lyons. No, sir. I have refrained from discussing this since I 
was called into the Inspector General’s office on their original i inquiry 
and have refrained from discussing this case with anybody. 

Mr. Harpy. Now let me ask you: Back during the time you were 
recorder for the Board, who from the White House staff, if anyone, 
every phoned you in connection with this case? 

Mr. Lyons. Outside of the litigants, you mean, sir? 

Mr. Harpy. Yes, I said from the White House staff. 

Mr. Lyons. From the White House. It seems to me that I recall 
in the very early days of this case, about the time, shortly after the 
decision in the Court of Claims was rendered and Mr. Me Dermott, the 
counsel for this company, was bringing up his case before the Board, 
that some one from the White House called me, some staff member 
over there, some “Indian,” I might say. 

Mr. Hépertr. Some who? 

Mr. Lyons. Some Indian. 

Mr. Héserrt. Indian? 

Mr. Lyons. Possibly a ‘‘squaw.’ 

Mr. Héserr. Will you identify what you mean by an Indian and a 
squaw? 


’ 
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Mr. Lyons. Someone in a lower ranking position on the profes- 
sional staff, sir, who called in regards to it. I don’t remember the 
individual, but I do remember that it was a White House call and 
that I went into great lengths in explaining the position of the Board 
and the functioning of the 3oard, that it was a quasi-judicial pro- 
cedure and that the man would get a fair shake before the Board if 
he followed its procedure and get a good attorney. 

Mr. Harpy. Do you have any record anywhere of that telephone 
conversation? 

Mr. Lyons. There might be somewhere in this file, although I 
didn’t find any, a note to that effect, because it was my custom in 
there to use a standard Department of the Army form on telephone 
calls—who called, what time, and so on, giving the details there, to 
refresh your memory at a later date for any commitments made. 
But I don’t find any note in here on that sir. 

Mr. Harpy. Were those cards filed in that file? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. In keeping with that kind of practice, did you have 
any memorandums with respect to telephone calls from Members of 
Congress in connection with that? 

Mr. Lyons. With that case? 

Mr. Harpy. Yes. 

Mr. Lyons. Yes, sir. There are some letters in here and telephone 
notations on various Members of Congress who have called, sir, and 
4 ee 

Mr. Harpy. They are in the file. 

Mr. Lyons. Yes, sir; copies of congressional letters, sir. 

Mr. Harpy. Does that file extend beyond the period of your 
service as recorder, or does it end at that point? 

Mr. Lyons. It covers the whole period of this case before the Board, 
sir, but continues on after I left. 

Mr. Harpy. So that has documents that would be familiar to your 
successor, if they relate to a period after you went to some other 
point? 

Mr. Lyons. After September 1956; that is correct, sir 

Mr. Harpy. Thank you. 

Mr. Hess. May I ask a question? 

Mr. Hfépert. Yes. 

Mr. Hess. Mr. Lyons, you refer to this White House call. You 
say it was about the time that the case was pending in the Court of 
Claims. 

Mr. Lyons. Or was after the Court of Claims had rendered its 
decision saying—as I recall, the decision was that he had not exhausted 
his administrative remedies and should pursue an appeal to this Board, 
sir. 

Mr. Hess. Was that around 1950 or 1951, thereabouts? 

Mr. Lyons. I think it was 

Mr. Courtney. 1956. 

Mr. Hess. No. 

Mr. Lyons. I think it was later than that. I think it was 1953, sir. 
I think it was around 1953. I might be wrong in the date, but it was 
right after I got back—after I got in with the Board, went back with 
the Board. That was when they started this motion to dismiss, and 
then lack of jurisdiction. It was a jurisdictional question. 
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Mr. Hess. That was before you received any of these letter from 
Mr. Adams? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. One other question. Are you aware of any repre- 
sentations made by any person of influence, in the White House, in the 
Department of the Army, or in the Congress, seeking preferred action 
by the Board in this case? 

Mr. Lyons. No, sir; I do not believe I have, outside of what you 
might infer from these letters that are reflected here in this case. 

Mr. Harpy. Are you aware of any scuttlebutt or general conversa- 
tion around the Board’s offices indicating that the White House wanted 
favorable action on this case? 

Mr. Lyons. I believe I remember the general, shall I say, bitching 
and griping among the Board of White House attempting to interfere 
with their reaching a fair decision in this case. 

Mr. Harpy. There was a feeling on the part of Board members—— 

Mr. Lyons. Because of these letters, these ‘“‘Dear Sherm”’ letters 
being forwarded over to us by the White House, that the Board was a 
little unhappy—to paraphrase it, ‘“The White House trying to inter- 
fere with their proper procedure.” 

Mr. Harpy. You were in daily contact with members of the Board, 
were you not? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. And the members of the Board would normally talk 
pretty freely—you prepared most of their correspondence for them, 
did you not? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. So the members of the Board would discuss freely 
matters of this nature, matters relating to anything that happened to 
affect their performance? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. Is that correct? 

Mr. Lyons. Yes, sir. 

Mr. Harpy. And you think that it is accurate to say that there 
was a current of dissatisfaction because of what some of them con- 
sidered to be pressure from the White House? 

Mr. Lyons. Yes, sir; I would say that, that they did not like the 
White House interfering or even getting in on the case because of the 
implication that they might be getting bulldozed into a decision. 

Mr. Harpy. Thank you, Mr. Chairman. 

Mr. Barrs. Mr. Chairman, on that point, I asked the witness some 
time ago if he considered there was any pressure exerted on the part 
of the White House or Members of Congress, and the answer was in 
the negative, as I recall it. 

Mr. Lyons. Well, sir, going back to that point, it depends on how 
the person reacts to having these letters sent in to the Board. Some 
Board members might say, ‘Well, we are being forced into it,” and 
others would take a casual reaction and say, “Oh, the hell with them,” 
or something to that effect. 

Mr. Bates. Well, what in the memorandum would they object to? 

Mr. Lyons. Sir? 

Mr. Bates. Those who expressed their opinion on the subject: 
What did they object to? 
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Mr. Lyons. Well, they would say something to the effect that they 
wished the White House would stay out of this case or out of these 
cases and leave the Board function as it should function, without——— 

Mr. Bares. Did they feel the same way about Members of 
Congress? 

Mr. Lyons. Sir? 

Mr. Bates. Did they feel the same way about Members of 
Congress? 

Mr. Lyons. No, sir; because to the best of my knowledge I do not 
ever remember a Member of Congress really trying to sway the Board 
in one way or the other on a case. They usually inquired, “Well, my 
constituent has contacted me to give them some help. What is the 
situation?’ And after it would be explained to them, that it was a 
quasi-judicial proceedings, that if their attorney got on the ball and 
got his pleadings in there would not be any delay, that if they asked 
for extension of time for filing briefs or a leananas ment of the hearings, 

then they would be creating their own delays and hence they would 
not get their decision as quickly as possible—— 

Mr. Bates. Well, will you indicate to the committee what document 
or documents atte mpted to sway the judgment of the members? 

Mr. Lyons. I would say that these White House letters probably 
were intended to try and sway the Board into giving favorable 
decisions, on the face of it. 

Mr. Bates. Can you read anything in those memorandums that 
would give you any reason to believe that? 

Mr. Lyons. No, sir; none other than the fact that they are referred 
from the White House and that he is asking for favorable considera- 
tion, sir. 

Mr. Bates. But did the memorandum ask for favorable consider- 
ation? 

Mr. Lyons. The buck slips, no, sir; I do not believe so. 

Mr. Bates. The ones that came from Colonel Schulz, for instance, 
from Governor Adams? 

Mr. Lyons. No, sir. 

Mr. Bates. Did any of those indicate in any way—— 

Mr. Lyons. I would say those from Colonel Schulz, and so forth, 
were essentially bucking it down for appropriate reply. 

Mr. Bates. To which one do you refer when you say that some 
from the White House indicated that it was for the purpose of swaying 
the members? Which ones do you refer to? 

Mr. Lyons. I apparently created the wrong impression. What I 
meant, sir, was that where the constituent ran to the White House 
and the White House sent the constituent’s letter over to us, it is 
inferring that the White House would like to have favorable con- 
sideration. 

Mr. Batss. Even though they only asked for a suggested reply? 

Mr. Lyons. Yes, sir. 

Mr. Bares. Is there anything that you can deduce from reading 
any of those memorandums that in any way they want you to do 
something contrary to what you think is right? 

Mr. Lyons. No, sir. 

Mr. Bares. Is there any——— 

Mr. Lyons. No, sir; not from the memorandums of referral; no, sir. 
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Mr. Bates. Then from what do you deduce that conclusion, that 
they wanted to sway the members? 

Mr. Lyons. Merely the fact that the White House is referring it 
over, rather than their turning around and sending it back to them 
and saying, ‘‘Well, there is nothing we can do about it, it is before a 
judic ial proc ee ding, ” sir, 

Mr. Bates. Do you believe Congressmen should do the same 
thing? 

Mr. Lyons. Well, Congressmen, as I found them, both when I 
was with the Board and then later on with L. and L., invariably would 
say “Here is an inquiry, give me the information that will clear up 
this point. Is there something that can be done for him? Do they 
need advice?” And invariably, in this case, at the Board, I used to 
send up copies of the Board’s Rules and Procedures and the charters 
and sometimes a note explaining how they can go about expediting 
their case, how they should handle it. 

Mr. Bares. I fail to determine the distinction that you draw. 

Now let us back up a little bit. 

Mr. Lyons. All right. 

Mr. Bares. Do I understand in your judgment if the White House 
gets a letter, they should return that or reply to it and tell the people, 
“Well, we cannot get into it. It is all mght for Members of the 
Congress to make the inquiry, but down here in the White House we 
should not have anything to do with the executive agencies.” Is 
that the position you take? 

Mr. Lyons. Not exactly that, sir. 

Mr. Bares. Then tell me precisely. 

Mr. Lyons. I feel the White House should inquire and say, “Can 
you give me a reading on the current status of this appeal?” 

Mr. Bares. Well, they said, “Prepare a suggested reply.” 

Mr. Lyons. That I think is all right. It is just intra-Government 
functions. 

Mr. Bares. Well 

Mr. Lyons. But it does create impression on the people in the 
Government, I think, and from people I talked to, that if they get 
letters referred to them from the White House or from Members of 
Congress, they had better get on the horse and start riding it and 
hurry up and get some action on it. 

Mr. Bares. You linked both of them together. You say Members 
of Congress or the White House? 

Mr. Lyons. Well 

Mr. Bares. You drew a distinction a few moments ago. 

Mr. Lyons. Well so far as I was concerned with the Board now 
I had stepped over into my other functions with L. and L. With the 
Board, the Board members generally—the general attitude was from 
the White House that they were trying to exert pressure. From 
Members of Congress it was usually a little bit different, because 
Members of Congress word their inquiries a little bit differently. 
They know what is going on. They are aware of the Board’s func- 
tions and that it is a quasi-judicial procedure and you have to follow 
procedures, as you do in court. 

I think a lot of the people in the White House staff do not fully 
realize that with the Board it is a judicial procedure and that people 
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just can’t, shall I say, lean a little bit favorably in one way or the 
other, that they are coming up with a cold, cut decision. 

Mr. Bates. The thing I am interested in trying to determine is how 
do you come to that conclusion, when all you have before you is a 
memorandum asking for a suggested reply? 

Mr. Lyons. Well 

Mr. Batrs. How do you read this inference into it? That is what 
I don’t understand. 

Mr. Lyons. I might say, sir, that is more or less the feelings, shall 
I say, and expressions of feeling, that when something comes from 
the White House, which is the top executive agency , that when they 
refer it to you, they want favorable action. 

Mr. Bates. Well, what should the White House do when they 
receive mail? 

Mr. Lyons. Well, I have seen it happen in other cases—stepping 
aside from Raylaine Worsteds. I have seen the White House send 
cases over to us, to the Army, and say, “for direct reply,” in which 
case the Army would then—would send a letter back to the party 
saying, “Your letter addressed to the President has been referred to 
this office for a direct reply. Your problem comes under the jurisdic- 
tion of such and such a branch of the Army. This is the procedure 
that should be accomplished. This is the action you soul take in 
order to further exercise your rights in this problem.’ 

So the White House then steps out of the picture and leaves the 
person get into dealing directly with the appropriate agency who is 
responsible for whatever the action is. 

Mr. Bares. Well, let’s put you in the position of being Joe Smith 
now, assistant to the President, and you received a letter from some- 
one whom you knew. Do you think that that would be the way to 
handle it? 

Mr. Lyons. If I was up there as Joe Smith in the White House, I 
would be very much inclined to send it back to my friend and say, 
“Look, this is a big organization of the Government. You have 
come to the wrong place for help. I suggest that you write to so 
and so.” 

Mr. Barss. Write to your Congressman. 

I give up, Mr. Chairman. 

Mr. Héserr. No further questions, Mr. Bates? 

Mr. Bates. No. 

Mr. H&ésert. Any further questions by members of the committee? 
Well thank you very much. 

Mr. Harpy. Keep him under subpena, too. 

Mr. Hépert. Yes, sir; you are excused, but still under subpena. 

Mr. Lyons. All right, sir. Does that mean I have to retain my 
stay on the Hill, or come back? 

Mr. Hésert. No, subject to call. 

Mr. Courtney. Two questions, Mr. Chairman. 

Mr. Héperrt. | think so. 

Just one final question, just in order to repeat and understand, and 
not pressing you in any manner, shape or form. A little while ago I 
discussed with you your appearance—I think Mr. Hardy asked you 
about your appearance before the Inspector General. 

Mr. Lyons. Yes, sir. 
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Mr. Hésert. And I asked you, pursuing that: The testimony that 
you gave before the Inspector Gene ral was in substance what you have 
given to us and was the same type? 

Mr. Lyons. Yes, sir. 

Mr. Héperr. And I asked you also, when they told you it was 
classified, did that mean that you were not telling us what you told 
them? 

Mr. Lyons. No, sir. 

Mr. Hépert. And your reply was that in essence it was verbatim, 
that the testimony you were giving us you gave them. 

Now did they explore the subje ct that we have been disc ‘ussing after 
you finished the introduction of the letters, and that is the reaction of 

the members of the Board which you gave from general conversation 
or attitude, as to a communication from the White House? 

Mr. Lyons. No, sir; they didn’t go into that facet. 

Mr. Hfépert. They did not touch on it? 

Mr. Lyons. No, sir. 

Mr. Héperr. Thank you very much. 

Mr. Lyons. But the previous questions pertaining to them— 
could I identify? 

Mr. Héserr. But they did not go into cause and effect? 

Mr. Lyons. No, sir 

Mr. Courtney. Mr. Lyons, I take it there is a docket entry of the 
documents which you are handling on the folder which contains them, 
so that we will know——— 

Mr. Lyons. An index you mean, sir? 

Mr. Courtney. Yes. 

Mr. Lyons. No, sir. The files, and properly constituted, should be 
numbered 1 down there, all the way through, sir. 

Mr. Courtney. But there is a numbe ring system? 

Mr. Lyons. Oh, yes. Every document is numbered, starting from 
the very beginning and going all through the files. And it continues. 
It contains the same docket all the w ay through. 

Mr. Courtney. It contains the same docket numbers and a con- 
secutive number for all the documents? 

Mr. Lyons. And the numbers continue on through the volumes. 
There is no change in numbering. 

Mr. Courtney. No change in numbering? 

Mr. Lyons. No, sir. 

Mr. Courtney. Very good. 

Mr. Hess. Mr. Lyons, in answer to the questions propounded to 
you by Mr. Bates, I take it the pressure from the White House wasn’t 
very effective, because the company was turned down in both in- 
stances, was it not? 

Mr, Lyons. I would say, sir, that the White House had very little 
effect on any of the decisions, ‘of the five decisions involved in here, 
basically because the individuals of the Board are standing on their 
own and can vote any way they want, and being professional men, 
why, I don’t think they feel in any W ay that they can be personally 
mared or punished for not going along with any—— 

Mr. Bates. Well, will the gentleman yield? 

Mr. Hess. Yes. 

Mr. Bates. Now, you have indicated to me that you thought they 
wanted a favorable decision for the plaintiff. Are you trying to infer 














158 RAYLAINE WORSTEDS, INC. 


that someone wanted a favorable decision, regardless of whether the : 
thing was right or wrong? 

Mr. Lyons. Well—— 

Mr. Bates. Is that what I am to draw from what you are saying, 
Mr. Lyons? 

Mr. Lyons. What I mean is that when a person comes up for an 
appeal before a Board, or anything like this, and then they turn | 
around for assistance from any outsiders like that, that they want a | 
decision, favorable decision, in their behalf, whether or not the | 
Board feels that it is right or wrong. 

Mr. Bares. The individual does? 

Mr. Lyons. The individual does. 

Mr. Bares. But that doesn’t mean that when a Member of Con- 
gress or someone from the White House sends you a communication, 
that the *y expect you to give a favorable decision whether it is right or 
wrong? 

You are not making that inference, are you—or are you? 

Mr. Lyons. Well, I think—let me put it this way, sir. The general 
impression is created that if you want to get some help or get a favor- 
able decision out of the Government, the way is to write to the White 
House or go through your Congressman, and that you get some help, 
I am afraid that, in my opinion, a lot of the public considers that their 
people in Congress do not always scrutinize the problem to see whether | 
or not the person is entitled to or properly should get a favorable | 
consideration. 

Mr. Bates. Well, when Members of Congress send this down to 
you—you don’t know of any cases where they have asked you to do 
something wrong, have you? 

Mr. Lyons. No, sir; not in my personal experience in the Govern- 
ment; no, sir. 

Mr. Bares. Well, what brings you to the conclusion that many 
people think to the contrary? 

Mr. Lyons. Well, merely from my general impression of what 
I have read in the paper, of people trying to pull different shenanigans 
in getting favorable consideration, of cases that they present to the 
Government, such as in procurement actions, in desiring to get con- 
tracts, and the likes of that, sir. 

Mr. Bares. You wouldn’t suggest that a Member of Congress 


DE 


would write a letter downtown to try to aid somebody in support of | 
shenanigans, do you? 

Mr. Lyons. No, sir; I don’t think he properly would. i 

Mr. Bates. But he would merely forward the letter? 

Mr. Lyons. That he might forward the letter, not really realizing 
what was behind that. 

Mr. Bares. Because you people are the authority there, and he 
has the respect for you people, that you are going to do what you 
think is right, because you have to live with that? 

Mr, Lyons. Right, sir. 

Mr. Bares. And you are answerable to it? 

Mr. Lyons. That is right, sir, and that is why a lot of things coming 
back to the Members of C ongress are contrary to the intent of the 
letter that was forwarded to the Congressman. 

Mr. Bares. Of course. That is normal and practical. 
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Mr. Lyons. Yes, sir. 

Mr. Bares. But not quite consistent with what you said a moment 
ago; that is, that the Congressmen wanted you to do something that 
was favorable, even though it might be wrong. You wouldn’t want 
to leave that impression? 

Mr. Lyons. No, sir. 

Mr. Hépert. Are you finished? 

Mr. Bates. Yes. 

Mr. Hiéserr. There is only one other question, and that is in 
connection with the log on the telephone calls. It is the custom to 
keep the log, on calls? 

Mr. Lyons. It is ¢ ustomary to write a note, either by using a form 
or just a plain piece of paper, make a notation that an inquiry was 
made, and put it in the file for future reference. 

Mr. Hf&perr. And you would do that under all circumstances? 

Mr. Lyons. Under normal circumstances and routine, I would do 
that, sir. 

Mr. Héserrt. You do recall that you received calls from Members 
of Congress on this subject? 

Mr. Lyons. Yes, sir. 

Mr. Hépert. And the files reflect— 

Mr. Lyons. They reflect some letters there from various Members 
of Congress. 

Mr. Héserr. I am not talking about letters. I am talking about 
telephone calls. They reflect telephone calls? 

Mr. Lyons. I would have to go through the file to verify that. 

Mr. Héperrt. I think you testified to that. 

Mr. Lyons. Yes, sir. I believe there are some notes in there. But 
whether they are the formal ones or not, I don’t know. 

Mr. H&éserr. I mean any indication that you have had telephone 
calls. You testified now that you would make a note—— 

Mr. Lyons. I am sure there are some notes in there. 

Mr. Héperr. You are sure of that? 

Mr. Lyons. I am pretty sure of that. 

Mr. Héserrt. Now, you do recall that you had a telephone call from 
the White House? 

Mr. Lyons. Yes, sir. 

Mr. Hésert. But you can’t find that memorandum? 

Mr. Lyons. I couldn’t find that in here, sir. 

Mr. Héperr. That is all. 

Mr. Lyons, I may say to you that we appreciate your perfect 
candor. And while obviously some members of the committee may 
not agree with the conclusions—and these were conclusions—we do 
appreciate the fact that you do speak up with full candor. 

Mr. Lyons. Thank you, sir. 

Mr. Hfépert, Very much so. We will now excuse you, subject to 
call, in case we need you again. 

Mr, Lyons. Thank you. 

Mr. Courtney. Mr. Lyons, we will be responsible for the folder. 

Mr. Hésert. Leave the folder with us. 

The committee will rec e88 until 10 tomorrow morning. 

(Whereupon, at 5:10 p. m., the committee adjourned, to reconvene 


at 10 a. m., Thursday, july 24, 1958.) 
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RAYLAINE WORSTEDS, INC., CASE BEFORE ARMED 
SERVICES BOARD OF CONTRACT APPEALS, NO. 
1842 


House or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SPECIAL SUBCOMMITTEE FOR INVESTIGATIONS, 
Washington, D. C., Thursday, July 24, 1958. 


EXECUTIVE SESSION 


The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the subcommittee) presiding. 

Mr. Hépertr. The committee will be in order. 

Members of the committee, for the purpose of taking testimony in 
the hearing today, the Chair appoints a subcommittee of three, con- 
sisting of himself, Mr. Hardy, of Virginia, and Mr. Hess, of Ohio. 

Mr. Courrney. Call Bard in. 

Mr. Kuun. Colonel Bard. 

Mr. Courtney. Pursuant to 1 (a) and (b). 

Mr. Hererr. Pursuant to rule 1 (a) and (b). 

All right, Mr. Courtney. 

Mr. Courtney. Colonel Bard is coming in. 

Colonel Bard, good morning, sir. 

Mr. He&pnerr. Colonel, before you sit down, you will be sworn in 
again. 

Colonel Barn. Yes, sir. 

Mr. Hésert. Lift your hand. You do solemnly swear that the tes- 
timony you will give before this subcommittee in the matters now 
under consideration will be the truth, the whole truth, and nothing 
but the truth, so help you God ¢ 

Colonel Barn. I do. 

Mr. Hserr. Sit down. Mr. Courtney 

Mr. Courrney. Mr. Chairman, may the record show a subcommittee 
has been appointed under rule 1 (a) and (b) of the rules of the 
Subcommittee for Special fovecitia tiie under the precept and au- 
thority of the House Armed Services Committee pursuant to House 
Resolution 67. 

Mr. Héperr. And that a quorum is present. 

Mr. Courrnry. And note that a quorum is present, and that the 
witness has been sworn. 

Now, Colonel, you have been admonished of the purposes of the 
hearing at your previous appearance ? 

Colonel Barp. Yes. 

Mr. Courrnry. So you understand the stated purpose of the in- 
quiry. And you are here in response to a subpena ? 
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Colonel Barn. Yes, sir. 

Mr. Courtney. Which likewise advises you that the subject of this 
inquiry is the Raylaine Worsteds, Inc., Appeal No. 1842? 

Colonel Barb. Yes, sir. 

Mr. Courtney. Colonel, I am bound by the rules to advise you that 
you have the right to counsel and that you are under oath, and, too, 
of your constitutional rights under the fifth amendment with which 
you are familiar? 

Colonel Barn. Yes, sir. 

Mr. Courtney. Are you ready to proceed with the questions ? 

Colonel Barv. I am completely ready ; yes, sir. 

Mr. Courtney. Colonel, your full name now and your official 
duties ? 

TESTIMONY OF COL. C. ROBERT BARD 


Colonel Barp. My name is C. Robert Bard. Iam a colonel, Judge 
Advocate General’s Corps, of the Army, I am presently assigned 
as a member of the Armed Services Board of Contract Appeals, 
specifically the Army panel. 

Mr. Courtney. And how long have you been a member of the 

soard of Appeals? 

Colonel Barp. Since February of last year. 

Mr. Courtney. February of 1956? 

Colonel Barn. 1957. 

Mr. Courtney. 1957, I am sorry. 

Colonel Barb. Yes. 

Mr. Courrnrey. Had you had any service on this Board prior to 
that time? 

Colonel Barp. No; I had not. 

Mr. Courrney. Had you been connected with the Board in any 
way as counsel or representative of the Department of Army ? 

Colonel Barp. No; no connection. 

Mr. Courtney. So your first familiarity with the Board, then, its 
procedures and its operations, was when you were assigned to duty 
or appointed to duty on it? 

Colonel Barp. That is correct. 

Mr. Courtney. Now, Colonel, you have been a member of the 
Judge Advocate General’s Corps for how long? 

Colonel Barn. I first detailed into the Corps in 1939. 

Mr. Courrney. And you served continuously up to the present 
time ? 

Colonel Barp. Yes, sir. 

Mr. Courtney. And prior to 1939 what had been your business or 
duty ? 

Colonel Barn. I graduated from the Academy in 1931. I took a 
short detail in the Air Force. After that I went back to my basic 
branch, a lieutenant in the Coast Artillery Corps. I was a battery 
officer in Coast Artillery from early in 1932 until the summer of 1936, 
when I went to the Military Academy as an instructor. 

I left the Military Academy in 1939 and went to law school. 
Mr. Courrney. And what law school did you attend, Colonel? 
Colonel Barp. The University of Virginia. 
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Mr. Courrney. And you graduated from the University of 
Virginia ? 

Colonel Barv. Y es, sir. 

Mr. Courtney. And what year was that, Colonel ? 

Colonel Barn. 1942. 

Mr. Courtney. And have you been admitted to the bar of any of 
the States or Territories? 

Colonel Barp. I am a member of the bar of Virginia. 

Mr. Courtney. Of Virginia? 

oe Barp. Yes. 

Mr. Courtney. By examination ? 

Colonel Barn. Yes, sir. 

Mr. Courtney. And you have continuously maintained your mem- 
bership in that bar? 

Colonel Barp. Yes, sir. 

Mr. Courtney. Colonel, have you ever practiced law independently 
of your military service in any courts or tribunals? 

—— Barp. No, sir; my entire legal experience has been military. 

Mr. Covurrnry. Has been military. 

Now, Colonel, coming now to the matter of this Raylaine appeal. 
Before we show you any documents, Colonel, would you reconstruct 
on your own—let me ask you. You have been interviewed by the 
representatives of the Inspector General of the Army ? 

(Colonel Bard nods.) 

Mr. Courtney. Within the last few days—the last week or so? 

Colonel Barp. Within—it started, I think it was, last Saturday. 

Mr. Courtney. Last Saturday ? 

Colonel Barp. I was trying to get moved and it was a bit hectic. I 
think the first appearance was Saturday and then the next one was 
either Tuesday or Wednesday of last week 

Mr. Courrnery. And there were present—there was a reporter pres- 
ent when you were interviewed ? 

Colonel Barn. That is correct. 

Mr. Courrney. Have you seen a copy of the transcript of your 
testimony to the officers? 

Colonel Barn. No, sir. 

Mr. Courrney. Were those officers—you may assume that I know 
the names—Colonel Redding? 

Colonel Barp. Colonel Redding and Colonel Rochman. 

Mr. Courrney. Colonel Rochman. Anyone else present during 
your interviews, if you recall ? 

Colonel Barp. Mr. Shanahan was there. The first day he was not 
there. The second day he was. 

Mr. Courtney. Did he participate in the questioning? 

Colonel Barp. Yes. 

Mr, Courtney. So may the committee assume that you have had 
a very recent familiarity with the details of this case and have re- 
freshed your rec ollection i in the interval ? 

Colonel Barpv. No, sir. I was brought into that investigation, Mr. 
Courtney, cold. I have not read the file. I have not seen the file, 
except as it was disassembled on the tables. 

Mr. Courtney. Yes. 
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Colonel Barp. My questioning was directed to my memory of facts, 
I frankly couldn’t recall of a great many things that I was asked. 

Mr. Courrnry. Now, Colonel, in the records here you appear as 
president of the Board, I believe, or in all events as presiding officer? 

Colonel Barp. No, sir. I was the hearing member. 

I have sort of an auxiliary title of Deputy Chairman, but it is not 
material in this hearing. 

Mr. Courtney. You don’t consider it as having any significance so 
far as this matter is concerned ? 

Colonel Barn. That is correct. 

Mr. Courtney. Purely an administrative matter ? 

Colonel Barn. Right. 

Mr. Courtney. Title. 

Now, then, Colonel, your first association with this subject: Can 
you tell us how it came about ? 

Colonel Barp. It was just one of the cases that came before the 
Army panel for disposition. The case, as you are well aware, had 
been the subject of several opinions before and in March of last year 
there came to the Board a motion for a reinstatement of a motion for 
reconsideration and rehearing, filed by the attorney for Raylaine. 

Mr. Courtney. And that was—— 

Colonel Barp. That was assigned to me as a routine matter. 

Mr. Courtney. Yes. 

Colonel Barp. I had few cases to work on. I had been with the 
Board just a short time. 

Mr. Covurrnry. That was your first connection, then, with this case, 
right? 

Colonel Barp. Yes, sir; the first. 

Mr. Covurtnry. That motion was filed sometime prior to a hearing 
which was held—I will hand you the transcript for verification—on 
April 22, 1957 ? 

Colonel Barp. About that time or date; yes, sir. 

Mr. Courtney. If you will just examine this, which I hand you, 
which is a transcript of the hearing of April 22, so you can refresh 
your recollection from it. First as to its authenticity and second, for 
what transpired. 

Colonel Barp. Yes, sir. 

Mr. Courtney. You recall that occasion ? 

Colonel Barn. Yes, sir. 

Mr. Courtney. And that is the occasion of the hearing in which 
you participated as presiding member; is that right? 

Colonel Barp. That is correct ; yes, sir, 

Mr. Courtney. And that was the hearing for disposition of the 
motion for reinstatement for rehearing and reconsideration / 

Colonel Barn. Yes, sir. 

Mr. Courtney. Colonel, I have an opinion here which is undated. 
It is a mimeographed form—it is dated June 11, 1957, on which there 
have been reproduced a number of signatures. Would you please 
examine it and see whether you recognize the decision ? 

Colonel Barp. Yes; this is the disposition of the motion that I 
wrote following this hearing which was devoted to oral argument. 

Mr. Courtney. Fine. 

Colonel Barp. No new evidence presented. 
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Mr. Courtney. No new evidence presented. 

Colonel Barp. Simply argument. 

Mr. Courtney. Colonel, may that be marked, then, as exhibit—— 

Mr. Kuun. 9. 

Mr. Courtney. 9. 

Mr. Héserr. Mr. Courtney, is that the decision that you are intro- 
ducing or are asking to be introduced now ? 

Mr. Courtney. Yes; I would like to introduce the decision on the 
motion. 

Mr. Heéserr. Decision on the motion. 

Mr. Courtney. On the motion to reconsider. 

Mr. Heéserr. Oh. 

Mr. Courtney. Now I will explain and the colonel will explain— 
will you explain to the committee that theretofore had been—all 
prior motions had been denied at the time you came into participa- 
tion in this case. 

Colonel Barp. Well—— 

Mr. Courtney. And the decision, exhibit 9, which you said was 
issued following the hearing of April 22, 1957, which you have iden- 
tified, is the one which you wrote on behalf of the Board; is that 
correct ? 

Colonel Barp. That is correct. 

Mr. Courtney. And this is called, a decision on a motion for re- 
instatement of motion for rehearing and reconsideration ? 

Colonel Barn. That is right. 

Mr. Courrney. Mr. Chairman, with that explanation, we would 
like to insert—there is a copy here, Mr. Hess. 

Mr. Hézerr. Without objection, it will be made a part of the record 
at this point. 





EXHIBIT 9 
ARMED SERVICES BOARD OF CONTRACT APPEALS 
Washington, D. C. 
APPEAL OF RAYLAINE WorsTEDs, INC., UNDER ConTRAcT No, W-669-QM-10270 


ASBCA No. 1842 


MOTION FOR REINSTATEMENT OF MOTION FOR REHEARING AND RECONSIDERATION 


This motion is intended to obtain a reconsideration by the Board of a prior 
opinion, dated 30 March 1956, ASBCA No. 1842, holding that neither this Board 
nor its predecessor, the War Department Board of Contract Appeals, is or was 
authorized to act upon the appeal, and dismissing the appeal. A motion for 
reconsideration was decided against the appellant by the full membership of 
the Board, our decision of 9 August 1956 stating: 

“Careful consideration has been given to the facts and circumstances of this 
appeal, as presented to the Board, including the prior decisions of the Board 
in this matter, and of the aspects of finality with respect to this claim contained 
in the referenced Settlement Certificate issued in 1942 by the Comptroller General. 

“Based upon the foregoing, it is the decision of the Board that the motion for 
rehearing and reconsideration must be, and hereby is, denied.” 

The appeal has to do with the contracting officer’s denial of additional time 
for performance under the contract, entered into on 17 December 1940, his 
finding that the appellant had not given the required notice of the causes of 
delay, and his assessing of liquidated damages for delay. The appellant asked 
remission of damages for six weeks’ delay in the amount of $25,462. A timely 
appeal was filed (see ASBCA No. 1842, dated 21 January 1955) in a letter 
dated 13 November 1941, which, however, was not treated by the contracting of- 
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ficer as the appeal. A subsequent letter, dated 11 December 1941, which was not 
timely under the “Disputes” clause but was treated as the appeal, was forwarded 
to the Quartermaster General by the contracting officer with a statement, inter 
alia, that “* * * unless the time requirement is waived, the contractor is not en- 
titled to a consideration of its appeal.” 

On 2 June 1942, the Quartermaster General forwarded the communication to 
the Comptroller General, who, on 11 September 1942, issued a settlement cer- 
tificate certifying that no balance was found due the appellant from the United 
States. Years later, on 12 March 1957, this General Accounting Office settle 
ment was formally rescinded, and the case now stands as if the paper had never 
existed. 

The appellant attempted in various ways to secure relief under different acts 
of Congress and Executive orders, and finally, on 22 June 1953 the appellant 
requested that its appeal from the contracting officer’s decision be docketed for 
hearing by this Board. In due course the appeal was docketed, and on 1 Feb- 
ruary 1954 the Government moved to dismiss the appeal on the following grounds: 

1. No timely appeal was taken. The Board held against the Government, view- 
ing the letter of 13 November 1941 as an appeal, supplemented by the letter of 
11 December 1941. 

2. No written notice of causes of delay. The Board held against the Govern- 
ment, finding that substantial compliance had been made and that the contract- 
ing officer had thoroughly investigated the facts. 

38. Under 31 U. 8. C. 74, the balance certified by the General Accounting Office 
was final and conclusive upon the Department of the Army. The Board held 
against the Government, holding that the parties are entitled under the contract 
to the judgment of the officers designated therein and that referral of the ap- 
peal to the Comptroller General deprived the appellant of the decision of the 
Secretary of War to which he was entitled. 

4. By filing a claim for relief under the Lucas Act, after two decisions by the 
Comptroller General, appellant has abandoned its appeal. The Board held 
against the Government, and the motion was dismissed. 

There followed a hearing on the merits, following which the Board, on its own 
motion, again examined its jurisdiction. 

The contract, of a vintage of December 1940, contained a “Delays—Damages” 
clause pertaining to liquidated damages and remission thereof. It provided for 
an appeal from findings of fact by the contracting officer as to the facts and ex- 
tent of delay and as to extensions of time as a result of delay, such appeal to be 
made “* * * to the head of the department concerned or his duly authorized 
representative whose decision in such appeals as to the facts of delay and the 
extension of time for making delivery shall be final and conclusive on the 
parties * * *,”? 

On 2 January 1942, in response to appellant’s letter of 11 December 1941, the 
contracting officer agreed to forward the dispute to higher authority for action 
on appellant’s request that its appeal be referred to a special board created in 
the office of the Under Secretary of War to hear such cases. 

By a memorandum dated 6 January 1942 the Secretary of War desiznated 
the chiefs of the various supply services, of whom the Quartermaster General 
was one, as his duly authorized representatives to hear and determine appeals 
under contracts let under their respective authorities when the amount in dispute 
did not exceed $50,000. 

On 14 May 1942, the letter of 11 December 1941 was transmitted to the Quar- 
termaster General without mention of the 13 November letter, thus creating 
the erroneous impression that the appeal was untimely. The Quartermaster 
General forwarded the file to the Comptroller General on 2 June 1942 recom- 
mending that the claim be disallowed. The office settlement heretofore men- 
tioned followed on 11 September 1942. 

Meanwhile, on 8 August 1942, the Secretary of War created our predecessor 
in the field of contract appeals, the War Department Board of Contract Appeals. 
The pertinent memorandum provides in paragraph 12: 

“Appeals pending before the chiefs of the supply services, * * *. which under 
the terms of the contracts authorizing the appeals, they are not anthorized to 
decide either finally or subject to further appeal to the Secretary of War, shall 





1 Although the cases that have been cited on this provision in this appeal involve contracts 
that are contemporary with the contract involved therein, they differ in that they specifically 
name the head of a designated service as the “duly authorized representative” of the 
denartment head. e. ¢.. appeal of Tuckahoe Conatruction Company, Inc., RCA No. 1528; 
H. P. Andrews Paper Company, ASRCA No, 2486. 
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be transferred for appropriate action to the Board hereby constituted: Provided, 
That appeals which have been heard but not determined will be disposed of under 
existing instructions * * *,” 

The implementing Circular No. 57, Hq. SOS, 8 September 1942, provided in 
paragraph 2: 

“With respect to pending appeals, attention is invited to paragraphs 11 and 12 
of the foregoing memorandum. Appeals now pending, and the papers pertaining 
thereto, will be transferred forthwith to the War Department Board of Contract 
Appeals in all cases where required by these paragraphs. Transfer to the War 
Department Board of Contract Appeals of any appeal, either now pending before 
the chief of a supply service, * * *, or hereafter taken to any chief of a supply 
service, is not required by the foregoing memorandum if by the terms of the 
contract with respect to which the appeal is taken the chief of the supply service 
has authority under the contract to decide the appeal finally, or the contract 
provides that the decision of the chief of the supply service is subject to further 
appeal to the Secretary.” 

The Board held, on the basis of the contract and the outstanding authoriza- 
tion of the Secretary of War, that the Quartermaster General was empowered 
to decide the appeal finally and that the above quoted directives did not transfer 
his jurisdiction to the newly created Board, and further held that this Board is 
not authorized to act upon the appeal. 

In view of the unusual features and history of the case to this point we are 
not reluctant to review our former action. Accordingly, we grant the appellant’s 
motion to reinstate its motion for rehearing and reconsideration insofar as the 
former motion is directed to a reconsideration, and we will proceed herein to 
reconsider the question of whether or not we have jurisdiction to hear, consider 
and determine the appeal on its merits. 

Following as it did within two days the rescission of the General Accounting 
Office settlement, on 12 March 1957, which is the new fact relied upon to reopen 
the question of jurisdiction, the motion is timely. 

In its primary intent, the memorandum of 8 August 1942 created a board to 
hear disputes arising out of contracts which, like this one, did not provide for a 
board appointed by the Secretary to determine such appeals, and designated its 
president as the Secretary’s duly authorized representative to make a final deci- 
sion. There are three views we can take of this problem, all of which lead us 
to the same result. The appellant’s view is that, inasmuch as the letter of 
13 November 1941 was never treated as an appeal, it was never laid before any- 
one for decision. Under the clear terms of its contract, appellant is entitled to a 
determination by the head of the department, then the Secretary of War, now 
the Secretary of the Army. Another view is that the letter of 13 November and 
the letter of 11 December 1941 together constitute the appeal, which was laid 
before the chief of the supply service concerned, the Quartermaster General, 
Although at the time that official received the appeal he had been designated 
as one of the duly authorized representatives of the Secretary of War, he was 
not, under the terms of the contract authorizing the appeal, authorized to decide 
either finally or subject to further appeal. The contract before us is silent as to 
the identity of the “duly authorized representative,” and it makes no reference 
of which we are aware to “chiefs of supply services.” It gives no appellate 
power to the Quartermaster General, either final or subject to final appeal, and he 
should, therefore, have forwarded the matter to the Secretary of War. Or we 
could theorize that since the Quartermaster General failed to act affirmatively 
but instead made only a recommendation as to action, the matter was still pend- 
ing before him on 8 August 1942 and hence, pursuant to the Secretary’s memo- 
randum, lay within the mass of cases transferred to our predecessor Board for 
decision. 

In either event, jurisdiction to determine this appeal then lay in the Secretary 
of War and the War Department Board of Contract Appeals, and now lies in 
the Secretary of the Army, for whom this Board is authorized to act. 

Accordingly, we hold that when, because of administrative error, a timely 
appeal is erroneously determined to have been filed too late and is for that reason 
transmitted to the chief of a supply service with a recommendation that unless 
the time limit be waived the claimant is not entitled to a consideration of its 
appeal; and the chief of a supply service, instead of transmitting the appeal to 
the head of the department as provided by the contract, transmits the said appeal 
to the Comptroller General recommending disapproval; and the Comptroller 
General certifies, on the basis of such incomplete facts and erroneous recom- 
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mendations, that no balance is due the appellant, but thereafter rescinds his 


certification ; 


these actions do not operate to divest an appellant of his con- 


tractual right to appeal to the head of the department nor to divest this Board 
of the jurisdiction, granted by paragraph 4 of its Charter, dated 1 May 1949, to 
hear, consider and determine appeals to the service secretaries. 

To the extent that our opinion, dated 30 March 1956, ASBCA No. 1842, is in- 
consistent with the above holding it should not hereafter be followed. 


The file is returned to the Recorder of the Board, 


who will determine and 


coordinate the desires of the appellant and the Chief Trial Attorney with respect 
to further action by the Board on the merits. 


I conur. 
JOHN J. PHELAN, Jr., 
President and Member of the 
Board. 


I concur. 
JOSEPH A. AVERY, 
Member of the Board. 
I concur. 
GiLBert A. CUNEO, 
Member of the Board. 
Is absent on leave. 
Herper® D. TAayior, 
Member of the Board. 
I concur. 
CHARLES F.. WELCH, 
Member of the Board. 
I concur. 
BEVERLY TUCKER THOMPSON, 
Member of the Board. 
I concur. 
PAUL NELSON CULP, 
Member of the Board. 
I concur. 
JOHN GREEN, 
Member of the Board. 
Did not participate in the determina- 
tion of this opinion. 


JoHN W. MacLeop, 
Colonel, JAGC, 
Member of the Board. 


I certify that the foregoing is a true copy of the decision 


C. Roswert Barp, 


Colonel, JAGC, 
Member of the Board. 
I concur. 
RosweEtL M. AUSTIN, 
Member of the Board. 
I concur. 
GEORGE W. CRAWFORD, 
Member of the Board. 
I concur. 
SEWARD H. Bowekrs, 
Member of the Board. 
I concur. 
EUGENE E. PRATT, 
Member of the Board. 
I concur. 
Huaeu B. ARCHER, 
Member of the Board. 
Did not participate in the determina- 
tion of this opinion. 
WILLARD WINTER, 
Member of the Board. 
I concur. 
JOEL P. SHEDD, Jr., 
Member of the Board. 
I concur. 


JAMES M. HANLEY, 
Colonel, Inf., 
Member of the Board. 
Did not participate in the determina- 
tion of this opinion. 
WILLIAM D. McCoNnouGHey, 
Member of the Board. 


and views of the 


Armed Services Board of Contract Appeals on the Motion for Reinstatement of 
Motion for Rehearing and Reconsideration in ASBCA No. 1842, appeal of Ray- 


laine Worsteds, Inc., 
Dated — 





Recorder 
, 


Mr. Courrnery. Now, 


under Contract No. W 


669-QM-10270. 


Grorce L. HAWKES, 


Armed Services Board of Contract Appeals. 


Colonel, without asking you for too much in 


the way of an opinion, is it correct to say that the e fect of decision 
of the Board on June 11, 1957, was to reopen the Raylaine Worsteds, 
Inc., appeal for further consideration by the Board? 
of the effects? 

Colonel] Barb. Yes, that broadly speaking, is the effect of that 
opinion. 





Was that one 


Former opinions had been disposed of on the question of 


on ett rn 








jt 
Ci 


t] 


tl 








ls his 
} con- 
Board 
49, to 


is in- 


e and 
spect 


mina- 


nina- 


f the 
nt of 
Ray- 


Lis. 
h in 
sion 
eds, 
one 


that 
n of 







| 


RAYLAINE WORSTEDS, INC. 169 


jurisdiction of the Board to consider the appeal on the merits. The 
former opinions had held that we had no jurisdiction. 

Mr. Courrnry. Now, of course, those are opinions which you be- 
came acquainted with by having read them, rather than by partici- 

ation ¢ 

Colonel Barp. That is correct. They were part of the history of 
the case which were necessary in working on the opinion. 

Mr. Courrney. With which you familiarized yourself. I am sorry, 
that is not the one that is marked as an exhibit. 

Mr. Kuun. Here. | Hands. | 

Mr. Courtney. Now, Colonel, how many members of the Board 
other than yourself have participated actually in the formation of 
this opinion ¢ 

Colonel Barv. The drafting of it? 

Mr. Courtney. Yes, sir. 

Colonel Barp. None. 

Mr. Courrnry. None but you? 

Colonel Barp. None but me. 

Mr. Courrney. And you authorized this exhibit 9. Then what 
transpired thereafter ¢ 

Colonel Barp. What transpired 

Mr. Courtney. With respect to this opinion ¢ 

Colonel Barn. Is what always happens with an opinion. 

I have a division mate—we work in divisions. Any opinion must 
be concurred in by the division mate. 

Mr. Courtney. Who is he? 

Colonel Barp. Joseph P. Shedd. 

Mr. Courtney. Joel P. Shedd, and his name appears on this—— 

Colonel Barp. The second page of the signature. 

Mr. Courrney. The second page of the decision. Is he in the mili- 
tary service or is he a civilian? 

Colonel Barp. He is a Department of the Army civilian. 

Mr. Courtney. Then tell us, so we will understand, what next 
occurred ? . 

Colonel Barp. Following his concurrence—I can’t—it_ probably 
went first to the chairman of the Air Force pane | as the rules require 
the chairmen of the panels to waive review by the full Board. 

The chairman of the Air Force panel probably handled it next. 
I don’t know. When it leaves me, it goes either to the Air Force or 
the Navy. The Air Force—— 

Mr. Courtney. Does it go to both in some sequence ? 

Colonel Barn. In turn it goes to both departments. 

Mr. Courtney. That is right. 

Colonel Barp. In this case, it having been what we call a full 
Board hearing, that is, all the members having participated, it went 
to each member of the Board in turn for his concurrence or noncon- 
currence indicated on the little mimeographed sheet—this 8-by-10 size. 

Mr. Courrney. Yes. Is that what is called a buck sheet? Call it 
whatever you please. 

Colonel Barp. You could call it that. I call it, personally, a vot- 
ing sheet. 

Mr. Courrnry. A voting sheet. 
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And in that way this opinion is circulated among the members of 
the Board and a majority of the Board then must concur; is that 
correct ¢ 

Colonel Barp. That is correct. 

Mr. Courtney. And their concurrence or dissent, as the case may 
be, is recorded on the sheet which follows your signature as the au- 
thor of the opinion and the member of the Board ? 

Colonel Barp. Yes; that is what ultimately happens. We send 
this around in draft form and the concurrence or nonconcurrence and 
initials are put on this voting sheet. 

Mr. Courrney. Yes. 

Colonel Barp. If the opinion obtains a majority of the votes of the 
members, it comes back to the typist, who prepares it in final form, 
with signature blocks, like that. It then goes back to the members, 
who sign, and the concurrence or nonconcurrence or not participating 
is typed i in. 

Mr. Courtney. In all events, a final record is made on these opin- 
ions, and this opinion in particular, which records the participating 
members and their action ¢ 

Colonel Barp. That is correct. 

Mr. Courrney. And then the opinion, and this opinion in this 
case, is circulated as the official action of the Board; is that correct? 

Colonel Barp. That is correct. 

Mr. Courtney. And it becomes final for that purpose ? 

Colonel Barp. Correct. 

Mr. Courtney. Now, Colonel, are we to understand that the re- 
corded hearing, a transcript of w sia ‘+h you have, of April 22, 1957——— 

Colonel Barp. 1957. 

Mr. Courtney. Is the only oral hearing on this subject? 

Colonel Barp. New hearing. 

Mr. Courtney. Yes, sir. The only recorded proceeding at which 
oral testimony or witnesses or attorneys were present ¢ 

Colonel Barp. No, you are not to understand that. There was 
another very brief meeting of the attorney for the Government, trial 
attorney, the attorney for the company, and myself. 

Mr. Courrney. I am speaking now of the antecedents of exhibit 9. 
I am not speaking of a hearing which occurred in June, or later, at 
least, in the year 

What I am trying to get at is: Prior to the formation of this 
opinion and its adoption by the Board at which you ruled on the mo- 
tion pending, what evidence and what kind of evidence did you have 
before you? 

Colonel Barn. I had the whole stack of things that had been pre- 
sented to the Board from the inception of oe case, 

Mr. Courrney. Did you take any oral or sworn testimony with 
respect to this motion ? 

olonel Barn. No, sir. 

Mr. Courtney. Or its disposition ? 

Colonel Barn. This is argument, simply argument. 

Mr. Courtney. So that the recorded transcript of April 22, 1957, 
which you have before you, is the only oral transaction by the Board 
with respect to the disposition of this motion? 

Colonel Barp. To the best of my memory it is, Mr. Courtney. 
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Mr. Courtney. Yes. 

Colonel Barn. I can’t recall any other. 

Mr. Courtney. And all of the rest of the material upon which the 
decision is founded is derived from the files and records of the re- 
corder of your Board ? 

Colonel Barp. That is correct; yes, sir. 

Mr. Courrney. Were any new or additional written documents of 
any kind or character supplied to you either by the Government or 
by the appellant, leading to the formation of this opinion ? 

*C olonel Barp. May I have a minute to look through the transcript ? 
I can’t recall. 

Mr. Courrnry. All right. 

Colonel Barp. I don’t think there were. 

Yes; at this hearing of oral argument Mr. McDermott, the appel- 
lant’s attorney, offered appellant’s exhibit 1, which is a letter from 
Mr. Johnson. 

Mr. Courrney. You mean Courtney Johnson, the Deputy Secre- 
tary of the Army——— 

Colonel Barp. Assistant Secret: ary for Logistics. 

Mr. Courrnry. Yes. 

Colonel Barn. Mr. McDermott had written a letter asking for an 
opportunity to discuss the case and the reply said that no good pur- 
pose would be served by a hearing; that is, by an interview, in view 
of the fact that the case had been set for heari ing. 

Mr. Courtney. Now, Colonel, when this file came to you, it came 
with some attachments, did it not, having to do with the disposition 
of the motion then pending ¢ 

Colonel Barn. I don’t understand the question. 

Mr. Courtney. Well, let me strike that. 

Colonel, I hand you a document dated April 5, 1957, which is a 
reproduction of the files of the Department of the Army, and it is 
marked “No. 234.” I am sorry, strike that; marked “234.” 

A green Department of the Army form, called disposition form at 
the top, No. DD—96. 

I will ask you to examine it and the signature thereon and ask you 
to state first whether you can identify it ? 

Colonel Barp. Yes. It isa disposition form that I wrote. 

Mr. Courtney. Was that written by you in the ordinary course of 
your duties and after this subject matter had been presented to you 
for attention ? 

Colonel Barn. Yes. 

Mr. Courrney. Now I will hand you the files of the Department of 
the Army which are here, and I will ask you if you can pick out from 
them any attachments which came to your attention and were cir- 
culated with or handled with the Department of Army form ? 

Colonel Barp. This form here [exhibiting }. 

Mr. Courrney. Which you have just identified. 

Now, the first one is subcommittee’s exhibit No. 1, which you have 
in your hand. Will you examine it and state tie that was in 
any of the papers which came to your attention at the time you wrote 
the memorandum of April 5? 

Colonel Barp. It was not. 
Mr. Courtney. It was not ? 
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Colonel Barp. No. 

Mr. Courtney. Do you recognize the handwriting ? 

Colonel Barp. Yes. This is written by Mr. Austin. I wouldn't 
be able to say this or this is Mr. Austin’s handwriting, but I have seen 
this before and know Mr. Austin is supposed to have written it or did 
write it. 

Mr. Courtney. Yes. When did it come to your attention, the 
memorandum of April 2, 1957, from Mr. Austin, first, if you recall? 

Colonel Barp. I couldn’t even guess within a week or 2 weeks. I 
had the question to decide first: Is Mr. McDermott to be given a hear- 
ing by the full Board on his motion? I can’t direct that that be done; 
that is, couldn’t in this case. It must be directed by the president of 
the Board. 

Mr. Courtney. And in tht case, was it Mr. Austin who was the 
president of the Board, if you recall ? 

Colonel Barp. No. It was Mr. Phelan. 

Mr. Courtney. Phelan? 

Colonel Barp. Navy. 

Mr. Gavin. I didn’t get the name. What was the name? 

Mr. Courrney. Phelan. 

Colonel Barp. P-h-e-l-a-n. 

Mr. Gavin. Phelan. 

Mr. Courtney. Let me ask you this: Since you had come to the 
Board in February of 1957, was this among the first cases which you 
handled ? 

Colonel Barp. Well, yes. That is a very relative form. It was not 
the first. 

Mr. Courtney. I understand that. 

Colonel Barn. It was not among the first two. But say it was 
among the first 15 or 20. 

Mr. Courrney. It was in your early actions on the Board. 

Colonel Barn. Early in my career; yes, sir. 

Mr. Courtney. Anyway, you do not recognize the memorandum of 
Mr. Austin of April 2, 1957, as having been a part of any attachments 
in any group of papers that were handed to you and circulated in 
connection with Department of Defense Form No. 96 which you have 
identified? Your best recollection ? 

Colonel Barp. The way this got into the file—— 

Mr. Courtney. The way exhibit 1 got in the file. 

Colonel Barn. The way exhibit 1 got in the file: Whatever I had 
by way of papers accompanying Mr. McDermott’s motion. 

Mr. Courtney. Yes. 

Colonel Barn. Went out before this decision as to whether or not 
the case would be given consideration by the full Board or whether 
it would be disposed of on what we call a waiver basis, where the chair- 
men of the panels waive a full hearing. 

It went out. It came back. How long it was out, I can’t remem- 
ber. And when it came back, this was with it. 

This was bound to have been done in the interim. 

Mr. Courtney. You are speaking now of your signature on the 
disposition form ? 

Colonel Barp. On April 5, 1957, D. F.—disposition form. 
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Mr. Courrney. Then, if I may repeat your testimony, for clarity 
only—and you verify it, please—I understand, then, from your testi- 
mony that exhibit 1 came to your attention sometime after the date 
it bears, April 2, 1957, but was not before you when you wrote the 
green disposition form memorandum which you just identified ? 

Colonel Barp. To the best of my knowledge, sir, it was not. I—— 

Mr. Courtney. Is that right ? 

Colonel Barn. That is the best I can do. 

Mr. Courrney. However, before the case went to final disposition, 

ou have said that exhibit 1 did come to your attention ? 

Colonel Barp. Oh, yes. 

Mr. Courrney. And you are not able to relate the particular cir- 
cumstances under which it did ? 

Colonel Barp. No. As I said, the file went out and then the file 
came back. 

Mr. Courrnry. The file came back. And when it came back, 
exhibit 1 was with it? 

Colonel Barn. Yes, sir. 

Mr. Courrney. Now, Mr. Chairman, I should like to offer in evi- 
dence exhibit 10. 

Mr. Gavin. Circumstances or time that it came to his attention. 

Mr. Courtney. What is that? 

Mr. Gavin. You said the circumstances by which it came to his 
attention. The circumstances or time. 

Mr. Courrney. I am going to ask him that, on the next question. 

Now, Mr. Chairman, I would read into the record at this point 
the text of the memorandum which Colonel—*Disposition form, 
Department of Defense, No. 96.” That is the way you would identify 
it, wouldn’t you, Colonel ? 

Colonel Barp. Yes, sir. 

Mr. Courtney. The file number is not given. [Reading:] 

Aprit 5, 1957. 

Subject: Raylaine Worsteds, Inc. ASBCA No. 1842. 
OASA (Loc), ARMED Services Boarp or ConTRACT APPEALS, ARMY PANEL: 


1. Reference is made to the letter, dated March 28, 1957, addressed to the 
Honorable Wilber M. Brucker by Mr. Edwin J. McDermott, attorney for Ray- 
laine Worsteds, Inc. Mr. McDermott enclosed a copy of an action by the 
Comptroller General of the United States and requested an opportunity to dis- 
cuss the matter with the Secretary of the Army. 

2. Mr. McDermott’s letter is 1 of 3 attempts by him and his clienf to bring 
outward influence to bear on the disposition of a motion, filed on March 18, 1957, 
and now pending before the Armed Services Board of Contract Appeals. The 
motion is designed to obtain a reconsideration of a former action of the Board 
holding that the Board is without jurisdiction to determine the appeal of Ray- 
laine Worsteds, Ine. The orderly processes of the Board having been invoked, 
the motion is set for hearing on April 22, 1957, before the full Board. Upon 
completion of the hearing, a formal decision will be prepared. 

3. In view of the above, it appears that no useful purpose would be served 
by granting Mr. McDermott’s request. 

Ve Enclosed is a reply prepared for the signature of the Assistant Secretary 
of the Army. 


Bard—C. Robert Bard, it is? 
Colonel Barn. Yes. 
Mr. Courtney. C. Robert Bard. And printed below, “C. Robert 
Bard, Colonel, JAGC, Deputy Chairman.” 
Now, Colonel, when this—— 
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— Cunnincuam. John, to whom is that directed? I didn’t get 
1 


- = Courtney. Well, it is directed to OASA (Log). What is 
nat ¢ 

Colonel Barp. Office of the Assistant Secretary of the Army for 
Logistics, Mr. Courtney Johnson. ; i 
_ Mr. Courrnry. Now after you had written that form, which you 
just identified, what happened to it? What did you do with it? 

Colonel Barn. It carried with it a draft of a letter which in sub- 
stance was I have said, that “no useful purpose would be served by 
your conferring with the Secretary because his representative is going 
to have a hearing on this case,” and it left my office. 

Mr. Courtney. Yes. 

Colonel Bar. This is not the next time I saw it. I think I saw it 
at the Inspector General’s Office, just in the distance. 

Mr. Courtney. So it left your office after you had written it? 

Colonel Barn. Right. 

Mr. Courtney. And you think the next time you saw it officially was 
the matter which you have identified as being your conferences with 
the Inspector General ? 

Colonel Barn. Right. 

Mr. Courtney. Now, are you able in the folder, or file of papers 
from the Department of Army file, to identify the attachment that is 
apparently indicated as accompanying this exhibit, No. 10? Attach- 
ment or attachments, that is. 

Colonel Barp. I don’t see the draft of my letter in here. 

Mr. Courtney. You don’t find the draft of your letter there. 

Now, Colonel, will you tell the subcommittee what you intended to 
convey by the first sentence in the second paragraph of your letter, 
paragraph No.2? 

(Mr. Kuhn aside. ) 

Mr. Courrney. Excuse me, Colonel. There is a suggestion that 
maybe independently copies of any of the attachments, that may have 
accompanied this. 

Colonel Barn. This is another copy of the D. F. 

Mr. Courtney. Yes. 

Colonel Barp. This is Mr. McDermott’s letter that I was answering? 

Mr. Courtney. Yes. 

Colonel Barp. This is the draft of the reply. 

Mr. Courtney. Draft of the proposed answer. 

Mr. Chairman, may the record show, then—— 

Mr. Gavin. Why don’t you read them, so we know about it ? 

Mr. Courtney. I first must identify them. 

Mr. Gavin. Oh. 

Mr. Courtney. The witness has handed me from his folder two 
carbon copies which he has indicated were the attachments to form 
DD-96, which he has previously identified, and I would ask they be 
numbered exhibit 10-A and 10-B, since they are part of the same 
folder. 

Mr. Hésertr. Without objection. 

Mr. Gavin. Do you have additional copies, Colonel ? 

Colonel Barn. I have one other; yes, sir. 

Mr. Gavin. You have them for your file, too? 

Colonel Barn. Yes, sir; this is the one I have left. 
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Mr. Courrney. I think it must be apparent that this is the first 
time these letters have come to our attention in any way. So I am 
reading them for the first time. 

Now exhibit 10- A, which the witness has identified, is undated. 

Colonel, will you take your copy and follow me through? 

Colonel Barn. Yes, sir. 

Mr. Courtney. And this would be 4: Enclosed as a reply prepared 
for the Assistant Secretary, and referred to in paragraph 4 of your 
memorandum. 

( olonel Barp. Yes. 

Mr. Courtney (reading) : 





1006- 12 Philadelphia National Bank Building, 
Northeast Corner Broad and Chestnut Streets, 
Philadelphia 7, Pa. 

Deark Mr. McDerMort: Receipt is acknowledged of your letter of March 28, 
1957, with enclosure, addressed to the Honorable Wilber M. Brucker. You re- 
quest an opportunity for discussion with the Secretary. 

Your motion for reinstatement of a motion for reconsideration and rehearing 
in the appeal to which your letter and enclosure are pertinent has been set for 
hearing by the full membership of the Armed Services Board of Contract Ap- 
peals on April 22, 1957. As you know, this Board is the designated representa- 
tive of the Secretary of the Army to hear and determine such appeals as fully 
and finally as might the Secretary himself. Accordingly, it would appear that 
no good purpose would be served by granting your request in advance of the 
scheduled hearing. 

Sincerely yours, 
F. H. Hiearns, 
Assistant Secretary of the Army (Logistics). 


Now the original of this letter was forwarded with the disposition 
form you have identified ? 

Colonel Barp. Yes, sir. 

Mr. Courrney. And with it was a copy of the letter from Mr. 
McDermott to which the proposed answer refers ? 


LAW OFFICES 


EpWIN J. McDERMOT' 


1006-12 Philadelphia National Bank Building 
N.E. Cor. Broad & Chestnut Sts. 


PHILADELPHIA 7, PA. 
Marcu 28, 1957. 
OSA, 095 Raylaine Worsteds, Inc. 38-28-57 fw 3-12-57 
ASA (LOG), 095 Raylaine Worsteds, Inc. 38-28-57 fw 3-12-57. 
Re Raylaine Worsteds, Inc., contract No. W-669-—QM-10270. 
Ref: SPFDR 167/354216 (Raylaine Worsteds, Inc.) 

DEAR Mr. Secrerary: This has reference to letter dated March 12, 1957, from 
the Comptroller General of the United States, addressed to the undersigned, copy 
whereof is enclosed herewith. 

It is requested that the undersigned, who is attorney for Raylaine Worsteds, 
Inc., be given an appointment at your convenience for the purpose of discussing 
this matter. 

We look forward to your reply. 

Respectfully, 
Epwin J. McDErRMo?TT. 
Colonel Barp. Yes, sir. 
Mr. Courrnrey. And you passed that on in the ordinary course of 


your duties, did you ? 
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Colonel Barn. I did; yes, sir. 

Mr. Courtney. And you have a note attached to this which says, 
on a colored paper, a purported new signature, “Sincerely yours, 
Courtney Johnson, Deputy Assistant Secretary of the Army 
(Logistics) .’ ; 

What are we to understand by that note? 

Colonel Barp. May I see it? 

Mr. Courrnery. [Hands.] A typewritten note, I should add. 

Colonel Barp. Oh. When it went over I wasn’t certain who would 
sign it. 

Mr. Courtney. So you—— 

Colonel Barp. Whether it would be Mr. Higgins. So there are al- 
ternate signatures suggested for it. 

Mr. Courtney. Alternate signatures, which was the purpose of it. 

Colonel Barp. Mr. Courtney, Johnson is the one we deal with gen- 
erally on these appeals, and not necessarily Mr. Higgins. But he is the 
boss, so I prepared it for his signature, with an alternate. 

Mr. Courtney. With an alternate signature suggested. That is 
the only signature. 

Colonel Barp. Yes, sir. I don’t know how it actually went out. 

Mr. Courtney. Yes. Now after the letter, exhibit 10—A, with the 
attachment, was prepared and sent from your office, you are not aware 
of the disposition of it? 

Colonel Barn. No, sir. I do know that McDermott got it, because 
that is the one he introduced at the hearing. 

Mr. Courtney. Mr. Chairman, exhibit 10-B has already been in- 
troduced into the record and identified. I will not read it, unless the 
members desire me to do so. 

Mr. Harpy. That one is already in. 

Mr. Courtney. As I understand it, then, Colonel, after the pro- 
posed letter was sent out with the suggested alternate signatures, are 
you aware of what disposition was made of it ? 

Colonel Barn. I know only that Mr. McDermott received it, because 
that is the one I said he introduced as an exhibit at the hearing. 

Mr. Courtney. Yes. So presumably, then, it was signed in the ordli- 
nary course of business. 

Colonel Barp. Yes. 

Mr. Courrney. And was returned, or was again spoken of on the 
22d of April 1957, at the hearing? 

Colonel Barp. At the hearing. That is exhibit 1. 

Mr. Courtney. That is exhibit 1, in the hearing of April 22, 1957. 

Colonel Barn. Yes, sir. 

Mr. Courtney. Now, Colonel, I return to my question, then. What 
did you mean by the words “outward influence to bear on the disposi- 
tion of a motion,” when you sent out and circulated disposition form 
No. 96 as you have testified ? 

Colonel Barp. Well, I meant literally what it says. This letter to 
Mr. Brucker was one of McDermott’s efforts. 

Mr. Courtney. What other efforts were there ? 

Colonel Barp. Another one was a letter to Congressman Merrow. 
The third, which I attributed to McDermott, was the letter to Mr. 
Adams. 
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Mr. Courrney. Was a letter to Mr. Adams. And whom do you 
identify as Mr. Adams? 

Colonel Barp. Well, Sherman Adams, Mr. Sherman Adams. 

Mr. Courtney. The assistant to the President? 

Colonel Barn. Yes. 

Mr. Courtney. Now, in what form did that information as to the 
assistant to the President come to you? Did Mr. McDermott com- 
municate that information to you? Did he suggest anything to you 
about Mr. Adams, or was it in written form ? 

Colonel Barv. As I remember, the way I got it—mail of al] kinds 
come to our recorder and as I remember, he brought me this. 

Mr. Courtney. He, the recorder ? 

Colonel Barp. The recorder brought me this paper, whatever it 
was, as one of the papers pertaining to a case that had been assigned 
to me. 

Mr. Courtney. Yes. 

Colonel Baro. I think it had a Chief of Staff routing slip on it, 
addressing it to the Board, probably for appropriate action. I 
wouldn’t—— 

Mr. Courrnry. Well, I would hand you again—or you have before 
you a Department of Army file of attachments that have been fur- 
nished us by the Department of the Army. Would you look through 
that file or any other file to which you might have access and indicate 
to the subcommittee the information about which you have just 
testified ¢ 

Colonel Barn. I don’t find—— 

Mr. Courrney. Colonel, I will hand you a Thermofax copy of a 
document which bears a typewritten—your name in typewriting. I 
will ask you to look at that, please, and see whether that refreshes 
your recollection and you can identify it? 

Colonel Barp. This is another D. F.—disposition form. 

Mr. Courrney. It isanother disposition form ¢ 

Colonel Barp. That I prepared to transmit to the Oflice, Chief of 
Staff. 

Mr. Courtney. Yes. 

Colonel Barp. A suggested reply to be transmitted by Mr. Adams 
to Mr. Grew. 

Mr. Courtney. Now may that be introduced—excuse me, Colonel. 
May this be numbered, then, as exhibit—— 

Colonel Barp. There are two copies of that over here in this stack 
that you gave me. 

Mr. Courrney. The document which you first identified bears the 
number “202.” 

Colonel Barp. That is right. 

Mr. Courrnery. You recall that and the circumstances connected 
with it, and wrote the original disposition form, of which this is a 
copy ! 

Colonel Barp. That is true. 

Mr. Courrnry. And circulated it. 

May this be marked as “Exhibit 11.” 

Now then, exhibit 11—there are copies here. Exhibit 11 you identify 
as a previous disposition form which you wrote and circulated through 
the Board? 


28794—58——-13 
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Colonel Barn. No, no. 

Mr. Courtney. Well, how did it 

Colonel Barn. I wrote it and sent it to the Chief of Staff. 

Mr. Courtney. Yes. 

Colonel Barp. From whence had come the letter that I was to 
answer. 

Mr. Courtney. Was the original of exhibit 11 a green Department 
of Defense Form 96, called a disposition form, if you know ? 

Colonel Barp. From the spacing of the carbon I would say that it 
was. My memory is that it was. Because we had none. We had to 
send out and get some. 

Mr. Courtney. But you do recognize the copy, exhibit 11 ? 

Colonel Barp. That is right. 

Mr. Courtney. Now, in this, reference is made to correspondence 
between the Honorable Sherman T. Adams and Mr. Allen S. Grew 
on the above subject. 

Are you able to tell the subcommittee that information came to you 
to which you made reference ? 

Colonel Barp. Well, it was a letter with, as I said, probably a Chief 
of Staff’s routing slip on it, a little printed form, that would send it 
from the Chief of Staff’s Office mailroom to the Board for preparation 
of the reply. 

Mr. Courtney. Now, in your acquaintance with the Board up to the 
time, the date which this memorandum bears, March 28, 1957, to 
determine whether or not th's transmittal about which you were 
speaking in exhibit 11 came to you in the usual routing of those 
papers—was it usual that the recorder would circulate the matter or 
would it come normally to you from the Chief of Staff, in your experi- 
ence up to that time / 

Colonel Barp. I don’t think my experience up to that time had 
covered that kind of event. 

Mr. Courtney. Then you d dn’t attach any significance to the fact 
that it came from the Deputy Chief of Staff's Office ? 

Colonel Barp. Oh, no, no. My experience in the Pentagon before 
I served 4 years there before. 

Mr. Courtney. Yes. 

Colonel Barp. And this was a normal routine, of that type of in- 
quiry. 

Mr. Courtney. Now, then, in the group of papers, original papers 
from the Department of Army files which you have before you, are 
we correct in saying that you do not find the attachments which ac- 
companied exhibit 11 as it left your hands? 

Colonel Barp. One is there, but the letter that was answered is not 
there. 

Mr. Courtney. Well, which one? 

Colonel Barp. Document 193 is my proposed reply. 

Mr. Courtney. Yes. 

Colonel Barp. To the letter. 

Mr. Courrney. Yes. 

Colonel Barp. But the letter itself is not there. 

Mr. Courtney. Document No. 203, which I would ask be marked 
“Exhibit 12,” then, is the reply which you had proposed as you sug- 
gested in the disposition form, exhibit 11, which you have identified 4 
~ (Colonel Bard nods.) 








as to 
ment 


rat it 
ud to 


lence 
Frew 


) you 
‘hief 


nd it 
ation 


o the 
7, to 
were 
those 
er or 
peri- 


had 
fact 


re 


f in- 
upers 
, are 


h ae- 


s not 


rked 
sug- 


4 





RAYLAINE WORSTEDS, INC. 179 


Mr. Courtney. But you do not find the communication to which the 
proposed answer 

Colonel Barp. That is correct. 

Mr. Courtney. Was directed ? 

Colonel Barn. Yes, sir. 

Mr. Courtney. Mr. Chairman, may exhibits 11 and 12 be received 
in evidence, with the testimony of the witness? 

Mr. Héserr. Without objection, it will be made part of the record. 

Mr. Hess. Are you going to read them ? 

Mr. Courtney. I will. 

Now, taking the text rather than the address. “Office of Chief of 
Staff. Attention, Col. B. F. Taylor”’—to whom this memorandum was 
directed, exhibit 11; is that right, Colonel ? 

Colonel Barn. Yes. 

Mr. Courtnry. From you, Colonel Bard. 

Dated March 28, 1957. ASBCA File No. 1842, Raylaine Worsteds, 
Inc. 

1. Reference is made to the referral slip, Office of the Chief of Staff, March 27, 
1957, which referred to the Armed Services Board of Contract Appeals for prep- 
aration of a draft reply, correspondence between the Honorable Sherman T. 
Adams and Mr. Allen 8. Grew— 





is it G-r-e-w? 

Colonel Barp. Yes, Grew. 

Mr. Courtney (continuing )— 
on the above subject. 

2. Draft reply is enclosed, with one copy marked for Chief of Staff, atten- 
tion: W. H. L. O. 


C. Rospert Barp, 
Colonel, JAGC, Member, ASBCA. 


Mr. Courrnrey. What is meant by the initials “W. H. L. 0.2 
Colonel Barp. White House liaison officer. 
Mr. Courtney. And exhibit 12 is: 


ExHIBIT 12 
[Draft] 


ASBCA 1842 
For OC of 8. 
Attention: W. H. L. O. 

Dear ————: With further reference to your letter of July 19, 1956, and in 
view of your letter and enclosure of March 25, 1956, inquiry has been made as to 
the status of the appeal of Raylaine Worsteds, Inc., before the Armed Services 
Board of Contract Appeals. 

I am informed that on March 18, 1957, Raylaine’s attorney submitted to the 
Board a Motion for Reinstatement of Motion for Reconsideration and Rehearing. 
This new motion is based upon the rescission by the Comptroller General, on 
March 12, 1957, of his office settlement of September 11, 1942. I have been 
assured that the motion is being considered by the entire Board and that its 
decision can be expected within possibly one month. I hope this information will 
be helpful to you. 





Now, did you accompany this proposed answer 


(Mr. Kuhn aside.) 

Mr. Courtney. Exhibit 12 which I have just read—what ? 

(Mr. Kuhn aside.) 

Mr. Courtney. Now, Colonel, I would ask this. I have been re- 
quested to ask this question: Whether you have in your files in any 
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place or access to or have seen a copy of the letter to which exhibit 12 
was a proposed answer ? 

Colonel Barp. No, I have no copy of it. I don’t know where one 
would be. As far as I know, there was only the one piece of paper. 

Mr. Courtrnry. Was that an original letter, as you remember it? 

Colonel Barp. I don’t know. I would guess “yes.” 

Mr. Courtney. But you attached it to: your exhibit 12 as it left your 
office ¢ 

Colonel Barn. I sent it back where it came from. 

Mr. Courtney. Sent it back where it came from. 

Now, what prompted you to commence the salutation of this pro- 
posed answer with “Dear Allen” ? 

Colonel Barp. I tried to adhere to the tone of the original letter 
that I was answering. That letter was on a personal basis and I 
made the reply on a personal basis. 

Mr. Courtney. Well, would you indicate—what would the com- 
mitee understand, then, the subcommittee understand, in your recol- 
lection, then, as to the effect of this letter—that it was on a first-name 
basis, the text of the Raylaine letter ? 

Colonel Barp. It wason a first-name basis; ; yes. 

Mr. Courtney. And that is what prompted 9 you to respond on a first- 
name—or suggest a response to a first-name basis? 

Colonel Barp. That is correct; yes, sir. 

Mr. Courrnry. And did you have any more correspondence or did 
any other documents come to your attention in the normal course— 
in the course of your ove in connection with this motion which was 
heard on April 22, 1957 

Colonel Baro. Well, as I remember, there was a pair of letters from 
Congressman Merrow. One we answered and then a little later an- 
other letter we had to answer for him. 

Mr. Courtney. Was there anything about either of those letters 
which attracted your attention or caused you—had any significance to 
you? 

Colonel Barp. Well, none of them had any significance to me. I 
mean, they were just efforts to get information about a case that was 
before us. I was not impressed by them. 

Mr. Courtney. But you were impressed at the time you prepared 
the memorandum of April 5, 1957, which is exhibit 10? 

Colonel Barp. Yes, I was impressed to the extent of being irritated 
at Mr. McDermott for trying to go outside of the procedure which 
he had invoked. 

Mr. Cunnincuam. Is it possible to ask a question there? 

Mr. Héperr. Paul. 

Mr. Cunnrncuam. I would like to have the words “outward in- 
fluence’”—I understood you to say “outward influence.” Do you mean 
people inside the Government or outside the Government, or are you 
referring to the man in Philadelphia ? 

Colonel Barp. I meant by that, sir, that the case had been put into 
a machine and in the due course of events the machine would produce 
an answer and this was an attempt I felt on the part of the attorney 
to get an answer in other ways. 

Mr. Cunnincuam. On the part of who? 

Colonel Barp. The attorney. 
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RAYLAINE WORSTEDS, INC. 
Mr. Cunnineuam. In Philadelphia? 
Colonel Barp. Yes, sir. 

Mr. CunnineHam. That answers my question. That is what you 
meant by “outward” ? 

Colonel Barp. Yes. 

Mr. Cunninenam. You didn’t mean a Congressman or anyone in 
the Government or any department in the Government ? 

Colonel Barp. No one in particular, but just anybody who was not 
functioning—who was not the Board. 

Mr. Cunninouam. That is all, Mr. Chairman. 

Mr. Hésert. Mr. Courtney. 

Mr. Courtney. Colonel, clo you have any recollection at all of the 
contents or the date of the letter which accompanied the exhibit 12, 
independently ? 

Colonel Barp. The transcript of my statement to the Inspector Gen- 
eral will say I believe that I feel—and this is a guess, but it is my 
feeling that the letter ended up with, oh, a possibly : 3-line paragraph, 
the gist of which was “I am sure that if you will exert yourself you can 
get something done in this case.” 

Mr. Courtney. Now, is that the letter that was signed “Allen”— 
“Allen S. Grew”? 

Colonel Barp. It would follow, yes. That is the letter that I was 
answering. And that is my memory, my feeling, my conviction of 
the gist letter, why the letter was written. 

Mr. Courrney. Yes. 

Now, on March 28, 1957, this transmittal, then, of October 11, went 
forward as vou described, and it was followed by the other transmittal, 
disposition form, of April 5, 1957. 

Now, thereafter, Colonel, can you recall anything else that came 
to your attention with reference to any action to be taken by you in 
the « ‘course of your duties? 

Colonel Barp. Well, I can’t recall exactly when Congressman Mer 
row’s letters arrived. 

Mr. Courrney. Get those Merrow letters, please. 

Colonel Baro. But they are interlarded somewhere in this sequence. 

Mr. Courrney. Colonel, while we are getting some letters and cor- 
respondence out here, I will ask you whether prior to the decision on 
the motion for reconsideration or in connection with the decision which 
you wrote, which was finalized on June 11, 1957, you had before you 
or you considered Raylaine Worsteds’ letters of November 13, 1941, 
and December 11, 1951, which I hand to you now? 

Colonel Barpv. Yes, they were both part of the file. 

Mr. Covrrney. You had those before you / 

Colonel Barn. Yes, sir. 

Mr. Courrney. I will introduce those, Mr. Chairman, later. I mere- 
ly wanted to proceed with the record. 

I hand you a letter which is marked—a Thermofax letter which is 
dated March 27, 1957, purporting to aes the signature of Chester E. 
Merrow, Member of Congress, and I will ask you whether you recog- 
nize that letter ? 

Colonel Barn. It reads very much like the letter, another—like a 
letter that I received from, oh, probably the Office of the Secretary, 
to prepare a reply for. 
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Mr. Courrney. Would it be your recollection that that was the letter 
to which you were referring in your transmittal of March 28, 1957, 
exhibit 11? 

Colonel Barp. No, March 28, 1957, referral is answer to a letter— 
draft reply to Mr. Grew—I mean was the draft of an answer to Mr, 
Grew. 

Mr. Courrnry. Do you know what disposition you made of your 
response to—I am sorry, I beg your pardon. 

I hand youa Thermofax, Colonel, No. 226. 

Colonel Barp. That isthe D. F. that I prepared. 

Mr. Courrney. All right, let me see those two. 

Colonel Barp [hands]. To carry back to the Secretary’s office. 

Mr. Courtney. Yes. 

Colonel Barn. The draft of a letter to Mr. Merrow. 

Mr. Courtnry. Then, Mr. Chairman—Colonel, will you identify 
these exhibits, then, these numbered letters, that is, 226 and 213, bear- 
ing date of your disposition form, April 5, 1957, as the letter of Mr. 
Merrow to which you have made reference / 

Colonel Barn. Yes, sir; those are the two. 

Mr. Courtney. Those are the two letters. 

May these be introduced, then, Mr. Chairman, as—they are already 
inevidence. They are reidentified by the witness. 


ExHisit 13-A 
[Received—Coordination & Record Office, Mar. 28, 1: 34 p. m., 1957] 
CONGRESS OF THE UNITED STATES 
House oF REPRESENTATIVES 


WASHINGTON, D. C. 
Marcu 27, 1957. 
Hon. WILBER M. BRUCKER, 
Secretary of the Army, Department of the Army, 
Pentagon Building, Washington, D. C. 

Dear Mr. Secretary: It is my understanding that Raylaine Worsteds, Inc., 
has a claim pending at the present time and I enclose herewith a copy of a 
letter sent to the company by Mr. Joseph Campbell, Comptroller General of the 
United States, under date of March 12, 1957. 

Would you be so kind as to advise me of the status of the claim at the present 
time and to keep me fully informed of all action taken on it. 

I thank you for your assistance in this matter. 

Sincerely, 
(S) Chester E. Merrow, 
CHESTER E. MERRow, 
Wember of Congress. 


Exutmit 13—B 
5 APRIL 1957. 
Raylaine Worsteds, Inc., ASDCA No. 1842. 
OASA (Log). 
Armed Services Board of Contract Appeals. 
Army Panel. 

1. Reference is made to a letter, 27 March 1957, to the Secretary of the Army 
from the Honorable Chester E. Merrow, Member of Congress, asking to be ad- 
vised of the status of a claim by Raylaine Worsteds, Inc., and to be kept fully 
advised of all action taken on it. 
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2. Enclosed is a suggested reply to Mr. Merrow that briefly states the case 
and prior actions by the Armed Services Board of Contract Appeals and de- 
scribes a motion recently filed with the Board and the status thereof. 

C. Ropert Barp, 
Colonel, JACC, 


Deputy Chairman. 
Incl. 
DD Form 278 w/incls. 


[Draft] 


Hon. CHESTER EF. MERRow, 
House Office Building, Washington, D.C. 


DEAR Mr. Merrow: This will acknowledge receipt of your letter and enclosure 
of March 27, 1957, in which you ask to be advised of the status of the claim of 
Raylaine Worsteds, Inc., and to be kept fully informed of all action taken on it. 

A résumé of actions taken in this matter will be of value to you. Briefly, the 
claim is based upon the contracting officer’s action in refusing to remit $25,462 
of a total of $47,000 in liquidated damages incurred by Raylaine Worsteds, Inc., 
in 1941 as a result of failing to deliver serge cloth according to the contract 
delivery schedules. The contracting officer found that the delay was not due to 
unforeseeable causes beyond the contractor’s control and without its fault or 
negligence and that the contractor had failed to notify him of the cause of delay 
within ten days of the beginning thereof as a condition precedent to the granting 
of an extension of time. Raylaine Worsteds, Inc., appealed. 

The case was heard on the Government’s Motion to Dismiss on May 3 and 
July 12, 1954 by the Armed Services Board of Contract Appeals. The decision of 
the full Board, dated January 21, 1955, dismissed the motion. A hearing on the 
merits was held May 11, 1955. The Board’s decision, dated March 30, 1956, 
dismissed the appeal for lack of jurisdiction. There followed on April 27, 1956, 
a hearing on a motion by Raylaine Worsteds, Inc., for rehearing and reconsidera- 
tion. The full Board reaffirmed its decision of March 30, 1956, and denied the 
action. 

Through all of these actions there existed and was considered by the Board 
with respect to the claim a decision, or finding, dated September 11, 1942, of 
the Comptroller General of the United States, that no amount was found due Ray- 
laine Worsteds, Inc. The Board’s decision that it lacks jurisdiction was not 
based upon the said finding of the Comptroller General. This finding, called an 
office settlement, was revoked by the Comptroller General on Mareh 12, 1957. 
Immediately thereafter, the appellant's attorney filed with the Armed Services 
Board of Contract Appeals a Motion for Reinstatement of Motion for Rehearing 
and Reconsideration. This new motion is at this moment under consideration by 
the full Board, and I expect that the decision will be reached very shortly. You 
will be furnished a copy of the decision when it is published. 

I trust the above is suitable for your purposes. 

Mr. Bares. Mr. Chairman, were there any enclosures with that letter 
from Mr. Merrow or was it strictly a letter itself? 

Mr. Courrnry. They speak for themselves. 

Mr. Bares. No attachment. 

Mr. Courtney. No. 

Mr. Hérert. No attachment, Mr. Courtney ? 

Mr. Courtney. No. The letters speak for themselves. You have 
already read them. 

May they be marked “13,” I believe—— 

Mr. Bares. Let me see that. 

(Mr. Kuhn hands.) 

Mr. Courtney. 13—A and 13-B. 

Now, Colonel, after your disposition letter of April 5, 1957——- 

Mr, Bates. Mr. Chairman. 

Mr. Hésert. Mr. Bates. 

Mr. Bares. In this letter from Merrow, it says: 
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I enclose herewith copy of a letter sent to the company by Mr. Joseph Campbell. 


Mr. Courtney. What? 

Mr. Bares. It refers to another letter. 

Mr. Kuun. That is the opinion. 

Mr. Courtney. It is the opinion of the Comptroller General. 

Mr. Bares. That was attached. 

Mr. Courtney. That was attached. 

Mr. Bares. That was my question. 

Mr. Courtney. I am sorry. 

There were no other than official attachments. 

All right, after that, between April 5, 1957, and the date when you 
proceeded to the hearing of April 22, 1957, what came to your atten- 
tion officially in connection with the disposition of this matter? 

Colonel Barp. Nothing that I recall. 

Mr. Courtney. And that is the last—strike that. 

Now, then, we come up to—strike that, Sam. 

Between April 22, 1957, and the date on which your opinion be- 
came final, June 11, 1957, did anyone by any means of communication 
discuss this case with you outside the Board of Contract Appeals? 

Colonel Barp. No, sir. 

Mr. Courtney. Did you have any internal conversations, meaning 
with members of the Board, with respect to the handling or disposition 
of this case, prior to June 11, 1957, the date on which that opinion 
became final ? 

Colonel Barp. As soon as I received the transcript of the hearing, 
I talked it over with Mr. Shedd 

Mr. Courtney. Now that is the transcript of the hearing of April 
22, 1957? 

Colonel Barb. Yes, sir. 

Mr. Courtney. Which you have before you? 

Colonel Barp. That is right. 

Mr. Courtney. And what else happened ? 

Colonel Barp. Probably during luncheon on an occasion or so we 
would talk about the case, because it was factually and legally an in- 
teresting case. Factually it was interesting because it was so elderly. 
So much effort had been expended. Legally it was interesting because 
of the effect, or the status, rather, the consideration that must be given 
to the settlement certificate and the effect of the rescission of the 
settlement certificate. 

Mr. Courrney. And you are referring in those two cases of the ac- 
tion of the Comptroller General ¢ 

Colonel Barn. That is correct. 

Mr. Courtney. Did you have any discussion about any outside or 
outward influences, as you call it, with respect to your decision, other 
than what you have indicated here ? 

Colonel Barp. Only very early when I first received this letter, be- 
tween Mr. Sherman Adams and Mr. Grew. I remember asking Mr. 
Shedd, asking who Mr. Adams was. I had no idea. I had been in 
Japan for 

Mr. Covrrney. Were you advised who he was by Mr. Shedd? 

Colonel Barv. He had a little difficulty bringing it to mind, but we 
discovered. 
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I had been in Japan and Korea for 214 or 3 years and, to the best 
of my knowledge, I never heard the name until I saw it on this paper. 

Mr. Courtney. Did you notice the title that the paper bore to the 
addressee ? 

Colonel Barp. Yes, I remember that. 

Mr. Courtney. Was it the Assistant to the President ? 

Colonel Barp. All I can recall about it was the White House. I 
don’t recall anything else. 

Mr. Courrney. In any event, that is—of course, you saw the memo- 
randum of April 2, 1957, of Mr. Austin, exhibit 1, which you have 
identified. ' 

Mr. Kuun. April 2. 

Mr. Courtney. April 2, 1957, exhibit 1 which you have identified. 
That came to your attention sometime prior to June 11, 1957, did it not ? 

Colonel Barp. Yes, it is bound to have. 

Mr. Courtney. Yes. Did anything else come to your attention ? 

Colonel Barp. Can you specify any “anything else”? 

Mr. Courtney. Well, I mean any communic ation, any writing, any 
telephone call, any conversation, having to do in any way with the 
disposition of this matter by you, come to your attention in the in- 
terval ? 

Colonel Barp. Nobody talked to me except members of the Board 
discussing the case, as lawyers will discuss a case. 

Mr. Courtney. Now—— 

Colonel Barn. Nobody called me from anywhere or wrote to me or 
talked to me. 

Mr. Courtney. Then how did you obtain the concurrence of these 
members which is indicated on the opinion of June 11,1957? Did the 
members meet together and discuss the proposal which was contained 
in your opinion ? 

Colonel Barv. No, sir. I attached my draft, the draft of my opin- 
ion, to the file, the Board file, in the case. 

Mr. Courtney. Then it went down the line? 

Colonel Barp. Launched it, so to speak. 

Mr. Courtney. And the Board never formally met, then, and voted 
on it ? 

Colonel Barn. No, sir. 

Mr. Courrnery. Never formally met and discussed the opinion, did 
it? 

Colonel Barp. The voting on this case is a personal effort. You get 
the opinion. You read the opinion. You read the file. And you make 
up your mind and decide to concur or dissent. 

Mr. Courrney. And ie you sent it on to the next man? 

Colonel Barp. When I accomplished my little piece, I give it to 
someone else. 

Mr. Courtney. Then it ultimately comes back to whom ? 

Colonel Barv. It comes back to the author. And if he has enough 
concurrences, he gives it to the typist and types it in final form. 

Mr. Courtney. That becomes final then ? 

Colonel Barn. That is published. 

Mr. Courtney. But outside of these casual conversations, you have 
no discussion between the Board members on the decision which you 
were about to make, the merits of the decision; is that right ? 
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Colonel Barp. Well, no, I won’t say that. 

Mr. Courtney. Just tell us 

Colonel Barp. As I said before, at luncheons and with my division 
mate, Mr. Shedd, we would discuss pro and con. 

Mr. Courtney. But would you describe those as formal and set 
hearings on the subject or were they merely casual conversations? 

Colonel Barp. They were casual. 

Mr. Courtney. Casual ? 

Colonel Barp. They were lawyer talk. 

Mr. Bares. That would make it casual. 

Mr. Courtney. All right, Colonel. 

Now, then, we leave the decision of June 11,1957. At that time the 
case is reopened; is that right ? 

Colonel Barp. That is a colloquial way to say it. We assumed juris- 
diction. 

Mr. Courtney. You assumed jurisdiction at that point. 

Now I hand you a purported transcript of proceedings and see 
whether you can identify it ? 

Colonel Barp. Yes. This is a report of a little—it is called, it is 
dignified b ythe name “hearing.” Actually it was a conference. I was 
never able to understand why McDermott wanted it. 

Mr. Courtney. Were there any names dropped at the meeting ? 

Colonel Barn. Not that I recall. 

Mr. Courtney. May the record then include a transcript of pro- 
ceedings before the Army contract appeals panel, dated August 23, 
1957, pages 1 to 6, ASBCA No. 1842. 








TRANSCRIPT OF PROCEEDINGS 


BEFORE THE ARMY CONTRACT APPEALS PANEL OF THE ARMED SERVICES BOARD OF 
CONTRACT APPEALS, OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY, WASH- 
INGTON, D. C. 


APPEAL OF RAYLAINE Worsteps, Inc., Unper Contract No. W-669-QM-10270 
ASBCA No. 1842 


Tue PENTAGON, Room 3—-C-717, 
Washington, D.C., Friday, August 23, 1957. 

The above-entitled matter came on for hearing before the Army Contract 
Appeals Panel of the Armed Services Board of Contract Appeals, pursuant to 
notice, at 11 o’clock a. m., before C. Robert Bard, Colonel, USA, Hearing 
Examiner. 

Appearances : James Garnett, Colonel, USA, Chief Trial Attorney, and Charles 
W. Levy, Major, USA, Trial Attorney. Edwin J. McDermott, Esq., Counsel for 
Appellant. 

PROCEEDINGS 


Colonel Barb. The hearing will come to order. 

This is a prehearing conference held between the hearing officer, attorney for 
the appellant, and the attorney for the Government. 

Mr. McDermott, will you state your position and what you think should be 
done? 

Mr. McDermott. Yes. The only question in this case is the French pins and 
I think that is all that is necessary in this case. 

Colonel Barb. Their inability to get the pins for a French machine? 

Mr. McDermott. Yes, I think that is the only question in this case, the ques- 
tion of the French pins. 

Then, of course, the only thing on this matter would be the witnesses in 
Manchester, N. H., on March 8, 1955. 
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Colonel Barb. That is a deposition? 
Mr. McDermott. Yes, that is the only thing for this. 

Now, of course, there are quite a few exhibits on this. 

Major Levy. Do I understand in the last hearing, the transcript was to be 
amplified by the depositions of the witnesses in Manchester, N. H.? 

Mr. McDermott. Yes. 

Major Levy. Was that before briefs were to be submitted? 

Mr. McDermorrt. I think so. 

Major Levy. Was the deposition submitted to the Board? 

Mr. McDermott. Yes. 

Major Levy. What is the problem with regard to the deposition? I don’t quite 
understand. 

Mr. McDermort. There were quite a few depositions. 

Major Levy. What is the problem with reference to these depositions from 
Manchester, N. H.? 

Mr. McDermott. What is our problem? 

Major Levy. Yes. 

Mr. McDermorr. This is in volume 4, all the exhibits are in volume 4. 

Major Levy. What is your problem with reference to these depositions? 

Colonel Barb. You want to point out these depositions which were in addi- 
tion to what was admitted at the hearing? 

Mr. McDermorr. Yes, I think that is correct. I think everything is in vol- 
ume 4. 

Colonel Barb. Off the record. 

(Whereupon an off-the-record discussion was held.) 

Colonel Barp. The deposition in question was located in volume 4 in an en- 
velope marked “‘Deposition Volume.” 

Mr. McDermott. With respect to the cause of delay of the French pins there 
are several exhibits. ‘There is a question of pins purchased from R. H. Goode 
Co. and those invoices and Mr. Goode’s deposition are in volume 2. All the 
depositions, of course, are numbered by letters except the particular deposition 
of 1955 which was the envelope in volume 4, but the invoices, the correspondence 
at the time, all seem to be, that is, with respect to Mr. Goode’s deposition seems 
to be in volume 2 of the Board. 

Colonel Barv. The brief which the attorney is inspecting is in volume 2. 

Mr. McDermott. That is the brief filed June 18, 1955? 

Colonel Barb. Yes. 

Mr. McDermott. Now, I would like to elaborate on that question by further 
brief. 

Major Levy. You want to file an additional brief? 

Mr. McDermort. I want to file a supplemental brief making further argu- 
ment with respect to this one cause of delay. 

Major Levy. The French pins? 

Mr. McDermott. Yes. 

Major Levy. The Government has no objection to further brief. We would 
like to reserve the right to file a supplemental reply. 

Mr. McDermott. Because of the lapse of time I would like permission to with- 
draw the pertinent papers for the purpose of preparing the brief. I might say 
I did that before in one other case with, of course, the Board’s permission. It 
was not this Board, however. 

I will return them by September 10. The particular folders which are per- 
tinent in this matter are in volume 2 and in volume 4. 

Colonel Barp. Off the record. 

(Whereupon an off-the-record discussion was held.) 

Colonel Barb. On the record. 

Mr. McDermott. It is impossible to write a brief without this material. 

Major Levy. I do not believe I have ever heard of such a procedure but I 
suppose seals could be placed on the files. 

Colonel Barp. That is what I am afraid of, the things getting lost out of it. 

Mr. McDermott. We did it at the Court of Claims. 

Colonel Barb. I think perhaps we can seal the files. 

Mr. McDermorr. Do you want me to sign a receipt? 

Colonel Barp. Yes. 

Mr. McDermott, I will give you until the 1st of October to file your additional 
brief and Major Levy I will give you until the Ist of November. 

Mr. McDermorr. Thank you. 
Colonel BArb. Do we have any other problems at this time? 
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Mr. McDermott. No, I do not believe so. 

Colonel Barp. There being nothing further, the hearing is adjourned. 

(Whereupon, at 11: 30 a. m., the hearing adjourned sine die. ) 

Mr. Courtnry. Now, Colonel, between June 11, 1957, and the time 
when the opinion of November 27, 1957, became final, was this proceed- 
ing the only formal proceeding of the Board meeting together with 
either attorney, counsel or witnesses ? 

Colonel Barn. As far as I can recall, it was. I can see no need for 
hearings. McDermott had no wish or made no offer of new evidence. 
He was simply relying upon what was in the file already compiled. 

I am sure that there were none. I may have talked to McDermott 
on the telephone with reference to “when can I expect your brief,” 
or something like that, but that is all. 

Mr. Courrney. Now you stated that before the decision of June 
11—— 

Mr. Héserr. John, may I interrupt. What was the date of that 
memorandum you just referred to? 

Colonel Barb. August 

Mr. Courtney. August 23, 1957. ba 

Now, then, on the occasion of consideration of the decision of 
June 11, 1957, and the decision of November 27, 1957, you had be- 
fore you a letter of Raylaine dated November 13, 1941, ‘and a letter 
of Rayl: aine dated December 11, 1941; isthat right? ? 

Colonel Barp. That is correct. 

Mr. Courrney. Mr. Chairman, I would like to introduce these 
copies into the record. 

Mr. Hérertr. Without objection. 

Mr. Courtney. The first letter I shall read: 

RAYLAINE WorSTEDS, INC., 
Manchester, N. H., November 18, 1941 
Re contract W-669-—W M-10270 
COMMANDING GENERAL, 
Philadelphia Quartermaster Depot, 
21st and Johnston Streets, 
Philadelphia, Pa. 

Sir: This is in further reference to my talk with Lieutenant Colonel Jones 
in Philadelphia yesterday. 

Following the advice of what is necessary for us to do, given by 2d Lt. 
H. F. Nelson, we are writing this to respectfully ask for an appeal from the 
decision in your letter of October 15, wherein our request for a 6-week extension 
was refused. 

We will, within a few days, submit various letters substantiating our claims, 
80 that they may be reviewed by your office, and we understand that it is not 
necessary for us to make a formal appeal to Washington until you have had 
a chance to again review the facts. 

Yours very truly, 
Joun G. S. Humpureys, President. 

Mr. Mitter. What is the date of that again, please ? 

Mr. Courtney. November 13, 1941. Stamp, “Received, Philadel- 
phia QM Depot, November 14, 1941.” 


The next letter, dated December 11, 1941, reads as follows: 
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Re contract W-669-QM-10270; 10-ounce o. d. serge with Raylaine Worsteds. 
COMMANDING GENERAL, 
Philadelphia Quartermaster Depot, 
Philadelphia, Pa. 


Sir: Reconsideration of your decision of October 15, 1941, is respectfully 
requested. 

Following our letter of November 13, we are attaching letters listed below 
which we hope will be favorably received as additional evidence that the delays 
were due to causes unforeseeable, beyond our control, and without negligence on 
our part; regardless of the fact that such causes cannot be attributed to any 
specific instance of compliance with the regulations covering priorities and 
allocation. 

1. R. H. Hood Co., Philadelphia, Pa. 

2. Amoskeag Industries, Inc., Manchester, N. H. 
3. Amoskeag Machine Co., Manchester, N. H. 
4. American Gill Screw Co., Providence, R. I. 
5. Amoskeag National Bank, Manchester, N. H. 
6. Florence Dye Works, Woonsocket, R. I. 
7. The Leavitt Stores, Manchester, N. H. 

We have met with great reluctance on the part of all of our suppliers in getting 
any letters and facts at all to put before you. They refuse to get into what 
they call a Government controversy. It has been very difficult to get full explana- 
tory letters; the letters themselves will show the situation. 

This mill is not requesting remission of the entire $47,000 fines paid on this 
contract (though it might with reasonable justiee do so). We are stating that 
6 weeks of the delay was due to situations unforeseeable when the contract was 
taken, and that events beyond the control of this mill were responsible. 

It is submitted that since liquidated damages clauses in supply contracts of 
the War Department are now being used only in exceptional cases, due to the 
general emergency conditions existing today, there should be no desire, reason, 
or effort by the Government to penalize this company, which entered into o. d. 
contracts prior to liberalizing and elimination of various penalty clauses. 

There has been created in the Office of the Under Secretary of War a special 
board to hear cases of this nature. It is respectfully requested, if you cannot 
vacate or reverse the decision of October 15, 1941, that this file be submitted to 
Washington, and we be given opportunity to appear, and that the date submitted 
herewith be forwarded to the proper Board. 

During the 6 weeks’ time of these fines the Government has not been harmed by 
late delivery of this small mill; but these are a serious financial blow. We are 
in a very undesirable financial situation, unable to meet current obligations, 
except through the aid of a New York banking factor. These fines work out as 
a punishment to an outfit that has spent considerable money to equip for this 
Government work. The very regulations that have been inaugurated since this 
contract was taken show that punishment is not the Government intention. 

On this contract, No, 10270, we have paid fines of $35,947. Cloth now at the 
depot will add $11,260 in additional fines (total over $47,000). The remission of 
6 weeks’ fines we so urgently request and need amounts to $25,462. 

The paid-in capital of this mill is $200,000. Therefore these fines represent a 
serious part (24 percent) of our entire capital. 

During the year, our shipments to the Government were $1,200,000. The result 
of the year’s operations shows a profit of only $2,500 during the most profitable 
year that the woolen industry has known. This profit was wiped out by fines of 
the next month. These fines are actually a serious menace to us. 

In the September 16 issue of the War Department’s Supply Contract Form No, 
1, there is a paragraph which relates to causes beyond control, etc., of the con- 
tractor, including acts of the Government, and we submit that the various Gov- 
ernment projects and contracts in the vicinity of Manchester, N. H., which are 
distinctly acts of the Government, were among the unforeseeable causes of our 
labor and other troubles. 

We earnestly hope the depot will see the justice of our pleas and grant us 
this needed relief. 

Yours very truly, 
RayYLAIne Worsteps, INc., 
By J. G. S. HUMPHREYS. 
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Marked, “Received December 15, 1941, Philadelphia QM Depot,” 
with attachments. 

Colonel, that was before you, was it not ? 

Colonel Barn. Yes, sir. 

Mr. Courtney. Before the decision of June 11, 1957. 

And there was likewise before you the endorsement file of the War 
Department, Philadelphia Quartermaster Depot, office of the com- 

manding general, 2800 South 20th Street, in re the same subject 
matter. 

Colonel, will you tell the subcommittee how you arrive at the opinion 
after having read these letters that the letter of November 13 did con- 
stitute an appeal or did you constitute an appeal ? 

Colonel Barn. It did constitute an appeal. 

Mr. Courtney. What about the letter of December 11, 1941, which 
has just been read? What was the legal effect of it? 

Colonel Barp. It is an offer to compromise their difficulties. 

Mr. Courtney. Were you advised that the letter of December 11, 
1941, was treated and handled and disposed of as though an appeal 
had been taken property ? 

Colonel Barp. Will you read the question ? 

Mr. Courtney. Were you advised ? 

Colonel Barn. Reread the question, please. 

Mr. Courtney. Well, I will repeat the question. 

Were you advised that the letter of December 11, 1941, was treated 
and handled as an appeal at the time and prior to your decision of 
June 11, 1957? 

Colonel Barn. I knew that the contracting officer regarded it as an 
untimely appeal, yes. 

Mr. Courtney. Now, Colonel, let us come down to your decision 
which you say you wrote November 27, 1957. 

First, are we to understand that there were any interventions or ac- 
tions, either internal or external, with respect to the forthcoming de- 
cision occurring in the interval between June 11, 1957, and Nov ember 
27, 1957? 

Colonel Barv. There were none. As soon as the briefs were in, I 
started 

Mr. Courtney. You proceeded to write the file? 

Colonel Barn. I started to study the file and wrote the opinion. 

Mr. Covrrney. Now in view of the letter of December, 1941, how did 
you arrive at the conclusion and from what source did you derive the 
evidence with respect to the shortage of French combs which consti- 
tutes a substantial part of your factfinding in the opinion? 

Colonel Barp. Well, the combs is a oreat big machine and there was 
no shortage. The shortage actually was of the pins, which were the 
vital part - of the machine, and which actually did the combing. 

Mr. Courtney. Where did you get the information? From what 
source within the files of the Department, I mean of this case, did 
you get the information contained in the first four pages of your deci- 
sion with respect to shortages of combs—or pins? 

Colonel Barp. Well, that is the gist of the file. 

Mr. Courtney. That is the gist of the file ? 

Colonel Barv. The complete file. 





RAYLAINE WORSTEDS, INC. 191 


Mr. Courrney. Now in making this decision, did you refer back 
to the claims made in the appeal by the contractor ¢ 

Colonel Barp. These two letters? 

Mr. Courtney. Yes, sir. 

Colonel Barn. Yes. 

Mr. SRE Did you find anywhere in the documents that I 
have read a claim that the shortage of pins was the sole cause of the 
delay ? 

Colonel Barp. The appellant’s brief, supplementary brief, I believe 
it was called, filed after this hearing of August 23, amended the com- 
plaint to reply upon the shortage of French pins as the sole cause of 
delay and to request the full amount of damages, some 15 weeks. It is 
an amended complaint. 

Mr. Courtney. But, Colonel, let me ask you this question right 
now. Does the function of your Board extend beyond a review and 
appeal from the facts as represented by the contracting officer and as 
found by him? 

Colonel Barp. Our reviews are de novo. 

Mr. Courtney. Since when ? 

Colonel Barn. As long as I have been on the Board. 

Mr. Courrnry. Well, from what source do you claim they are de 
novo? 

Colonel Barp. Well, I can get you cases that hold the same way, 
Mr. Courtney. Offhand, I couldn’t quote any. 

Mr. Courtney. Well, let me go back here to the disposition of this 
case. You were not dealing with any contract of current vintage. 
You were dealing with a spec cific contract that was entered into in De- 
cember—December 17, 1940; isn’t that right ? 

Colonel Barp. That is right. 

Mr. Courtney. And didn’t that contract provide that the appeal 
should be had to the Quartermaster General—or to the Secretary of 
War, I beg your pardon—who, in turn, designated the Quartermaster 
General to act for him in determining those appeals? 

Colonel Barp. Not the contract. 

Mr. Courtney. Sir? 

Colonel Barp. The contract did not provide that; no, sir. 


Mr. Courryey. You do not understand that the contract provided 
that ? 


Colonel Barn. No. 

Mr. Courtney. What did you consider about the contract provi- 
sions in arriving at your decision ? 

Colonel Barp. W ‘hich ones, do you mean ? 

Mr. Courtney. Yes, sir. 

Colonel Barp. The disputes article. 

Mr. Courrnry. You considered that you were bound by the terms 
of the disputes article ? 

Colonel Barp. That binds the parties; yes, sir. 

Mr. Courtney. Do you tell this sube ‘ommittee that you had a right 
in this Appeal Board, or that this Board had a right to enlarge upon 
the claims or the findings of the contracting officer, the claims made 


by the contractor or the findings made by ‘the contracting officer in 
1941 ? 
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Colonel Barp. The findings of a contracting officer from which an 
appeal is made are not final and conclusive. The contract provides 
for an appeal. 

Mr. Courrney. And what do you consider to be the function of an 
oe in those circumstances ? 

Colonel Barv. To refer to the proper authority disputed questions 
of fact. 

Mr. Courtney. So what you were doing, then, is, in fact—or what 
you should be doing is reviewing disputed questions of fact; is that 
right ¢ 

‘Colonel Barp. M: ainly, yes. 

Mr. Courtney. And those questions of fact had to arise in 1941, 
did they not, in this instance ? 

Colonel Barp. Not necessarily. One fact to be considered was the 
rescission of the settlement certificate. 

Mr. Courrney. Beyond that. Let’s talk about the facts which gave 
rise to the appeal. Those facts were all in existence in the fall of 1941, 
were they not ¢ 

Colonel Barp. Yes. 

Mr. Courtney. And those facts under the contract and under the 
law had to be asserted by the contractor and decided by the contracting 
officer, did they not ? 

Colonel Baro. I think I understand your question. Under the con- 
tract, when a dispute arises on a question of fact, it is decided by the 
contracting officer. There was a dispute of fact under this contract 
as to whether the contractor, Raylaine Worsteds, was entitled to an 
extension of time for the performance of contract. 

The contracting officer refused to allow an extension. As a result 
of his refusal, there were assessed liquidated damages. 

Mr. Courtney. Are you entitled to consider hindsight as evidence 
in making a review of facts that were in existence in 1941 ? 

Colonel Barp. Hindsight is not evidence, no. It is simply a point 
of view. 

Mr. Courrney. What was there in the appeal of the contractor, or 
in the evidence submitted by the contractor to the contracting officer? 

Mr. Gavin. At that point, Mr. Counsel. You asked him a question. 
Would you repeat it again? Whether he had the right to reconsider 
acase? He would have the right, wouldn’t he, if I understand it cor- 
rectly. After the Comptroller General had rescinded the previous 
decision and reopened the case, then these people who later handled 
it would have the right to reconsider it, would they not ? 

Mr. Courrney. That isn’t the question I asked the colonel. 

Mr. Gavin. Then I misunderstood you. 

Mr. Courtney. That is right. 

Mr. Gavin. What is the question ? 

Mr. Courtney. I asked the question whether in reviewing the de- 
cision of the contracting officer in 1941 he considered that the Board, 
or he, for the Board, had the right to consider hindsight as evidence. 

Mr. Gavin. He couldn’t answer your questions. You weren’t there 
in 1941? 

Colonel Barn. No. 
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Mr. Gavin. You wouldn’t have any knowledge. You would be 
speaking for somebody else if you rendered any answers on questions 
as to decisions that were reached at that time. 

Mr. Héserr. That is exactly what he is asking. 

Mr. Courtney. That is what I am asking. 

Mr. Héserr. That is exactly what he is asking. 

Mr. Courtney. Do you want to answer it, Colonel ? 

Colonel Barp. Is there a question before me ? 

Mr. Courtney. Yes. 

Mr. Bares. Read the question, Sam. 

Colonel Barp. I answered that question. 

Mr. Courtney. Allright. Let’s pass that. 

Now, Colonel, under what circumstances and under what evidence 
would a contractor at the time of his appeal in 1941, having conceded 
that he was under obligation to the Government to pay $25,462 

Mr. Kunn,. 22. The balance was 25, wasn’t it? 

Mr. Courtney. What? 

(Mr. Kuhn aside.) 

Mr. Courtney. No, having conceded that there was a liability for 
that amount of fine, did you reach the conclusion that he should now be 
paid $41,284.21 ? 

Colonel Barp. I don’t regard the contractor’s letter as conceding that 
he owed that much money. 

I regarded the contractor’s letter as simply this: “I am being fined 
todeath. If you can give me relief to the extent of $25,000, I can pull 
my way out of this situation and perform my contract.” 

I take as the basic question in the case the question of liquidated 
damages. 

I believe that the appellant’s brief is sufficient, considered in con- 
nection with rule 8 under which the Board functions, to consider all of 
the evidence in the case on the question of liquidated damages and 
to arrive at a result which is appropriate to the facts. 

Mr. Courrney. Well, did you consider the appellant’s brief as a 
part of the evidence in the case? 

Colonel Barp. No, sir. I considered it as having the effect of amend- 
ing his complaint. 

Mr. Courtney. Let me read you the appellant’s conclusion to his 
brief of September 30, 1957: 

Furthermore, appellant’s letter of December 11, 1941, stated that the re- 
mission of liquidated damages which had been requested would amount to 
$25,462. If the Board adopts the appellant’s contention that the delay in 
deliveries after September 1, 1941, was caused by R. H. Hood & Co.,’s failure to 
deliver replacement French pins on time and grants an extension of time for all 
delivery after September 1, 1941, then the amount of liquidated damages forgiven 
according to the schedule of liquidated damages amounts to $26,684.91. This 
amount is the detail of the approximation of $25,462 set forth in appellant’s let- 
ter of December 11, 1941. If the Board considers that the letter of December 11, 
1941, amounts to a limitation on the amount of relief which the Board may grant, 
then certainly the $25,462 is adequately supported by the record. 

It is respectfully requested that the foregoing be considered in conjunction 
with appellant’s brief, dated September 17, 1957. 

Now how did you proceed from that to the findings which you made! 

Colonel Barp. May I see the brief, Mr. Courtney ? 

Mr. Courtney. Yes, sir. [Hands.] 

I am going to finish very soon. 
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Colonel Barv. Well, in answer to that question, Mr. Courtney, I 
would say this. 

This right of appeal is a matter of grace. It is a gratuity, in effect, 
to which ; 

Mr. Courtney. Colonel, it is a matter of contract, isn’t it? 

Colonel Barp. I was about to say, which is 

Mr. Courrney. What is there of grace about a contract ? 

Colonel Barp. The two enter into it. I look on it as a matter of 
grace. It becomes a right when the contract is executed. It becomes 
a right, a contractual right. 

Mr. Courtney. Well, if it is a matter of right, it is not a matter 
of grace; is it, Colonel ? 

Solonel Barp. Well, that is a matter of opinion. 

Mr. Courtney. Well, do you regard the Board of Contract Appeals 
as a court of equity capable of re-forming contracts / 

Colonel Barp. No, indeed; no, indeed. 

Mr. Courtney. Did the Government attorney file any brief prior 
to the decision of November 27, 1957, the one we are talking about ? 

Colonel Barn. I believe he did not. 

Mr. Courtney. He did not. Did he make any reparations what- 
soever to the Board, between the 11th of June 1957 and November 
27, 1957, with reference to this case ? 

Colonel Barn. To the Board as a board or—— 

Mr. Courtney. To you or the Board or anyone. You were request- 
ing the decision. Did he or they ? 

Colonel Barn. I believe the extent of any communication between 
us goes, I asked Colonel Levy, then Major Levy, when I could expect 
his brief. I couldn’t start to work until I had received his brief. 

Mr. Courtney. Then what happened ¢ 

Colonel Barn. He said to the effect, “I don’t feel that any brief 
is necessary. The case seems clear enough and sound enough and I 
am not going to write a brief.” 

Mr. Covatinar: So you heard nothing from the Government attor- 
neys, then, prior to your decision of November 27, 1957, with reference 
to the merits of this controversy ? 

Colonel Barn. I don’t believe I did, except what I have just stated. 

Mr. Courtney. That is right, other than what you stated. 

Is that the usual proceeding before the Board, in your acquaintance 
with it, to have the Government make no representations whatsoever 
on behalf of itself before a board of this kind ? 

Colonel Barp. It happens. 

Mr. Courtney. How frequently? How frequently has it occurred 
in your service on the Board, from February 27 right down to the 
present time ? 

Colonel Barp. I would say 15 to 20 percent. That is a very broad 
guess, 

Mr. Courtney. Colonel, then you arrived at the decision of Novem- 
ber 27 without benefit of any assistance from the Government counsel, 
other than you have indicated ? 

Colonel Barn. That is right. 

Mr. Courtney. Now, Colonel, the decision, copies of which have 
been given to the subcommittee, contain only the signatures of your- 
self, Mr. Avery, and Mr. Shedd. 
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Was this decision circulated among the other members of the panel ? 

Colonel Barp. No. That was not. 

Mr. Courtney. Wait a minute. Go ahead, Colonel, please. 

Colonel Barp. The decision on the merits was disposed of by what 
is known as the waiver method. Under the rules and the charter of 
the Board, the chairmen of the panels, having reviewed the opinion, 
may waive a review by the full Board. If any one of the panel chair- 
men refuses to waive review by the full Board, it would become a 
full Board case and each member would vote on it individually, as the 
first opinion was disposed of. 

I can’t recall which one of the chairmen got it first. Probably Mr. 
Avery, as chairman of my own panel. 

The results, what happened to the case, indicate that he waived it. 
He felt it wassound. He would pass it then to Mr.—— 

Mr. Courtney. Just tell what he did, Colonel. Just tell whether 
he waived or didn’t waive. 

Colonel Barp. Well, the certificate that follows the opinion indi- 
cates that the chairman waived it. 

Mr. Courtney. Now, then are we to understand that prior to its 
utterance and becoming official, only yourself, Mr. Shedd, and Mr. 
Avery, and they did not participate in any hearings, any oral hearings, 
or review any testimony with you—only yourself reviewed the evidence 
in the case, prepared the opinion and circulated it to them for their 
concurrence ¢ 

Colonel Barp. Well, as I said, the other two chairmen, the chairmen 
of the other two panels, also reviewed the opinion, also reviewed the 
evidence, and waived a review—Mr. Phelan and Mr. Crawford. There 
were five. 

Mr. Courtney. Was that waiver before or after your decision had 
been formulated ? 

Colonel Barn. Before. 

Mr. Courtney. It was before ? 

Colonel Barp. It is a condition precedent. Without it, there is no 
opinion. 

Mr. Courtney. I see. So before any consideration of this opinion, 
Mr. Phelan had withdrawn—or waiver. 

Colonel Barp. I must have misspoken, or else you misunderstood me. 

Mr. Courtney. All right. 

Colonel Barn. It is following the preparation of the draft and be- 
fore the preparation and publication of the final opinion. 

Mr. Courtney. Well, let us be clear. Did the text of this opinion 
in its original form come to the attention of other than Mr. Avery and 
Mr. Shedd ? 

Colonel Barv. It was waived also by Mr. Phelan and Mr. Austin. 

Mr. Courrney. Well, I don’t understand it. Did Mr. Phelan and 
Mr. Austin see the text of this opinion, proposed opinion ? 

Colonel Barp. Yes. That is what the certificate says. That is the 
procedure in handling them. 

Mr. Courrnery. So they waived any concern with the opinion and 
handed it back to you; is that right ? 

Colonel Barp. Well, it is not waiver of concern with the opinion. 
Itis waiver 
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Mr. Courtney. They did not desire to participate in the opinion; 
is that it ? 

Colonel Barn. No. 

Mr. Courtney. What are we to understand ? 

Colonel Barv. Their waiver means that they do not feel that a re- 
view by the individual members, the full membership of the Board, 
is necessary. In effect, the pane] chairman acts for his whole panel, 

Mr. Courtney. And in that fashion, this decision became final; js 
that right ? 

Colonel Barn. That is right. 

Mr. Courtney. Did you ever at any time consider the length of time 
involved, or any statute of limitations? 

Colonel Barn. It was a factor; yes, sir. 

Mr. Courtney. To what extent? Did the Government ever suggest 
to you in the course of and prior to your decision in this matter that 
there was such a matter as time involved ? 

Colonel Barp. As I remember, Major Levy argued that in his argu- 
ment. 

Mr. Courtney. But that was prior to your decision of June 11, 1957, 
was it not? 

Colonel Barp. Oh, yes. 

Mr. Courtney. You heard nothing from Major Levy about this de- 
cision of November 27, 1957, did you? 

Colonel Barp. No. 

Mr. Courtney. Mr. Chairman, I would like to introduce at this 
point the brief of the appellant’s attorney, which was submitted as 
the colonel has indicated. 

Mr. Héserr. Without objection. I might ask, Did you introduce in 
evidence—I have forgotten myself. 

Mr. Courrney. I introduced the opinion on November 27, 1957. 

Mr. Hésert. I ask that that be inserted in the record at this point. 

Mr. Courtney. At this point. 


ARMED SERVICES Boarp OF CONTRACT APPEALS 


WASHINGTON, D. C. 


APPEAL OF RAYLAINE WORSTEDS, INC., UNDER CONTRACT 
No. W-669-—QM-10270 


ASBCA No. 1842 


Appearances for the Government: Col. James Garnett, JAGC, Lt. Col. 8. J. 
Cherubin, JAGC, chief trial attorneys; Lt. Col. Mario Maffeo, JAGC, Maj. 
Charles W. Levy, JAGC, trial attorneys. 

Appearances for the appellant : Edwin J. McDermott, Esq. 


OPINION BY COLONEL BARD 


This is an appeal from a contracting officer’s decision of 15 October 1941 
denying a request for the remisison of liquidated damages for a period of 6 
weeks, imposed for delays in deliveries. 


FACTS 


The contract, dated 17 December 1940, was for the manufacture of 250,000 
yards of OD serge cloth in light and dark shades at a total price of $653,500. 
Included in the contract were a “Disputes” clause (art. 12) and a “Delays- 
Damages” clause (art. 17) in the then customary form. Deliveries were re 
quired in four equal installments by 3 May, 2 June, 2 July and 1 August 1941 
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and the contract provided for liquidated damages at one-tenth of 1 percent of 
the unit price for each day of delay. 

The transformation of fleece as it is shorn to a woolen cloth involves a great 
many processes that may be broadly described as (1) production of top, which 
is a continuous, untwisted strand of combed, clean, parallelized wool fibers; 
(2) production of yarn by separating and twisting the top; and (3) weaving 
of the cloth, We are concerned in this appeal with only the first process, for the 
appellant alleges as the excusable cause of delay the inability of its suppliers to 
furnish flexible steel pins that were an esesntial component of machines used 
to produce top. Description of the process will establish the function of and 
necessity for these pins. 

Wool arrives at the plant in the form of “grease wool,’ which is laden with 
grease, dirt, burrs, and other foreign matter to the extent of from 50-60 percent 
of the total weight. Using either soap, detergents, a petroleum solvent, or acid, 
or by freezing and pulverizing, the manufacturer scours the grease wool and 
so removes the foreign matter to obtain wool fibers in a tangled, matted mass. 
This stock is then mixed, and is then oiled to give it softness and elasticity in 
preparation for carding, or the first of several operations devoted to disentangling, 
parallelizing, and straightening of the individual fibers, and finally removing 
foreign matters, to produce a blended and well-mixed mass called a sliver. The 
silver is fed continuously to a machine that continues the combing process 
and results in a mass of wool nearly ready for spinning. The critical machine 
is called a comb and is either an English comb or a French comb. The difference 
between them is not material in this appeal, but for our purposes a simplified 
description of the French comb is necessary. Silver is fed into a pair of jaws 
that hold it while pins, soldered into bars attached to a rotating cylinder, liter- 
ally comb themselves through the fibers composing the silver. The silver is then 
fed forward through the jaws and the combing action is repeated. As it is 
combed, the sliver is drawn off and fed into pressure rolls, and it emerges as 
top ready to be spun into yarn. There were a number of companies engaged in 
this process of producing top for spinning mills. 

The pins are of plated, fiexible steel, set into the bars at precise angles and 
in varying patterns. They vary in length and in the diameter of the steel, and 
are subject to breaking, bending, loosening and dulling. When enough pins have 
become defective through use to a point at which fine combing cannot be 
achieved, the bars are removed and the old pins are either straightened with a 
pin set or replaced with new pins. Those used in the French comb, known as 
the Harding pin, were at the time of this contract made only in England and were 
distributed in this country by an exclusive wholesale agent, R. H. Hood of 
Philadelphia. While attempts had been made by United States industry to make 
Harding pins, a satisfactory version had never been produced, the best American 
pin being too coarse to do the fine combing necessary in the manufacture of fine 
worsted, In the normal course of things, the pin bars were rehabilitated by 
various machine companies, such as the Verhulst Machine Co., of Woonsocket, 
R. L., in the shops and with the faciilties of such companies. 

With this understanding of French combs, we turn to the genesis of the 
appellant. In or near Manchester, N. H., a company named Amoskeag Manu- 
facturing Co., was liquidated and its assets were bought by Amoskeag Industries 
and a Public Service Co. Much of the machinery that had been used in processing 
wool was bought by Amoskeag Machine Co. During the early part of World 
War II, a great many small companies moved into the facilities, including the 
appellant, which was formed 24 October 1938 by Amoskeag Industries. We do 
not know how the appellant was engaged from that date to June 1940, but on 19 
June, a contract W-669-QM-8140 was awarded to it, as well as one each in 
September, October, and November, and W-669-QM-—10270, with which we are 
concerned, on 17 December 1940. 

Although the appellant purchased the top used in performing the first of these 
contracts, the decision was made by Amoskeag Industries to set up a top pro- 
ducing plant within and as part of the appellant’s facilities because wartime con- 
ditions were making it increasingly difficult to buy the necessary top. Arrange- 
ments were made in October or November with Amoskeag Machine Co. to supply 
and install the machines out of the used machines in its possession. Included 
were 16 French combs intended for work on worsteds and 9 English combs, with 
a capacity of 20,000 pounds per week for each type. Despite assurances that 
installation of the machines would be completed by 31 December 1940, it was not 
done until about the end of January 1941. 
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Appellant immediately ran into difficulties with the breaking down of the 
scouring equipment and the drier. The French combs, which were repinned with 
pins from existing stocks, soon needed additional repinning, and for that work 
were sent to the Verhulst Co. Here, too, wartime conditions interfered with 
work, overloading the company with work to be done. At first, repinning was 
expeditiously done, but the delay increased with increasing demands on the 
woolen industry. Appellant tried to keep the combs operating by driving eighty 
miles to the Verhulst plant every 2 weeks, delivering bars in need of repinning 
and picking up those that were repaired. It should be stated here that each comb 
had eight or nine such bars, and these were nonstandard so that cannibalization 
was not possible. As the full complement of bars had to be in place on a comb 
to produce acceptable top, one missing bar meant a shutdown machine. The delay 
increased until repairs took 4 weeks to accomplish. Then appellant made the 
decision to attempt its own repinning, employing experienced pinsetters from the 
old Amoskeag Co. Under the circumstances, the decision seems reasonable 
enough. On or about 4 April 1941 appellant placed its first order with R. H. Hood, 
covering Harding pins and pin sets. In acknowledging the order, R. H. Hood 
stated that the pins would be shipped on 4 April 1941, and described a makeshift 
substitute for the pin sets which were not available. 

Beginning just before 14 May 1941, orders for pins were delayed in being 
shipped, and as time went on, certain sizes could not be had from R. H. Hood. 
On 15 May 1941, R. H. Hood stated that it was completely out of sizes No. 27-11/16 
and No. 28-7/16, of which the appellant had ordered 40,000 each. In the same 
letter, the supplier advised that repair work done by it would require an average 
of 8 to 12 weeks. On 3 June 1941, the list of pins on order totaled 345,000 and 
some 5 different sizes, of which R. H. Hood was able to ship 5,000 of one size. 
The conditions of short supply of some sizes and complete unavailability of others 
continued through the summer and fall months of 1941. On 28 November the 
appellant inquired as to the status of 7 orders for 11 sizes of pins. Orders for 
five sizes had been shipped, but delivery of the remainder was uncertain. 

An inspection of the appellant’s production reports for January through De- 
cember 1941 reveals that not until the week ending 25 October did the weekly 
production of top ever equal the anticipated 40,000 pounds for the French and 
English combs combined. The usual weekly production, employing three shifts 
on a 5-day week, was between 20,000 and 30,000 pounds. It requires 20,000 pounds 
of top to produce approximately 15,000 yards of 18-ounce serge. 

As stated above, the first delivery of cloth was due on 3 May 1941, and required 
50,000 yards of light shade serge and 12,500 yards of dark. On the due date, how- 
ever, only 2,420 yards of light serge had been delivered. The contracting officer 
in a letter dated 6 may 1941 pointed out to the appellant the deficiency and noted 
an unsatisfactory performance record on other contracts. A warning was given 
that the contract might be terminated unless assurances were given of appellant's 
ability to eliminate the deficiency and to make positive commitments for deliveries 
for the next 2 months. 

On 28 May the deliveries totaled 9,542 yards, with 100,000 yards of light shade 
and 25,000 yards of dark due for delivery 2 June. Termination was contemplated. 
After informing the contracting officer that deliveries could not be completed 
before 1 September, the appellant asked for a 6 weeks’ delay, mentioning several 
causes of delay including the difficulty in securing pins for the French combs. 
In his reply, 29 July 1941, the contracting officer asked for certain information 
pertinent to the causes of delay to aid him in making the investigation required 
by the contract. By 1 August, the appellant was delinquent about 141,000 yards 
of light shade and 42,000 yards of dark shade. The appellant gave a delivery 
schedule, 13 August, totaling 80,000 yards of light and dark 18-ounce serge to be 
delivered by 13 September. It is noted that the correspondence devoted to this 
contract also makes mention of delinquent deliveries of 1014-ounce serge under 
other contracts. Meanwhile liquidated damages for late deliveries had been im- 
posed and paid. 

The 13 September deliveries were not fully made, being some 10,132 yards short 
in the 18-ounce serge, exclusive of allowances for rejections. Despite priorities 
given to the appellant, deliveries continued to lag and, the investigation having 
been completed, the contracting officer on 15 October refused to grant the ex- 
tension of time. This refusal also pointed out that the appellant had failed to 
give the required 10-day written notice of the causes of delay as a condition 
precedent to granting an extension. In reply, the appellant dispatched a letter 
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dated 18 November 1941 that has been held by this Board to constitute a good 
and timely appeal. 

By 25 November, deliveries were still delinquent by 19,690 yards of 18-ounce 
serge. Ultimately by 1 December 1941, 194,132% yards of light shade and 48,124% 
yards of dark shade serge were accepted out of the 200,000 yards and 50,000 
yards, respectively, called for by the contract, and final shipment was made 
on 18 December 1941. Liquidated damages in the amount of $49,784.74 were 
imposed for delinquent deliveries under this contract and the contract price was 
reduced accordingly. The appellant has since then claimed $25,462 of that 
amount, representing the amount of liquidated damages withheld for a delay 
period of 6 weeks. 

Between December 1941 and the date of this writing, the appeal and the claim 
have had a varied existence. It is sufficient for present purposes to note only 
that the appeal is now before us at long last for a decision on the merits. The 
appellant relies wholly upon this proposition, as stated in its brief of 17 Septem- 
ber 1957: where delays in deliveries of worsted cloth are due to the inability 
of the sole source of supply of replacement pins for French combs to make ship- 
ments of such pins due to the action of the enemy in World War II, has not an 
excusable cause of delay been established? In preparation for our answer, we 
review historical facts. 

Fifteen months before the date of this contract, one of several awarded to the 
appellant, World War II began on 1 September 1939 with Germany’s declaration 
of war on Poland. France, England, Australia, and New Zealand declared war 
on Germany on 3 September, followed by the Union of South Africa and Canada 
on 10 September. There followed the quick defeat of Germany’s opponents on 
the Continent, and the nadir of Great Britain’s power and prestige was seen in 
the evacuation of the British Army at Dunkirk, 25 May—4 June 1940. On 10 July 
1940 the German Air Force began an intensified bombing of England in an 
all-out effort to bring about her capitulation. The great cities, such as London, 
Liverpool, and Birmingham, were very heavily damaged throughout the rest of 
1940, while the German naval forces took a tremendous toll of shipping. In 
brief, by 17 December 1940, the continent of Europe was in German hands and 
Great Britain was fighting a desperate battle for her very existence. 


DECISION 


The “Delays” article reads in pertinent part as follows: 

“* * * the contractor shall not be charged with liquidated damages or any 
excess cost when the delay in delivery is due to unforeseeable causes beyond the 
control and without the fault or negligence of the contractor, including, but 
not restricted to, acts of God or the public enemy, acts of the Government, fires, 
floods, epidemics, quarantine restrictions, strikes, freight embargoes, unusually 
severe weather, and delays of a subcontractor due to such causes unless the Con- 
tracting Officer shall determine that the materials or supplies to be furnished 
under the subcontract are procurable in the open market, if the contractor shall 
notify the Contracting Officer in writing of the cause of any such delay, within 
10 days from the beginning thereof, or within such further period as the Con- 
tracting Officer shall, with the approval of the head of the department or his duly 
authorized representative, prior to the date of final settlement of the contract, 
grant for the giving of such notice. The Contracting Officer shall then ascertain 
the facts and extent of the delay and extend the time for making delivery when 
in his judgment the findings of fact justify such an extension, and his findings of 
fact thereon shall be final and conclusive on the parties hereto, subject only to 
appeal within 30 days, by the contractor to the head of the department con- 
cerned or his duly authorized representative, whose decision in such appeals 
as to the facts of delay and the extension of time for making delivery shall be 
final and conclusive on the parties hereto.” 

In other words a cause of delay, if unforeseeable, beyond the control and with- 
out the fault or negligence of the contractor, is excusable. 

One of our previous decisions in this case, 21 January 1955, held that, for the 
purpose of considering the Government’s motion to dismiss for failure to give ten 
days notice of the causes of delay, there had been substantial compliance with 
the requirement as to a portion of the period affected. We denied the motion. 
It is clear from the evidence that no representations as to causes of delay were 
made before the first delivery date, 3 May 1941. However, the cause of delay 
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upon which the appellant relies did not arise until after that date, and we will 
abide by our decision of 21 January 1955 as to the remainder of the period. 

Viewed with the clarity that hindsight gives, the events of World War II were 
strong portents of evil days for manufacturers who depended upon supplies from 
England. We are not convinced, however, that this appellant, at the time the 
contract was made, could have foreseen the extent to which trade with that 
country would be strangled. News reports were censored, and the results of 
German bombing and shipping damages were belittled and minimized. Supplies 
did come through, and in particular, shipments of Harding pins were not signi- 
ficantly affected until months after the date of the contract. Clearly, the pins 
were essential to the French combs that produced the necessary top. The sup- 
plier’s delay, unforeseeable and not the result of the appellant’s fault or negli- 
gence nor within its control, was therefore an excusable cause of delay. 

Had the pins been available, the appellant could have produced 20,000 pounds 
of worsted top each week with the French combs, more than enough to meet 
the delivery schedule. One wonders momentarily why no effort was made to 
buy top from independent producers and so make up the shortage, but we know 
the extent to which those sources had dried up because of Government demands 
upon the industry. We feel that appellant’s failure to augment its own produc- 
tion of tops was no more than a recognition of the inability of other producers 
to meet the demands. Accordingly, we hold that the shortages and nonavyail- 
ability of Harding pins were the sole cause of delay during the period under 
consideration. . 

We approach this problem de novo, as we are empowered to do, and consider 
the entire matter of delayed deliveries and liquidated damages. We see no ex- 
cusable cause for delay in delivery of the first increment of 62,500 yards due on 
3 May 1941. Examination of the Government’s record of shipments, payments 
and deduction for damages in the file discloses that a total of 62,500 yards was 
not delivered until the shipment on 30 July 1941 of 1,350.5 yards of dark shade 
serge. As of that date, a total of $8,500.53 in liquidated damages had been de- 
ducted from the gross total of the payment vouchers, including the voucher for 
the 1,350.5 yards mentioned. This amount we hold to have been properly as- 
sessed and withheld. The remainder of the total liquidated damages $41,284.21, 
should be returned to the appellant as having been erroneously deducted. 

The appeal is sustained in part agreeably to the above. 

Dated 27 November 1957. 

©. Ropert Barb, 
Colonel, JAGC, 
Member of Division No. 1, Army Contract Appeals Panel. 


I concur. I concur. 
JOSEPH A. AVERY, JOEL P. SHEDD, Jr., 
Chairman of the Army Contract Member of Division No. 1, Army 
Appeals Panel and Member of Di- Contract Appeals Panel. 


vision No. 1. 


I certify that the foregoing is a true copy of the findings of fact, decision and 
views of the Army Contract Appeals Panel of the Armed Services Board of Con- 
tract Appeals in ASBCA No. 1842, appeal of Raylaine Worsteds, Inc., under 
Contract No. W-669-QM-10270. I further certify that there has been filed with 
the Recorder a statement by the Chairmen of the respective Panels of the Board 
signifying that in their opinion a review of the decision by the full Board is not 
required. 

Dated ———. 

GrorGE L. HAWKES, 
Recorder, Armed Services Board 
of Contract Appeals. 


Mr. Courtney. Do you want a copy? 
Mr. Hépert. Do you want to continue? 
Mr. Hess. Let’s take a recess. 

Mr. Gavin. There is only one thing I would like to ask, Mr. Chair- 
man. Let’s straighten this out on panels. There are 3 panels, 1 from 
each Department of Defense; is that right? 

Mr. Courtney. Yes. 
Mr. Gavin. How many members serve on each one of the panels? 
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Colonel Barn. They are not consistent as to number, sir. 
anel has—let’s see. 
The Navy panel has 6, the Air Force panel has 3, the Army panel 
had 9. 
Mr. Gavin. Now, over each panel, what is there? A chairman? 
Colonel Barp. Yes, sir. Each panel has a chairman. 
Mr. Gavin. The chairman. 
Then over the three panels who presides ? 
Colonel Barp. A president, who rotates yearly, at the beginning of 
the fiscal year. 
Mr. Gavin. A president and he rotates yearly ? 
Colonel Barn. Yes, sir. 
Mr. Héserr. The committee will stand in recess until 2 o’clock. 
Colonel, you return at that time. 
Mr. Courtnry. Colonel—do you wish the colonel back ? 
Mr. Héserr. Oh, yes. [Further chorus of “Yes.”] 
At 2 o’clock. 
Mr. Courtney. Fine. 
(Whereupon, at 12 noon, the subcommittee recessed to reconvene 
at 2 p.m. of the same day.) 


The Army 


AFTERNOON SESSION 


Mr. Courtney. Colonel, be seated, please. 

Colonel Barn. Yes. 

Mr. Héperr. The committee will be in order. 

Mr. Courtney. All right. 

Mr. Hérerr. Colonel, when we recessed, we were discussing these 
opinions and the action and method of action of the Board. 

On August 27, 1957—what does that date connect with what you 
testified? Is that when you reviewed the briefs and the evidence that 
was in your possession ? 

Colonel Barp. No, sir. That is when we had a very brief confer- 
ence, actually. It can’t be dignified by the name of a hearing. 

Mr. McDermott came down from Philadelphia. The Government 
counsel was there and I was there. We had a reporter. All we did 
actually was discuss—Mr. McDermott discussed briefly what was in 
the file by way of evidence. 

Mr. Heésert. That is what I am talking about. 

Colonel Barn. He pointed especially to some affidavits that were 
there. And he ended by requesting that the file be made available to 
him so that he could rely on it for writing a brief. 

Mr. Héserr. Now, Mr. McDermott, on that date of August 23, 
1957—— 

Colonel Barp. Yes, sir. 

Mr. Hésert. Came down and you all had a discussion, informal or 
formal, whatever you want to call it, but the fact remains that you did 
have a discussion. 

Colonel Barp. Yes, sir. 

Mr. Hésertr. At which time you had in your possession all of the 
files of the case ? 

Colonel Barp. Yes, sir. 

Mr. Héserr. And also you discussed with Mr. McDermott his new 
brief that he was to file; isthat right? Or discussed 
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Colonel Barp. Only that he would be allowed to file a brief if he 
wished. As I remember, I gave him some time limit. That is ordi- 
nary. 

Mr. Hésert. That is correct. 

Colonel Barp. To file a brief. And I gave the Government time fol- 
lowing receipt of that brief for a reply brief. 

Mr. Hépsertr. And then you went on to a decision—— 

Mr. Courtney. Final decision. 

Mr. Hésert. Final decision. 

Colonel Barp. That was the end of it. 

Mr. Hésert. Now, when did you decide—I am trying to get clear 
in my mind. There were two decision, weren’t there? One decision 
was to allow them to come before the Board ¢ 

Colonel Barp. That is correct. 

Mr. Héserr. You admitted you took jurisdiction, which you denied 
you had jurisdiction ? 

Colonel Barn. That is right. 

Mr. Hésert. Which was a technicality. On what basis did you 
allow the jurisdiction to prevail, which was a reversal of your prior 
determination that you had no jurisdiction ? 

Colonel Barp. On the basis, sir, that the Quartermaster General, 
to whom the letter of December had been forwarded, with a represen- 
tation, faulty or not as you look at it, that that was the appeal and it 
was untimely, had never disposed of the case. 

If you will recall the endorsement by which he forwards this matter 
to the Comptroller General, it is simply in the form of a recommenda- 
tion. It is not a disposition, it is not a decision on the appeal that 
was made and was before him. 

Mr. Hésert. That is on the matter of getting the jurisdiction and 
not on the merits? 

Colonel Barp. Well, he had the case on the merits at the time. The 
case was before the Quartermaster General on the merits, to decide 
whether—— 

Mr. Hésert. But the case was not before this Board of Appeals on 
the merits, until 1957. 

Colonel Barp. Well, they had one hearing on the merits; yes, sir. 
That is the hearing in which all this evidence was- 

Mr. Héserr. Now, isn’t it a fact and doesn’t the record reflect that 
in 1941 or 1942, when the appeal was first filed, it was held that the 
Board had no jurisdiction because the appeal had not been filed at the 
proper time? 

Colonel Barn. No, sir. 

Mr. Hésertr. Well, what was the situation ? 

Colonel Barp. At that point the appeal did not come to the Board. 
There was no Board at that time. It went to the Quartermaster 
General, who was supposed to dispose of it. Hedidnot. He madeno 
final decision on it. He recommended to the Comptroller General, 
who was a party for and on behalf of the contract, that the appeal be 
denied because it was untimely. 

Mr. Héserr. That is right. At that time, was there before the 
Quartermaster General the so-called letter of November—— 

Mr. Courtney, 13. 
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Mr. Heépserr. The 13th. 

Colonel Barp. My understanding, sir, is that it was not. The con- 
tracting officer in all his correspondence disregarded that November 
letter completely. He referred to the letter of December as the appeal, 
and ended his forwarding communication with the remark that 
“Unless you waive the requirements as to time, this appeal should be 
denied.” 

Mr. Heserr. Well, where was the letter of November 13? It wasn’t 
secluded in a file all by itself. It was part of the file, wasn’t it ? 

Colonel Barp. I don’t know, sir. 

Mr. Heéserr. Well, you testified that you reviewed all the files. 

Colonel Barp. It was there when I got it; yes, sir. This was 16, 17 
years before. 

Mr. Heéserr. That is correct. As I understood you to say this 
morning, there was no new evidence between 1941 as reflected, as to 
the time when the Board—not you, but the Board—took jurisdiction 
of the case. The words you used were “no new evidence.” And 
Mr. Courtney examined you at length as to what was new between 
the time of the origination of the case, in 1941, and the time that it was 
reversed in 1957. 

Colonel Barp. Well, sir, if I testified to that, I misunderstood his 
question. 

Mr. Héserr. Then, what was the new evidence, or how had the 
evidence changed ¢ 

Colonel Baro. Well, if this November letter was not there—and I 
doubt that it was there when the file went to the Quartermaster Gen- 
eral—then that would be a new piece of paper added to the file. 

Mr. Héverr. When did that new piece of paper come into being ‘ 

Colonel Barn. I don’t know, sir. 

Mr. Hesrerr. Then for you to say there was new evidence or there 
was no new evidence is in reality something that you can’t say of your 
own knowledge ? 

Colonel Barn. Well— 

Mr. Heserr. Either one of the two. There either was new evidence 
of your own knowledge or there wasn’t new evidence of your own 
knowledge. 

Colonel Barp. Well, this letter of November must have come into 
the file at some time. 

Mr. Hésert. Well, then—— 

Colonel Barn. No question about that. 

Mr. Hésert. Then, that was new evidence ? 

Colonel Barp. Yes, sir. 

Mr. Héserr. Then when did the letter of November 13 come into 
the file ? 

Colonel Barn. That I don’t know, sir. 

Mr. Héserr. Well, wasn’t that important, when you examined the 
evidence, to know that date, that had suddenly turned up in the files? 

Colonel Barp. I didn’t regard it as important. The fact that it 
was there—— 

Mr. Héserr. You didn’t regard it as important ? 

Colonel Barn. Not when it got into the file; no, sir. 


Mr. Hépert. Oh, this is—— 
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Mr. Courtney. The letter of December 7 refers to the letter of 
November 13. 

Mr. Héserr. In the pleadings itself on December 11, it refers to 
a letter of November 13. And yet the November 13 letter is never in 
the file. 

Colonel Barp. As I say, sir, I don’t know when it got there. 

Mr. Hésert. But you are the man who is making these decisions, 
Colonel. You are the man responsible to examine this evidence and 
make a determination. 

Colonel Barp. That is right. 

Mr. Heépert. On the evidence. 

(Colonel Bard nods. ) 

Mr. Heserr. As to what is the proper course. And here is a docu- 
ment which was originally in the case, on December 11, 1941, and 
refers to a letter of November 13. 

Now, I am not asking you to make a conclusion, but doesn’t it fol- 
low as a matter of fact, that any quasi-judicial or any factfinding body 
should inquire of this letter of November 13, which is the very basis 
for the appeal of the Raylaine Co. to get before the Board ? 

Colonel Barp. Yes, sir. At the time I got that file that letter was 
there, sir. 

Mr. Héserr. And you don’t know when it got in there ? 

Colonel Barp. No, sir. 

Mr. Hésert. But you do know it wasn’t there when this document 
is filed. 

Colonel Barp. Which isthat? The December letter ? 

Mr. Hésert. This is the letter. 

Colonel Barp. What I can say about that, Mr. Chairman, is it was 
ignored, If it was in the file physically, the contracting officer paid 
no attention to it and did not refer to it as an appeal. The document 
that he referred to as an appeal is the December letter. 

Mr. Héserr. That is correct. But if it was there, it was a piece 
of evidence which had been ignored, but it was not new evidence. 

Colonel Barp. Well—— 

Mr. Héserrt. Isn’t that correct? 

Colonel Barp. That would be true; yes, sir. 

Mr. Héserr. The fact that it was not considered does not make it 
old evidence—I mean new evidence. The fact of the presence of the 
document, that is. 

In other words, the November 13 letter could very well be in the 
files when this case originated and was a part of the evidence. 

Colonel Barp. It could well have been ; ; yes, sir. 

Mr. Hésert. Wouldn’t that be normal ? 

Colonel Barp. I would consider it to be normal; yes, sir. 

Mr. Héserr. That is right. 

Colonel Baro. Knowing how the Army builds up files. 

Mr. Héserr. All right, I want to build this up. Because when 
you reached the decision on August 23 and when you made the state- 
ment this morning, “There is no new evidence,” and you substantiate it 
now by saying “To my knowledge there is no new evidence’ "—because 
you must have the assumption that the November 13 letter was in the 
files, though maybe not considered. You can’t testify whether it was 
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or wasn’t. But the assumption must be there that having been re- 
ferred to—— 

(Mr. Hardy aside.) 

Mr. Héserr. I know it. Here is a stamp on it, “Received.” So it 
had to be in the files. 

Mr. Mititer. November 14. 

Mr. Héserr. November 14. It had to be in the files. And it was 
not new evidence. It was what existed before. And yet the Comp- 
troller General on March 12, 1957, rescinds his decision of 16 years 
prior, on the basis of new ev idence. Now, what the subcommittee is 
trying to get is—we haven’t been able to locate it. What was the new 
evidence? And even with your testimony, we can’t find out what the 
new evidence is. 

That isall Ihave. Mr. Hess. 

Mr. Hess. Well, following along that: In your decision that was 
handed down in November of 1957, did you mention new evidence? 

Colonel Barp. I don’t think that I did, sir. 

Mr. Hess. I don’t recall that you said ‘anything about new evidence. 
My recollection is that the Comptroller General may have said that. 

Colonel Barn. Yes, sir. 

Mr. Hess. But not that you said it, in the decision that you handed 
down. 

Let me ask you this, Colonel: After the Comptroller General re- 
scinds an action such as was done in this case, is it necessary for your 
Board to take final action ? 

Colonel Barp. No, sir; no, sir. 

The thing that got us into the case, again, was the appellant’s motion. 
If there had been no motion, we would be sitting there yet, not doing 
anything about Raylaine. 

Mr. Hess. If there be no motion filed by the appellant ? 

Colonel Barp. That is correct. 

Mr. Hess. Then the action of the Comptroller General would have 
been final ? 

Colonel Barp. Yes, sir. 

Mr. Hess. And the Department of the Army would have arranged 
to pay the claim; isthat correct ? 

Colonel Barp. Well, more action would have been necessary. 

Mr. Hess. What action would have been necessary ? 

Colonel Barp. I don’t know, sir. All I can say is that following 
rescission of the settlement certificate, if the appellant had done 
nothing, we would have done nothing. It was the motion for re- 
instatement of his motion for a rehearing—— 

Mr. Hess. The Secretary of the Army wouldn’t have called upon you 
to consider the case ? 

Colonel Barn. No, sir. 

Mr. Hess. Does mail from the White House as a rule come through 
the Chief of Staff’s Office, coming to your Board? 

Colonel Barn. I can’t say. I don’t have enough experience to 
say. 

Mr. Hess. Well, from the experience you have had since you have 
been on the Board. 

Colonel Barp. Well—— 
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Mr. Hess. Do the communications that come to your Board from 
the White House, to answer letters that the White House receive— 
do they come from the Chief of Staff’s Office ? 

Colonel Barp. The normal—there is a White House liaison officer, 
referred to in one of the papers, and he is a member, I believe, of the 
Chief of Staff’s Office, and he is, in effect, his action officer to see 
that the stuff arrives at the Pentagon and leaves the Pentagon on its 
way back. 

It would be normal for us to get things through that liaison officer in 
the Chief of Staff’s Office. 

Mr. Hess. And the only letter that you saw that came from the 
White House pertaining to this case was the letter that you referred 
to this morning which had been signed by Mr. Grew; that is correct, is 
it not ¢ 

Colonel Barn. Yes, sir. 

Mr. Hess. And you stated—I don’t recall what the exhibit is here, 
Mr. Courtney. 

Mr. Courtney. Pardon? 

Mr. Hess. An exhibit which the colonel—wrote a letter—no, it was 
that green slip. 

(Mr. Kuhn hands.) 

Mr. Hess. Yes, that is what I wanted. 

Exhibit 10, in which you stated: 

McDermott’s letter is 1 of 3 attempts by him and his client to bring outward in- 
fluence to bear on the disposition of a motion— 


and so forth. 

Now, you say three attempts. Now, I believe you testified that Mr. 
McDermott had spoken to you with reference to the case. That was 
one attempt, I presume ? 

Colonel Barp. No, sir. The three attempts—if I may. 

Mr. Hess. Yes. 

Colonel Barn. I am talking about there. 

Mr. Hess. Yes. 

Colonel Barp. One was Congressman Merrow’s letter. 

Mr. Hess. All right. Now before you go any further: You don’t 
know who asked Congressman Merrow to write that letter, do you? 

Colonel Barp. I didn’t at the time. I found out later that it was 
part of a general scheme of the attorney to have—— 

Mr. Hess. How did you find that out ? 

Colonel Barp. He said it. 

Mr. Hess. McDermott said it ? 

Colonel Barn. McDermott said it. 

Mr. Hess. All right, go ahead. 

Colonel Barp. A general scheme to have people in the company write 
to as many people as they could and stir up interest in the case. 

Mr. Hess. All right. Now let’s take the second one. 

Colonel Barp. The other was Mr. McDermott’s letter to Secretary 
Brucker asking for this conference, just prior to the hearing. 

And the third was the letter from Mr. Grew to Mr. Adams. 

Mr. Hess. I see. Did you see Congressman Merrow’s letter ? 

Colonel Barp. Yes, sir. I prepared a reply for it. 

Mr. Hess. Do you think there was any pressure being brought to 
bear by his letter on the Board ? 
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Colonel Barn. No,sir. Ihave seen letters like that by the bushelful. 
The question they ask almost invariably is, “May I have some informa- 
tion on the case ?” 

Mr. Hess. Let me ask you this, Colonel. 

Prior to that. After your Board heard this case, do you meet in 
executive session, as we are meeting here today, and discuss the evidence 
that has been brought before your Board, in order to decide what opin- 
ion you will reach ¢ 

Colonel Barn. I have never seen that done; no, sir. 

Mr. Hess. Well, is the case assigned to an individual member of the 
Board ¢ 

Colonel Barn. It is assigned to an individual who is a member of a 
panel. 

Mr. Hess. All right, panel, then. 

Colonel Barp. Iam sorry, a division. 

Mr. Hess. All right. 

Colonel Barp. And before the division can start to move it must 
represent the consensus of the members of the division. 

Mr. Hess. All right. How many members were there in this divi- 
sion ¢ 

Colonel Barp. There are two members, Mr. Shedd and myself, and 
Mr. Avery, the third member, who is a member of each of our divisions. 

Mr. Hess. Now, after you had completed the taking of all testimony 
and having had briefs filed, did you consult with each other as to what 
your decision might be ? 

Colonel Barp. No,sir. I took what I had and studied it and started 
to work. 

Mr. Hess. Without consulting the other two members who sat on the 
division ? 

Colonel Barp. Yes, sir. That is normal, 

Mr. Hess. It is normal. 

Colonel Barp. That is normal. 

Mr. Hess. And then only one member drafts the decision ? 

Colonel Barp. Yes, sir. 

Mr. Hess. And after he drafts the decision, he submits it to the other 
members of the division ? 

Colonel Barp. Yes, sir. 

Mr. Hess. And after it is submitted to those members of the division, 
it goes through the channels that you stated here this morning? 

Colonel Barp. Yes, sir. 

Mr. Hess. That is the usual procedure ? 

Colonel Barn. Yes, sir. 

Mr. Hess. Without discussing it, after the three members of the 
division have sat and listened to the testimony and read the briefs— 
one member is assigned to prepare the opinion ? 

Colonel Barp. Yes, sir. 

I have discussed cases with Mr. Shedd before I wrote a word. If 
there is a legal problem, an involved legal problem, I would discuss 
it with him, and I have on occasion. 

But I had no such dilemma in preparing the Raylaine opinion. I 
thought it was a comparatively simple case. 

Mr. Hess. You didn’t discuss it with either one of them, of the other 
two members ? 
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Colonel Barp. Not before drafting; no, sir. 

Mr. Hess. Are you a regular member of the Board ? 

Colonel Barn. Yes, sir. 

Mr. Hess. Or are you assigned by the Judge Advocate General’s 
Office to the Board as sort of a liaison or a counsel to them, or some- 
ting of that kind ? 

Colonel Baro. No, sir. I was appointed by the three Secretaries, 

Mr. Hess. For aterm? 

Colonel Barp. No, sir. As long as they want to leave me. 

Mr. Hess. After this decision was handed down in November of 
1957, I believe it was. 

Colonel Barn. Yes, sir. 

Mr. Hess. Had you occasion after that to review the file, from that 
time up until this time? 

Colonel Barp. I went back into the file on one occasion. Somebody 

called me—I forget whether it was from the Philadelphia QM or the 
Quartermaster General’ s Office. There was a difference in ‘the addi- 
tion. They had arrived at a slightly different figure than this. I for- 
get—as I remember, it was $74 or some trivial amount, difference in 
what they got and what I got, and they asked if I would verify my 
figures. I went back to the exhibit from which I had taken my figures, 
I added them up again and said, “I get the same total.” 

Mr. Hess. Who has possession of these files as a rule? 

Colonel Barp. They are in the possession of the recorder of the 
Board, for I believe it is 2 years, after which they go to storage in 
Alexandria. 

Mr. Hess. Now, if anybody has occasion to look at the file, does he 
sign for them when he takes the file out ? 

Colonel Barn. Yes, sir. We have to sign up. 

Mr. Hess. And are you permitted to take the file to your own office 
and to your home ? 

Colonel Barn. You mean personally ? 

Mr. Hess. Yes. 

Colonel Barn. Yes, sir; I could. 

Mr. Hess. Did you at any time since November 1957 take this file 
and keep it in your possession for any length of time, other than the 
one you just stated about adding up the total ? 

Colonel Barpv. No, sir; never. As I recall, that is the only time I 
have seen or touched the file, until these last couple of weeks. 

Mr. Hess. Who has access to the files other than the members of the 
Board ? 

Colonel Barp. The parties to the appeal. 

Mr. Hess. They may come and look at the file? 

Colonel Barn. Yes, sir. 

Mr. Hess. They may designate some attorney to represent them? 

Colonel Barn. Yes, sir. 

Mr. Hess. Is there somebody else who might go down? Any Gov- 
ernment official or any newspaperman go down and ask for the file? 

Colonel Barv. A newspaperman could not get it; no, sir. 

Mr. Hess. I think that is all. 

Colonel Barp. As a normal thing, only the parties to the appeal 
ever look at a file. This file, as I remember, was taken out of file by 
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the Quartermaster General, within the last 2 months—the last 2 or 
3 months. 

Mr. Hess. The Quartermaster General, you say, had taken the file 
out within the last 2 months? 

Colonel Baro. Yes, sir; well, around in there. 

Mr. Hess. That is all right. 

Colonel Barv. Two or two and a half months, this summer. 

Mr. Hess. The Quartermaster General here in Washington ? 

Colonel Barp. Yes, sir. 

Mr. Hess. And he, I presume, took it to his office. 

Colonel Barp. I don’t know. 

Mr. Hess. If you know. 

Colonel Barp. I don’t know. 

Mr. Hess. You don’t know? 

Colonel Barp. No. 

Mr. Hess. You don’t know how long it was out ? 

Colonel Barp. No, I couldn’t say, sir. No; I couldn’t say how long 
it was out. 

Mr. Hess. Would the recorder’s records show who signed for the 
file, when it was taken out, and who returned it ? 

Colonel Barp. It should. 

Mr. Hess. And when was it returned ? 

Colonel Barn. If it was properly kept, it should; yes, sir. 

Mr. Hess. I think that is all, Mr. Chairman. 

Mr. Hésert. Mr, Hardy. 

Mr. Harpy. Following up on that, do you know the purpose for 
which the Quartermaster General took the file? 

Colonel Barp. Except by the remotest kind of hearsay; no, sir. 

Mr. Harpy. What do you mean by “remotest”’? 

Colonel Barp. Well, there was a story going around that the Quar- 
termaster General wanted to look over all our cases and see what they 
looked like. 

Mr. Harpy. And he just picked out this one? 

Colonel Barp. Sir? 

Mr. Harpy. He just picked out this one? 

Colonel Barp. This is the only one that I know of. 

Mr. Harpy. I see. 

Colonel Barp. Yes, sir. 

Mr. Harpy. Colonel, we were talking this morning about a hearing 
held on April 22—is that the date? 

Mr. Courtney. Yes, sir, 1957. 

Mr. Harpy. 1957; yes. 

Colonel Barp. Yes, sir. 

Mr. Harpy. Now, that hearing was for the purpose of taking oral 
testimony in support of a motion to reconsider the denial of a hearing 
on the merits; is that what that was? 

Colonel Barp. The purpose of that hearing, sir, was for all the mem- 
bers of the Board to hear arguments by counsel pro and con the propo- 
sition of reinstating the appellant’s motion for reconsideration of his 
lost case. 

Mr. Harpy. That was not for the purpose of taking any testimony 
with respect to the merits of the case ? 

Colonel Barp. That is correct, sir. There were no witnesses there. 
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Mr. Harpy. Now, you presided over that hearing as deputy chair- 
man of the panel; is that what it was? 

Colonel Barp. No, sir, as the Board member charged with the case. 

Mr. Harpy. Is that a normal procedure, to assign a Board member 
other than a panel chairman to take charge of a case? 

Colonel Barn. Yes, sir. It is a matter in the interest of accuracy 
and the man who is best qualified by way of knowledge to handle the 
case. 

Mr. Harpy. Well, now, I want to direct your attention to this green 
sheet that we were talking about this morning, which referred to Mr. 
McDermott’s letter. This is dated April 5, 1957. Paragraph 2 starts 
out by saying: 

Mr. McDermott’s letter is 1 of 3 attempts by him and his client to bring out- 
ward pressure to bear on the disposition of a motion filed March 19, 1957, and 
now pending before the Armed Service Board of Contract Appeals. 

Now, how did this letter from Mr. McDermott come into your 
possession ? 

Colonel Barp. It was sent down to me by the Secretary’s Office, to 
prepare a reply. 

Mr. Harpy. Was it sent directly to you or did it go through the 
recorder’s office ? 

Colonel Barp. I suppose, sir, that it went through the recorder’s 
office. 

Mr. Harpy. Who brought it to your attention ? 

Colonel Barp. I believe Mr. Hawks did, the recorder. 

Mr. Harpy. Is it not true that the recorder normally drafts replies 
of this nature ? 

Colonel Barn. In routine matters, yes, sir. They felt—he felt that a 
reply for the Secretary was one which someone else other than he 
should write. 

Mr. Harpy. Did the recorder make that decision, or did someone 
else direct it ? 

Colonel Barn. I think it was of his own volition. 

Mr. Harpy. Now, you think it was of his own volition, but a moment 
ago you weren’t even sure it came from the recorder. 

Colonel Barp. Well, your question assumes 

Mr. Harpy. No, I am not assuming anything, Colonel. I am trying 
to understand. Now, as a matter of fact, wasn’t this delivered directly 
to you by hand ¢ 

Colonel Barp. I am certain it was not delivered directly to me by 
hand. If it had been, I would recall someone else handling papers in 
the case, and there was no one else that I can remember. 

Mr. Harpy. Well, now, this followed shortly on the heels of another 
letter that had been sent over for a draft reply. 

Colonel Barp. Yes, sir. 

Mr. Harpy. And that was the letter that was addressed to Mr. 
Adams; is that right ? 

Colonel Barn. ‘Well—y es, sir. 

Mr. Harpy. You testified about it earlier. 

Colonel Barp. Yes, sir. 

Mr. Harpy. And I am trying to keep this thing in proper order, if I 
can. And did you not testify this morning that you drafted the reply 
for Mr. Adams’ signature ? 
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Colonel Barn. Yes, sir. 

Mr. Harpy. Now, can you tell the committee how that letter got to 
your attention ¢ 

Colonel Barp. Well, it came to me, I am sure, in the hands of the 
recorder. It had a little printed form, of what we call a buck slip, a 
routing slip, indicating that it came from the Chief of Staff’s Office. 

Mr. Harpy. Didn’t most of those transmittals, of that kind, come 
through the Chief of Staff, or was that unusual ? 

Colonel Barp. Not that type, no, sir. Something from the White 
House, as I testified to Mr. Hess, would go through the White House 
liasion officer, who is an adjunct to the Chief of Staff’s Office. Leav- 
ing him, they would come out of the Chief of Staff’s Office with some 
form of a Chief of Staff routing slip on it. 

Mr. Harpy. This one didn’t do that? 

Colonel Barp. Mr. Adams’ letter ? 

Mr. Harpy. Yes. 

Colonel Barp. Yes, sir. 

Mr. Harpy. Well, it followed the same pattern, then ¢ 

Colonel Barp. Yes, sir. 

Mr. Harpy. It followed the normal procedure of getting down to 
you? 

Colonel Barn. Yes, sir. 

Mr. Harpy. And it is your testimony that it was brought to you by 
the recorder ? 

Colonel Barp. To the best of my memory; yes, sir. As I said with 
respect to the other letter, I can’t recall any other person 

Mr. Harpy. You are pretty sure it wasn’t brought to you directly 
by a representative of the Chief of Staff’s Office ¢ 

Colonel Barp. Ninety-nine percent certain ; yes, sir. 

Mr. Harpy. Now, what did you do with that letter when you re- 
ceived it? Can you tell us, first of all, when that letter reached your 
attention? Well, maybe you can refresh your memory. 

Colonel Barp. No. If I could see 

Mr. Harpy. With the documents we had here. There is the trans- 
mittal sheet. 

(Mr. Kuhn hands.) 

Mr. Harpy. No, that is not the one. The transmittal sheet of the 
Adams letter. 

Mr. Kunn. Oh. 

Colonel Barn. Referral slip, Chief of Staff, March 27, 1957. De- 
pending on the day of the week, sir, it would come to me the 28th or 
29th of March. 

Mr. Harpy. Now, that is dated what? Dated March 25, is it not? 

Colonel Barp. The referral slip is dated—I say is dated March 27, 
1957. Isayin here. And my reply is dated the 28th of March. 

Mr. Harpy. Your reply is dated the 28th of March ? 

Colonel Barp. Yes, sir. I must have got it the same day, say the 
27th of March. 

Mr. Courtney. Here are exhibits 6 and 7. [| Hands. ] 

Mr. Harpy. Now, the little referral slip on the letter from the 
White House is dated March 25; is that right ? 

Colonel Barv. Twenty-eight, sir. 
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Mr. Harpy. 
March 28 

Colonel Barp. Yes, sir—oh, the referral slip? In the body of my 
D. F., there, it says March 27. 

Mr. Harpy. W ell, now, your reference, then, to the referral slip 
from the Chief of Staff is dated March 27. Your reply back to the 
Chief of Staff transmitting a letter is dated March 28. 

Will you explain to the committee how in the normal course of the 
mails this thing could get over to the recorder and get down to your 
office and you can prepare a draft and get it back off on the 28th ? 

Colonel Barp. Well, it could have been hand carried to the re- 
corder’s office. I repeat that to the best of my knowledge it was not 
hand carried to me directly. 

Mr. Harpy. You didn’t lose any time preparing a reply ? 

Colonel Barp. Not to the Chief of Staff's Office; no, sir. 

Mr. Harpy. Not to the White House. Is this the one you testified 
you didn’t know who Mr. Adams was? 

Colonel Barp. That is correct; yes, sir. 

Mr. Harpy. What time of day was it that this thing was delivered 
to you? 

Colonel Barp. I think it was in the morning. 

Mr. Harpy. Can’t you remember how long it took you to find out 
who Mr. Adams was and then to then find out whether the Com- 
mander in Chief from the White House was really directing you 
through Mr. Adams? 

Colonel Barp. Well, it took me about 5 minutes, I suppose, to dis- 
cuss Mr. Adams. 

The reply was very short. It probably took me 15 minutes to write. 
It was an extremely short reply. 

Mr. Harpy. I wish I had somebody like you in my office. It takes 
me a whole lot longer to write that kind of a reply. 

Colonel Barn. I would be glad to be associated, sir. 

Mr. Harpy. Now, how did you send this back to the Chief of Staff ? 

Colonel Barp. I believe I had my secretary carry it, what we call 
hand carry it. 

Mr. Harpy. That is not routine, is it ? 

Colonel Barp. No, we do a lot of it. The message center, what we 
call the tube mail, is sometimes extremely slow. 

Mr. Harpy. Isn’t it true that somebody called to your attention 
the need to expedite this thing ? 

Colonel Barn. That reply ¢ No, sir. 

Mr. Harpy. Now in the draft of your replies, you wind up with this 
sentence : 


Your transmittal back to the Chief of Staff is dated 





It appears that the full Board is now considering the matter which involves 
a number of difficult issues. However, an early decision is expected in this 
matter, probably within a month. 

Does it strike you singular that that, I believe, is the identical word- 
ing with a draft of a letter prepared by a previous recorder for re- 
sponse for Mr. Adams’ signature almost a year earlier to the same 
company? Where did you get that 30-day figure from ? 

May I have that other one? 
Colonel, the simple fact is—that is not the one. 
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Mr. Courtney. You want Avery’s memorandum, the 30-day 
memorandum. 

(Mr. Kuhn hands. ) 

Mr. Harpy. That is not the one, either. There was another one 
with that. There are so many, we can’t keep them straight. 

Mr. Courtney. Lloyd, get him the other one. 

Mr. Harpy. Anyway, I will get on to something else. 

Colonel Barp. Is this—— 

Mr. Harpy. Can you tell me where you got the 30 days from? I 
think I interrupted you. 

Colonel Barn. I don’t know where I got it from, sir. 

Mr. Harpy. Can you make a decision like that on your own ? 

Colonel Barn. As to time? 

Mr. Harpy. Yes, and expect it to be reasonably accurate. 

Colonel Barp. I could make an estimate, yes. I think probably I 
could come pretty close in estimating how long it would take me to get 
the decision out. 

Mr. Harpy. How far off were you in this particular case? 

Colonel Barp. Quite a bit. It took much longer. 

Mr. Harpy. Well, now, I want to return to exhibit 1. 

You are aware of the fact that that exhibit 1 relates to 1 of the 3 
attempts to bring outward influence that you referred to in your 
memorandum of April 5, are you not ¢ 

Colonel Barp. Yes, sir. 

Mr. Harpy. That allegedly was accompanied by some sort of a buck 
sheet calling for a vote or indication of a position on some action by 
the Board. What was that action ? 

Colonel Barp. Whether to have a full-scale hearing by the Board 
or whether one hearing member would hear it, hear the argument. 
Ordinarily, one member, the member to whom a case is assigned, takes 
care of all the hearings that are necessary. 

Mr. Harpy. What part did you play in the preparation of the docu- 
ment that accompanied that buck slip ? 

Colonel Barn. I played no part at all, sir, because the document 
that this eventually got tacked onto was Mr. McDermott’s motion. 

Mr. Harpy. You mean that this wasn’t tacked onto Mr. McDer- 
mott’s motion originally ? 

Colonel Barp. Oh, no, sir. Mr. MeDermott’s motion came in 

Mr. Harpy. That is what I want to understand. What were the 
documents attached to this so-called buck sheet or voting sheet? _ 

Colonel Barp. A voting sheet doesn’t get into this picture, sir, until 
a decision has been prepared and is ready to be adopted by or rejected 
by a majority of the Board. , ; 

Mr. Harpy. You recognize this little slip here with Mr, Austin’s 
memorandum on it ? 

Colonel Barn. Yes, sir; that is this piece right here. 

Mr. Gavrx. Would the gentleman yield at that point? 

Mr. Harpy. Just a minute. 

Would you indicate whether—and I believe you already testified on 
this—this was attached to a so-called buck sheet or voting sheet? [I 
think that is what you called it this morning ? 

Colonel Barp. I didn’t think I said that, sir. 
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Mr. Harpy. Didn’t you say that the thing didn’t come to your at- 
tention until after it had gone the rounds? 

Colonel Barn. Yes, sir, that is right, after the hearing had been 
held and after the first decision had been written and circulated for 
voting. 

Mr. Harpy. You mean that this didn’t come to your attention until 
after the April 22 hearing had been held ? 

Don’t you know, ¢ ‘olonel. that nobody has ever alleged that this was 
attached to the paper with respect to the April 22 hearing? 

Colonel Barp. As I said this morning, I don’t know when I first 
saw this. It was, I believe, after Mr. McDermott’s motion. There 
were two. One was requesting the reconsideration and one requesting 
a full board hearing. And the request-—— 

Mr. Harpy. Wasn’t there some document, calling for official action 
circulated to the members of the Board on or about April 2, 1957? 

Colonel Barp. The only thing it could have been was Mr. McDer- 
mott’s motion, because that was the thing at that time that was to be 
decided. Are we going to have 

Mr. Harpy. Wasn’t this a question as to whether or not you would 
permit him to have a hearing? 

Colonel Barp. That was the question, yes. 

Mr. Harpy. Wasn't this a question as to whether you would author- 
ize the setting up of the hearing on April 22? 

Colonel Barp. No, he was to get a hearing in any event. The ques- 
tion was: Was it to be by the full Board or by me, which would be 

Mr. Harpy. When was that document circulated, that the members 
of the Board acted on, to determine whether or not there would be a 
hearing ? 

Colonel Barp, The members of the Board did not determine whether 
there would be a hearing. That question was decided by the panel 
chairman and the president only. Members of the Board have no 
voice in that question. 

Mr. Harpy. Well, what did Mr. Austin have to do with it? Any- 
thing ? 

Colonel Barp. He was a panel chairman. 

Mr. Gavin. Of the Army? 

Colonel Barn. Of the Air Force. 

Mr. Harpy. He was a panel chairman ? 

Colonel Barn. Of the Air Force. 

Mr. Harpy. So he would have had to act on it ? 

Colonel Barp. He would have said whether in his opinion a full 
Board hearing was in order. 

Mr. Harpy. His memorandum is dated April 2, 1957, and the last 
paragraph says: “This I deeply resent,” it says, “though I deeply re- 
sent the intrusion which I think is highly unethical, I am willing to 
go along with another hearing.” He got “go along” in quotes. Now 
what do you interpret that to mean ? 

Colonel Barp. That he, as panel chairman, had no objection to a full 
Board hearing. 

Mr. Harpy. Now was there a formal sheet that he had to sign in 
connection with that? 

Colonel Barp. Mr. Austin had nothing to sign. It was Mr. Phelan’s 
decision, and the panel chairmen are advisory to him on the question. 
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Mr. Harpy. Well, I believe that the testimony we have had earlier 
indicates that this exhibit No. 1 formed an attachment to some sort 
of a buck sheet where the members of the Board had to indicate their 
position with respect to the proposal attached to that buck sheet. This 
memorandum is dated April 2. I am trying to find out what docu- 
ments were attached to it, because I believe it has been testified that 
you personally took them to Mr. Austin. 

Colonel Barn. I did. I started them on the road. They had to 
start. 

Mr. Harpy. Well now 

Colonel Barp. What went at the time was Mr. McDermott’s two 
motions—his basic motion for reinstatement of this former motion, 
and a second motion that a hearing be held before the members of the 
full Board, all the members. There would be those two papers. 

There would be such of the file, the Board file, as appeared to be per- 
tinent at that point. Not all of it would be pertinent. 

Mr. Harpy. Well, now, did you not take those documents to Mr. 
Austin and also to Mr. Avery on the same day ? 

Colonel Barp. I would suppose so. 

Mr. Harpy. Now, lét me see if you can’t think a little clearer, 
Colonel. 

Did you not actually wait for Mr. Austin to indicate his position and 
then take it to Mr. Avery? 

Colonel Barn. I can’t remember the order in which I take it. 

Mr. Harpy. Is it not true that you were actually present when Mr. 
Austin wrote that memorandum / 

Colonel Barp. No, sir. 

Mr. Harpy. I am glad to get that from you, Colonel. 

Now, there has been testimony indicating that this memorandum was 
attached to that buck sheet when it left Mr. Austin’s office. If you 
took it to Mr. Avery, isn’t it a little strange that you didn’t see that and 
know what Mr. Austin’s position was until an irrememberable date 
subsequent ? 

Colonel Barn. Sir, I can’t understand your question because at the 
point at which I took this to Mr. Austin for decision as to whether or 
not—for his comments on whether or not we would have a full Board 
hearing, there was no such thing as a buck slip in existence. I just 
can’t understand—I can’t understand your reference. 

Mr. Harpy. Well, you have just indicated that you took these docu- 
ments to Mr. Austin to get his concurrence ? 

Colonel Barp. Yes. 

Mr. Harpy. You can’t fix the date of that ? 

Colonel Barn. No. 

Mr. Harpy. Was there some sort of a sheet on which he was sup- 
posed to indicate his concurrence or his disapproval ? 

Colonel Barp. He would tell me. There was no sheet; no, sir. I 
just don’t understand what—someone has confused the voting sheet, I 
suppose, that comes into the case after the preparation of a draft opin- 
ion, a draft decision, and has interjected that into the papers far too 
early, because there was no—— 

Mr. Harpy. I don’t know whether that was a voting sheet or not. 
You were the one that supplied the term “voting sheet.” The only 
reference we have had until your testimony this morning was a buck 
sheet. And I don’t know what a buck sheet is. 
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Colonel Barn. I don’t know, either. 

Mr. Harpy. Then you referred to it as a voting sheet. That is why 
I have adopted your terminology. But the testimony has been that 
there was a sheet, a buck sheet attached to documents which were 
presented to have ‘concurrence or disapproval of the chairmen of the 
panels. 

And testimony has also been presented, Colonel, to the effect that this 
No. 1 item represents the position expressed by Mr. Austin. 

Now, I have a little trouble understanding why it took this so long 
to come to your attention, because it apps ently was the only expression 
that Mr. Austin made, and you had to know what that was before you 
could proceed to set up your hearing; is that not correct ? 

Yolonel Barp. No, sir. I would get my direction from Mr. Phelan, 
who was president of the Board. 

Mr. Harpy. Well, if you took the thing personally to Mr. Austin to 
get his concurrence, it seems awfully strange that you didn’t know 
what his position actually was. 

Colonel Barp. I have never said that. I did know what his position 
was. 

Mr. Gavin. Are you through / 

Mr. Harpy. Not quite. But I will be through in a second. 

Mr. Gavin. We want to get in, too. It is getting 3 o’clock. 

Mr. Harpy. Well, I will defer. 

Mr. Héserr. All right, Mr. Gavin. 

Mr. Gavin. We still haven’t cleared up on this Board of Contract 
Appeals. 

[his morning I asked how many comprise the panel of the Navy. 
What was it? Nine? 

Colonel Barp. Six, I believe, sir. I counted them. 

Mr. Gavin. Anyway, we had 9, 3, and 6, which is 18. 

Now I am trying to determine which was which. Which was the 
9 and which was 3 and which was the 6% 

Colonel Barp. The Air Force was 3. 

Mr. Gavin. The Air Force was 3. Wait a minute. The Navy is 
the intermediate and the Army is the largest ? 

Colonel Barn. Yes, sir. 

Mr. Gavin. The Army was 9 and the Navy was 3. So that gives 
the Navy 6, the Air Force 3, and the Army 9? 

Colonel Barn. Yes, sir. 

Mr. Gavin. Then at the time of November 27, this decision which 
has been referred, who was the Chairman of the Board? One said 
Mr. Phelan and others say Mr. Austin. Who was the Chairman? 

Mr. CunnineHAm. A quorum. 

Mr. Gavin. We will get it on the next call. 

Who was the Chairman ? 

Mr. Courtney. Your question ? 

Mr. Gavin. Who was the Chairman of the Board of Contract Ap- 
peals at the time that the opinion of Colonel Bard was rendered ? 

Mr. Harpy. The president, Leon. 

Mr. Courtney. He is called the president. 

Mr. Gavin. The president. 

Mr. Courtney. The records support Mr. Phelan. 

Colonel Barp. Mr. Phelan. 
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Mr. Gavin. Mr. Phelan. And who was the Chairman ? 

Mr. Courtney. Well the Chairman—there would be three chair- 
men, of each respective panel. 

Mr. Gavin. And who was the chairman of the Army panel at that 
time ? 

Colonel Barp. Mr. Avery, sir. 

Mr. Gavin. Mr. Avery. And who was the chairman of the Air 
Force panel ¢ 

Mr. Courtney. Austin. 

Colonel Barp. Mr. Austin. 

Mr. Gavin. Mr. Austin. And at that time, Mr. Austin was the 
one that wrote this 

Mr. Courtney. Memorandum of April 2, 1957. 

Mr. Gavin. Memorandum of April 2, 1957. 

Mr. Courtney. Subcommittee exhibit No. 1. 

Mr. Gavin. In which he said— 
understand that sentiment is growing to grant another oral hearing. Though 
I deeply resent the intrusion which I think is highly unethical, I am willing 
to go along with another hearing. 


Well the hearing ev idently was held. And then you rendered an 
opinion on November 27, 1957, an opinion or recommendation, what- 
ever you may care to call it? 

Colonel Barp. One in June and one in November; yes, sir. 

Mr. Gavin. What? 

Colonel Barp. One in June and one in November. 

Mr. Gavin. Well, the one I am referring to is the final one, which 


was on November 27. 

Colonel Barn. That is right. 

Mr. Gavin. Now, any one of the chairmen, after they had received 
your opinion—am I right—w ould be able to protest if they cared to? 

Colonel Barp. Yes, sir. 

Mr. Gavin. Now the Navy, and the Chairman, Mr. Phelan, waived 
the right? 

Colonel Barp. Yes, sir. 

Mr. Gavin. There was no protest. The Army waived the right; is 
that right, and there was no protest ? 

Colonel Barn. Yes, sir. 

Mr. Gavin. And the Air Force waived the right and there was no 
protest ? 

(Colonel Bard nods.) 

Mr. Gavin. Although exhibit 1 indicates that Mr. Austin was con- 
cerned about the situation. And what I am concerned about, Mr. 
Chairman, is why, when this decision was reached and rendered by 
Colonel Bard and Mr. Austin had the right to protest, no one on the 
entire Board of Contract Appeals panels—18 of them—protested the 
decision you had reached, anyone or any chairman of any panel. I 
want to know why. 

Colonel Barn. I can’t tell you why they didn’t. 

Mr. Gavin. Well, I ask you did ‘they—not why they didn’t. 

Colonel Barp. T hey did not. 

Mr. Gavin. There was not one of any panel, any member of any 
panel, consisting-of 3 panels, with 3 chairman, and 18 members, and 
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after you reached this decision, no protest was made from any member 
of the Board of Contract Appeals; is that right ? 

Colonel Barp. That is correct. 

Mr. Gavin. Even though they had the right to protest any deci- 
sions that you might have rendered and be given an opportunity to be 
heard in the event it gave them concern. 

Colonel Barp. That is correct, yes. 

Mr. Gavin. I have no further questions. 

Mr. Heserr. Mr. Miller. 

Mr. Mitier. Colonel Bard, would the whole 18 members under these 
circumstances see this decision of yours, or would it only be sub- 
mitted to the 3 chairmen ? 

Colonel Barp. It wouldn’t be required that each of the members 
see it; no, sir. The action that is taken is that of the panel chairman. 

Mr. Mitter. Then the protest of Mr. Avery, though, went not to 
your final action, but to the original action, because in the first one he 
said he resented the intrusion but he had no objection to an oral hear- 
ing; is that right? 

Colonel Barp. That is correct; yes, sir. 

Mr. Mitier. But that referred to the decision as to whether or not 
you should have a hearing and not to the final hearing? 

Colonel Barn. That is correct. 

Mr. Miter. I have no further questions. 

Mr. Courtney. Mr. Chairman. 

Mr. Héperr. Do you have any questions? 

Mr. Courtney. I have two questions of Colonel Bard. 

Mr. Hésert. We will continue, which I believe will serve for the 
record. 

Mr. Hess. We have to go over and answer this quorum call and then 
come back. 

Mr. Héserr. We had better recess. 

Mr. Hess. I think Mr. Bates wants to ask questions. 

Mr. Hésertr. The committee will recess. 

Mr. Hess. Leave everything right here ? 

Mr. Courtney. Yes. We will just be at ease, Colonel, for about 15 
or 20: minutes. 

( Recess. ) 

Mr. Hésertr. The committee will be in order. Mr. Courtney. 

Mr. Courrney. Mr. Chairman. 

I have several questions which suggest themselves. I would like to 
address them to the colonel. 

Colonel, what evidence was there before the Board which was sub- 
mitted to you by the plaintiff, or the appellant as you call him, to in- 
dicate in any way that he was not aware of the fact that the letter of 
November 13 had been not treated as an appeal? 

Colonel Barp. What evidence is there that shows that the appellant 
was not aware / 

Mr. Courtney. That is right, of the fact that the letter of November 
13, 1941, was not considered as an appeal? 

Well, I will rephrase the question, Colonel. Is there any evidence or 
was there any evidence before your Board prior to the decision of 
June 11, 1957, by this appellant to show that during that interval he 
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was unaware of the fact that the letter of November 13, 1941, was not 
considered and treated as an appeal? 

Colonel Barn. I don’t know, sir. I would have to do some more 
reading. 

Mr. Courtney. The question, then, is this: Was there any evidence 
that he was unaware from 1941 until 1957 that this letter of November 
13 had not been considered to be an appeal? 

Colonel Barn. I think he must have been aware as soon as he got the 
Comptroller General’s first action that it had been based on his De- 
cember letter, which was without the 30-day period. 

Mr. Courrnry. And the December 11 letter of 1941 specifically 
referred to the “appeal letter” as it is now denominated, of Novem- 
ber 13, 1941; isn’t that right? 

Colonel Barn. Yes, it is. 

Mr. Courrnry. The first three lines put him on notice and put every- 
one on notice that there is a letter of November 13, 1941. 

Now I will ask you in those circumstances, the appellant having 
been put on notice, that his letter of November 13 was not considered an 
appeal, upon whom was there an affirmative duty to take action? 

Colonel Barp. The way the question is put, I suppose the duty would 
be on the appellant. 

Mr. Courtney. The duty would be on the appellant to take action, 
he having been put on notice that his letter was not considered as an 
appeal. 

Now, then, if they were put upon notice, when must an appeal have 
been filed and to whom ¢ 

Colonel Barp. Well, an appeal from the decision to the contracting 
ofticer would have been filed a long time before, within 30 days of the 
decision. 

Mr. Courtney. I didn’t ask you that. I asked: The contracting offi- 
cer having had evidence that he disallowed or refused to consider a 
letter of November 13, 1941, as not qualifying an appeal and having 
denied the claim, on whom was the duty of taking affirmative action? 
Isn’t that evident ? 

Colonel Barp. Well, you have two ways of looking at it. One is 
the contracting officer’s way of looking at it. 

Mr. Courtney. Don’t worry about the contracting officer. He can’t 
take an appeal. 

Colonel Barn. He says the letter was not an appeal, the November 
letter. 

Mr. Courtney. Well, having made that decision and put this ap- 
pellant on notice, whose duty was it to act? 

Colonel Barp. I don’t think there was any duty to act. 

Mr. Courtney. Well, assuming a person would desire to preserve 
their rights, what must they do? 

Colonel Barp. Well, to preserve rights, you should write a letter. 

Mr. Courtney. Well, did you ever hear of the general jurisdiction 
of the Court of Claims of the United States, and section 2510-—— 

Colonel Barp. Yes, sir. 

Mr. Courtney. Of the United States Code? 

Colonel Barn. Yes, sir. 

Mr. Courtney, Under the terms of which one’s remedy is exhausted 
within 6 years. 
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Now when you look at the file in this case—I will ask you this. 
This fi:e shows action on October 15, 1941, by the contracting officer. 
You say there is no evidence in the folder that the appellant did not 
know of the action of the contracting officer with respect to the letter 
of November 13, 1941. You say he did know of the action of the con- 
tracting officer on May 12, 1942, in your decision. And the file is 
silent as to any action between June 2, 1942, and September 25, 1953, 
when this matter was again considered by the Board. 

How do you explain and what evidence was there before you to ex- 
plain the failure of this appellant to take some action within that time 
under the law, under the contract and under the regulations of your 
department ? 

(Mr. Hess aside.) 

Mr. Courtney. That is by way of excuse, explanation or anything 
else, to explain the interval between those times. 

Colonel Barp. In my opinion 

Mr. Courtney. Well, was there evidence, I am asking? Did the 
appellant offer any evidence of any kind in relation to that subject? 
I am talking about evidence now. 

Colonel Barp. Nothing that is not in the file, no. In his file is his 
letter of November, which I regarded as an appeal. 

Mr. Courtney. November 13, 1941. 

Colonel Barn. Yes. 

Mr. Courtney. You regarded that as an appeal. 

Colonel Barp. As an appeal. 

Mr. Courtney. Now that letter has been in existence since the time 
it was written and received by the Quartermaster Office, wasn’t it ? 

Colonel Barp. That is right. 

Mr. Courtney. It was written by this appellant? 

Colonel Barn. Yes. 

Mr. Courtney. He knew its contents? 

Colonel Barn. Yes. 

Mr. Courtney. And he knew its purpose. 

Was any evidence offered to this Board in asking it to invoke its 
jurisdiction to explain the delay in action, that is in taking any action 
before the Board, until September 25, 1953 ? 

Colonel Barp. There was no evidence. I don’t think any was neces- 
sary. The Government had the letter. It was the Government’s duty 
to act upon it. 

Mr. Courtney. Well. 

Under what authority do you say now that the Board acted? Under 
what powers that in here in this Board of your did you undertake to 
act, on June 11, 1957? 

Colonel Barp. We acted as the designee of the Secretary of the 
Army, who by contract has the power of deciding disputed, contro- 
verted questions of fact arising during the performance of contracts. 

Mr. Courtney. When you were considering this case, did you ever 
consider the South River Coat Company case (No. 2492), decided in 
1954, in which your Board held: 

The Board has no general equitable powers. It depends upon the specific 


terms of the contract for its power to act and its charter for the authority to 
represent the Secretary of the Army. 


Colonel Barn. I am aware of that ruling, yes. 
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Mr. Courrnrey. Why wasn’t it applied in this case? 

Colonel Barn. I think it does apply. 

Mr. Courtnry. Well, have you a reason why it didn’t apply? 

Colonel Barp. As far as the equitable jurisdiction goes, I don’t 
think we exercised any equitable jurisdiction. We made no attempt 
to perform. 

Mr. Courtney. Very good. Then you were not treating this as a 
case by grace. You were treating this case as a case under the term 
of contracts ? 

Colonel Barp. That is correct. 

Mr. Courtney. And you were bound by the law of contracts, were 
you not? 

Colonel Barn. That is correct. 

Mr. Courtney. That is all. 

Mr. Rivers (presiding). Is that all, Mr. Courtney ? 

Mr. Courtney. Wait. Allright. That is all I had, Mr. Chairman. 

Mr. Rivers. Mr. Miller? 

Mr. Mitter. I already had my questions. 

Mr. Rivers. Mr. Cunningham. 

Mr. Cunnincuam. Mr. Chairman. Colonel, I would go back a 
little bit. It seems to me that there is confusion at least to me over 
procedure, more than anything else. 

You have practiced, of course, in our courts of law in equity, have 
you not, as a practicing attorney ? 

Colonel Barp. No, sir, I have not. My whole experience has been 
in the Army. 

Mr. Hess. At West Point. 

Mr. Cunnineuam. Then I will ask this question, which I think you 
can answer. 

This motion that has been talked about, the final one, or the action 
that was taken, this last one, in 1957—was that not in the nature of a 
petition or motion for rehearing in an appeal at court? You know 
what is a motion for a rehearing, after the court has made its decision 
in writing, handed down an opinion within a certain time? 

Colonel Barp. Yes. 

Mr. Cunnincuam. The aggrieved party can file a motion or peti- 
tion for the court to review, which is called a rehearing, and if that 
is sustained, then they open the case and try it over again on the same 
evidence or on newly discovered evidence. Generally it is on the 
same evidence when it is in the court of appeal. 

So that would be proper, would it not, under your procedure, 
whether there is new evidence or not ? 

Colonel Barn, It is analogous to that motion; yes, sir; and it would 
be proper. 

Mr. Cunnineuam. Let me ask you this next question, then. Do 
you have any fixed rules, acting in the capacity as a Board—vwell, 
you have 2 or 3 echelons here. I have forgotten which you just 
were on. Just what rules do you have that are fixed as to when a 
claimant, if he is refused his claim or refused his relief just how 
much time does he have to file a protest either for a rehearing in the 
lower court, a motion to reconsider, or how much time does he have 
to appeal to a higher board ¢ 

What rules do you have on that ? 
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Colonel Barv. After our decision, the only appeal from that is an 
appeal—a motion, rather, for reconsideration filed within 30 days of 
receipt of the opinion. 

Mr. Cunnincuam. Now—all right. Was this letter of November 
13, 1941, within that 30 days ? 

Colonel Barp. Yes, sir. 

Mr. Cunnineuam. Now, I have heard argument or discussion by 
counsel here that this put them on notice that it was not an appeal. ° 

I want to read you from exhibit—this copy of the letter dated 
November 13, 1941: 

Following the advice of what is necessary for us to do given by 2d Lt. H. F. 
Nelson, we are writing this to respectfully ask for an appeal from the decision 
in your letter of October 15, wherein our request for a 6-week extension was 
refused. 

Now do you say that that letter did not constitute a request for an 
appeal or an appeal ? 

Colonel Barp. No,sir. I say that it does. 

Mr. Cunnincuam. Now, how long would that request be good? 
How long is this letter good for ? 

Colonel Barn. Until it is disposed of, in my opinion. 

Mr. Cunnincuam, Until it was disposed of ? 

Colonel Barn. Yes. 

Mr. Cunnrncuam. That would cover a period of years, would it? 

Colonel Barp. He has appealed within the contractual period. It 
transfers the burden of doing something to the Government. 

Mr. Cunntncuam. Now I don’t see—oh, yes, I do see the letter of 
December 11,1941. It is quite lengthy. 

Well, now, Colonel, was anything done by the appellant after the 
writing of the letter of November 13 that would withdraw his appeal 
or any advice that he didn’t intend to follow through on it? 

Colonel Barp. No, sir. 

Mr. Cunnincuam. I am trying to find out on what basis the argu- 
ment is made by counsel here that this was not a notice of appeal. 
To me it is as clear as the English language is. 

Mr. Courtney. If I conveyed that impression, I have done an 
awful job. My contention was that it was a notice of appeal by its 
terms. 

Mr. Cunnincuam. Allright. Thank you. 

Mr. Courtney. And in all this time Raylaine knew about it and 
knew no action had been taken with respect to it. 

Mr. Cunnrncuam. I am asking the witness, however, and got the 
statement that there is no limitation on this. 

Mr. Courtney. That is right. 

Mr. Cunnrncnam. That is all I wanted to find out. I wondered 
why there aren’t such rules, but I received from Mr. Austin substan- 
tially the same kind of an answer. 

So it must be understood among the members of the Board that 
when a letter of this kind—until it is acted upon, it is still valid. 

Colonel Barv. There is sometimes a tremendous delay before one 
of these letters gets to the Board. : 

Mr. Cunnrincuam. Now, I just noticed counsel here—assistant 
counsel: I asked him to see the files on the claim as it was considered 
by the United States Court of Claims. 
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I notice that was filed with the court on March 21, 1950, but wasn’t 
decided by the court until December 5, 1956. 

(Colonel Bard nods.) 

Mr. Cunnincuam. And that, of course, under the procedure today 
in all of our courts—although it is a long period of time, it was not 
unusual. P 

Now, following through on that, I understand your procedure to 
be exactly the same as in one of our courts, that from the time a 
notice of appeal is filed, it is good until the court acts upon it? 

Colonel Barn. Yes, sir. 

Mr. Cunnincuam. And that is the procedure you followed? 

Colonel Barn. Yes, sir. 

Mr. Kunn. I would like to clear up a point there, Mr. Cunningham, 
however. 

There was an order that further proceedings be suspended before 
the Court of Claims pending an Armed Services Board of Contract 
a ge decision and plaintiff’s appeal No. 1842. 

Mr. Cunnincuam. I thank you for that. But that just carries out 
that the appeal is still pending, in spite of the suspension, until, as the 
colonel said, it is decided. And that is regular court procedure in our 
State in appellate courts. I understand it is the same rule in United 
States courts, and in all courts. 

So I wonder what issue has been raised on that question. 

I will let counsel answer me that later. 

Colonel, I would like to ask you a few more questions. When did 
you first see this file ? 

Let me put it another way: When did you first become a member of 
this panel, what year ? 

Colonel Barp. Early in February, 1957. 

Mr. CunninGHAM. You never had anything to do with it prior to 
that time? 

Colonel Barp. No, sir. 

Mr. Cunnincuam. You don’t know anything about what transpired 
up until you came with the Board, except what you have read from 
the files ? 

Colonel Barp. That is correct; yes, sir. 

Mr. CunninGHAM. Then any testimony you would give on it would 
be nothing more than what is already in the files ? 

Colonel Barn. Yes, sir. 

Mr. Cunntncuam. Now, another question, Colonel : Do you consider 
that this case was reopened in 1957 because of new evidence of new 
procedure ? 

Colonel Barv. Well, there was a new fact in the case and that was 
the fact of the recession of the settlement certificate. 

Mr. Cunnrncuam. That, then, would have been new evidence ? 

Colonel Barn. Yes. 

Mr. CunnincHam. Now, was there any change in procedure that 
made any difference ? 

Colonel Barp. Well, yes. Way back, when these letters of November 
and December were written, there was no Board of Contract Appeals. 

Mr. Cunnincuam. You mean December 1941 4 

Colonel Barn. 1941, I beg your pardon. 
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Mr. Cunnincuam. Now, did the creation of that Board of Con- 
tract Appeals make any difference? Was it retroactive? Would it 
have gone back and made a difference in the procedure for the han- 
dling of this matter, this appeal that was still pending, as you say? 

Colonel Barp. No. Directives that were published at about the 
time our predecessor board was established said tht cases that were 
being processed at the time would be processed according to the old 
system, then there was sort of a 

Mr. CunnincHam. You would follow through under the old system 
with cases that were already in being or pending ? 

Colonel Barn. Yes. 

Mr. Cunnineuam. All right. 

Now, I believe you stated, also, that Mr. McDermott’s motion was 
the first thing to be decided. Can you tell me in substance what that 
motion was / 

Colonel Barp. Yes, sir. It recites the fact that for all these years 
they have had a settlement certificate holding that nothing is due 
them. This certificate has now been rescinded. Therefore, the motion 
concludes with the prayer : : 

In view of such action it is requested that the appellant’s motion for rehear- 
ing and reconsideration— 
which was the last of the actions that had been decided before this 
present set of actions— 


be reinstated and upon being so reinstated be allowed. 


Mr. CunnincHam. Was that a motion, then, to reinstate and also 
to consider the merits of the facts all in one ? 

What I am getting at: Was there a motion first whether or not to 
reopen, and if that motion was sustained then another motion to hear 
the case over again ? 

Colonel Barp. That, in substance, is right. 

Mr. Cunnineuam. It was all in one? 

Colonel Barp. Yes, sir. The motion for rehearing and reconsidera- 
tion—the motion for reconsideration would be to consider the case 
from the beginning on the evidence. 

Mr. Cunnincuam. Now, I am coming to this question. Then the 
decision as to whether or not the new hearing would be granted would 
be such that decision also rendered would also be a decision on the 
merits. And as I understand that it was decided by two people, and 
I think you named them. Mr, Avery or Mr. Austin was one, and I 
believe you were the other ? 

Colonel Barn. I don’t think I understand your question. 

Mr. Cunnrneuam. I got confused there between the full Board. 
I understood you to say that that decision on that motion was whether 
or not the hearing would be held by the full Board. 

Colonel Barp. Yes. There are really two questions here. The first 
question we got to answer 

Mr. Cunninouam. The first question, then, was not decided by the 
full Board, was it? It was decided by two people, and that was 
whether or not they would grant the hearing to the full Board, let 
it go to the full Board; is that right ? 

Colonel Barn. Yes, sir. 
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Mr. Cunntncuam. Then they took it up and decided anew or de 
novo its merits? 

Colonel Barp. On jurisdiction. 

Mr. Cunninocuam. How is that? 

Colonel Barp. On jurisdiction. 

Mr. Cunnrinauam. Only decided on jurisdiction, and not on the 
facts at all? 

Colonel Barp. That is correct. 

Mr. Cunnincuam. Now, what was the jurisdictional question, then, 
that they decided it on? 

Colonel Barp, Does the Board in its present form, with its present 
authority, have jurisdiction to consider the appeal on its merits. 

Mr. Cunnincuam. Now, that was your decision as to whether or 
not there would be a hearing before the fu!l Board ? 

Colonel Barp. It was the full Board that decided that question. 

Mr. Cunnincuam. I understood you to say that the Board did not 
decide the question of its merits. Now, you say it did. 

Colonel Barp. No, decided the question of whether we had jurisdic- 
tion to reconsider on the merits. 

Mr. Cunnincuam. Then, did you consider it on the merits? 

Colonel Barn. Yes, sir. That is the second opinion, the November 
opinion. 

Mr. Cunnrnouam. Who rendered that opinion ? 

Colonel Barp. I drafted it. It was concurred in by Mr. Shedd and 
Mr. Avery. And waived or approved by the chairman of the Air 
Force panel, by Mr. Avery as chairman of the Army panel, and by 
Mr. Phelan, the chairman of the Navy panel. 

Mr. Cunninouam. Is that the decision where testimony has been 
elicited or asked in regard to how the buck sheet was used? Is it on 
that hearing, or was it the preceding one referring to the full Board? 

Colonel Barp. The preceding one. 

Mr. Cunnitncuam. The preceding one. No buck sheet was used, 
then, on the final hearing, the decision of the final hearing? 

Colonel Barp. No. When that final decision was prepared in draft 
form, it went to Mr. Avery, who concurred in it as a division member 
and waived it as a panel chairman. 

Mr. Gavin. For whom. 

Colonel Barp. Beg pardon, sir? 

Mr. Gavin. Mr. Avery representing whom ¢ 

Colonel Barp. The Army panel. 

Mr. Gavin. Army panel ¢ 

Colonel Barn. Yes, sir. 

Mr. Cunninouam. I am trying to get down to this, Colonel, and 
see what is before our committee, whether there was anything wrong 
in the decision that was made to allow the matter to go to the full 
Board for a new hearing or whether the complaint—the question is 
whether or not there was anything wrong in the hearing before the 
full Board on its merits. 

Do you say that the question is on whether or not they did the 
right thing in allowing it to go forward to the full Board, or was it the 
full Board action that might be in question? I haven’t gotten that 
straight yet. Which is it, John? 





226 RAYLAINE WORSTEDS, INC. 


Mr. Hésert. That has been testified to already, Mr. Cunningham. 
It has all been covered. The colonel has testified in his opinion there 
was nothing before them. 

Mr. Cunnincuam. I grant that, but there has been so much econ- 
fusion in questioning the witnesses—both have been brought in, and 
I don’t know now which one it is. 

Mr. Courtney. It is both. 

Mr. Gavin. Will the gentleman yield? 

Mr. Héserr. Wait aminute. One at a time. 

Mr. Cunnineuam. Both? 

Mr. Courtney. Yes. 

Mr. CunnrncHam. On what basis for both?. I thought we were 
questioning the matter of influence or improper procedure. And 
certainly we can’t go into the hearing of the Board and claim any- 
thing on the decision itself on the merits. We are on procedure, 
aren’t we? 

Mr. Courtney. I would not think we were considering the ques- 
tion of influence alone. I would think that would be one of the mat- 
ters or facets that might be considered in the light of what transpired 
in this case. 

I believe that the committee would take the position that it is ex- 
amining into (1) the happenings in this case to see how, for one thing, 
this Board operated in this instance, whether in compliance with the 
law, or not, and in view of the other evidence which has come before 
you whether or not the long delay and the circumstances attendant 
upon the handling of the claim which you have had described was 
in any way affected. 

Mr. CunnincHaM. Your questions of the witness since I came back 
to the room since the rollcall revolved around these letters in Novem- 
ber and December of 1941. 

Mr. Courtney. Yes, sir. 

Mr. CunnincHam. Now, that is a matter of procedure on appeal. 

Mr. Courtney. Yes, yes. 

Mr. Cunntncuam. Now, that has nothing to do with merits at all. 

Mr. Courtney. But I certainly 

Mr. CunnincHAM. I am wondering what we are considering here. 
Are we considering this question of whether or not they should have 
allowed a new hearing or are we considering what they did after we 
allowed the hearing ? 

Mr. Courtney. Both. 

Mr. CunnincHamM. What issue is raised as to what was wrong after 
the hearing was allowed on the merits? 

Mr. Courtney. I think there would be serious question on the evi- 
dence considered by the Board. 

Mr. CunnincHam. They considered the evidence. It is a matter of 
appeal. 

Mr. Courtney. I don’t want to in an executive session in the pres- 
ence of the man who decided the case, develop all of the facets of it. 

Mr. Cunnincuam. I don’t think my questions are any more going 
afield than the questions of counsel, because they lead me into it. Iam 
trying to see where we are at here. 

Mr. Courrney. I will be happy to explain what we see, we in the 
staff see in the fact inthiscase. But itis by no means 
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Mr. CunnincuAm, I will ask one more question and maybe I can 
drop it. I don’t want to take more time. I want to get this clear, 
then, what we are considering. There is a letter introduced here, one 
from a Congressman and one from a member of the staff of the White 
House, where they were inquiring how—for information about what 
had taken place. 

Now, Colonel, did those letters have anything to do, the letters that 
were transmitted with these requests—I mean the letters of the Ray- 
laine Co., that were transmitted along with the letter of the Congress- 
man and the letter of a member of the staff—did they have anything 
to do with influencing the Board as to whether or not a new hearing, 
or a hearing by the full Board should then be granted ¢ 

Colonel barp. In my opinion; no, sir. 

Mr. CunnincHam. Now, my next question is: Did those letters, 
along with the referral slips, have anything to do with the full Board’s 
decision that it rendered once it decided to hold the hearing before 
the full Board and did have a hearing ? 

Colonel Barp. No, sir. 

Mr. Cunnineuam. My last question deals with this: Is it your 
procedure, as is so frequently the case in appellant courts throughout 
our land—I know it is in our State—for the chief justice to assign 
a case to one member of the court, where there is more than one, he 
writes the opinion and then he sends it around to each other justice 
and they go over it, and if they agree they so concur, and it never goes 
to a discussion of the full panel unless there is some dissent. Is that 
about the way you proceed down there ¢ 

Colonel Barp. That is exactly the way we proceed; yes, sir. 

Mr. Cunnincuam. That is the normal procedure? 

Colonel Barn. Yes, sir. 

Mr. Cunntncuam. And in this case there was no dissenting 
opinion ¢ 

Colonel Barp. Correct. 

Mr. Cunnincuam. How many members are on that full Board— 
25 or 18? 

Colonel Barn. I believe at the time there were 18 or 19. I can count 
them. 

Mr. Cunninouam. Eighteen. Then it was a unanimous decision 
of the Board ? 

Colonel Barp. Some members were not participating, but all of 
those who voted- 

Mr. Cunnincuam. All who participated ? 

Colonel Barn. Concurred. 

Mr. Cunnincuam. You don’t know exactly how many ? 

Colonel Barp. I can count them. 

Mr. Cunnincuam. I won’t bother you to go into that. I want to 
ask one more question. 

The only reason, then, for the buck sheet is for the individual mem- 
bers of the panel of the Board to, by checking it off, let the next one 
know or the original one know what the decision is, unless they want 
to raise a question or disagree with it ? 

Colonel Barp. Let—— 

Mr. Cunnincuam. Now, if they do disagree with it, do they make 
any different kind of a mark or a notation on the buck sheet ? 
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Colonel Barp. Sometimes they wrote a memorandum that is inserted 
in the little stack of papers under the voting sheet. If their comment 
is short enough, sometimes they wrote it on the voting sheet. 

Mr. CunninGHam. Now, this memorandum, intercom, I guess, from 
Mr. Austin: Would that be the kind of a memorandum you are refer- 
ring to, that they wanted to call attention to something else ? 

Colonel Barp. Well, it could—a dissenting vote, for example, could 
be in that form; yes, sir. 

Mr. Cunntncuam. But that was not a dissenting vote ? 

Colonel Barn. No, sir. ; d 

Mr. Cunntnecuam. That is the peculiar part of it. It contains a 
criticism, but he goes along ? 

Colonel Barp. Yes, sir. 

Mr. Cunnineuam. I just wondered—did any other member of the 
Board criticize and still go along as Mr. Austin did ? 

Colonel Barn. No, sir. 

Mr. Cunntneuam. That wason April 2, 1957, I believe. 

Colonel Barn. Yes, sir. 

Mr. Cunntnouam. That is all at this time, Mr. Chairman. 

Mr. Hésert. Mr. Bates ¢ 

Mr. Bares. No questions at this time. 

Mr. Héserr. Mr. Hardy ? 

Mr. Harpy. Thank you, Mr. Chairman. 

There are 1 or 2 more that I didn’t finish with. 

In the green sheet, Colonel, that we talked about earlier, with ref- 
erence to these three alleged attempts. 

Colonel Barp. Yes, sir. 


Mr. Harpy. To bring outward influence to bear in this case, you 
spoke of one of the letters addressed to Mr. Adams as being an at- 
tempt, 1 of the 3 attempts, to bring outward influence. 

You also stated that you had studied the file. At the time you wrote 
this memorandum were you not aware of previous correspondence in 
the file to Mr. Adams # 


Colonel Barp. Yes, sir. Earlier correspondence, a year or so, 2 


years before ; yes, sir. 

Mr. Harpy. Actually, it was less than a year before. July of 1956. 

Colonel Barn. Some of it; yes, sir; was 1956 or 1955. One of them 
I think goes back to 1954. 

Mr. Harpy. So you were conscious of that when you made refer- 
ence to the three attempts ? 

Colonel Barp. Yes, sir. 

Mr. Harpy. Now, you testified to your recollection of one paragraph 
or one sentence in the letter addressed to Mr. Ad: ams, for which you 
prepared a draft reply. Is it not the custom to keep copies of those 
incoming letters for which draft replies are prepared ? 

Colonel Baro. My custom, sir, or 

Mr. Harpy. The custom of the Board. 

Colonel Barp. I don’t think there is a custom like that. If there is 
an available copy, a copy is pulled off and retained. Probably in this 
case there was just the original. 

Mr. Harpy. Well, there have been numerous other letters to Mr. 
Adams that are in the file. Do you know of any other case that 
ope were not kept ? 

Colonel Barp. No, sir. 
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Mr. Harpy. Was it due to the fact that pretty strong language was 
used in that letter, that it was decided not to keep a copy of it ? 

Colonel Barp. I made no such decision. I don't know of anyone 
who did; no, sir. 

Mr. Harpy. I believe you have indicated that the language in that 
letter indicating a desire for Mr. Adams’ influence was a little stronger 
than you had normally seen, didn’t you? Didn’t you so indicate this 
morning ? 

Colonel Barp. No, sir. All I testified to in that respect was that 
to the best of my memory the pertinent part of the letter was a para- 
graph of about three lines, that said in substance “If you will do some- 
thing about this, I am sure we can get something done.” 

Mr. Harpy. And you consider that a definite attempt on the part of 
Mr. McDermott or his client to get preferred treatment ¢ 

Colonel Barp. Yes, sir; that is what it says. 

Mr. Harpy. And you also considered that it had a special implica- 
tion because the letter was of a personal nature? Didn’t you testify 
to that this morning? 

Colonel Barp. No. The testimony about the personal nature of the 
letter was that that is why my reply was framed the way it was. 

Mr. Harpy. I understood you to say because it had to have special 
handling. 

You do not have any special instance that you are aware that any 
Member of Congress sent over a copy from Raylaine asking for your 
preparation of a reply ? 

Colonel Barp. Yes, sir. That is the letter from Mr. Merrow. 

Mr. Harpy. I don’t think it sent a copy of a letter from Raylaine. 

Mr. Bates. No. The Comptroller General. 

Colonel Barp. That is right. 

Mr. Harpy. And he didn’t ask you to draft a letter for him to reply 
to anybody, did he? 

Colonel Barp. He did not; no, sir. I was asked by either the— 
by the Secretary’s office. 

Mr. Harpy. You were asked by the Secretary’s office to prepare a 
letter for reply to Mr. Merrow? 

Colonel Barp. That is correct. 

Mr. Harpy. But not to Raylaine, not that in order Mr. Merrow 
could answer any letter from Raylaine? 

Colonel Banp. The object to be obtained in these referrals is to pre- 
pare a letter that the Congressman can send back to his constituent that 
will be factual and answer the inquiry that was made. That is what 
we attempt to do. 

Mr. Harpy. You testified, I believe, that Mr. McDermott told you 
that this was a part of a strategy he was employing to try to get the 
Board to consider his request, did you not? 

Colonel Barn. Yes, sir. He said “I am having them write letters to 
everybody we know,” or something to that effect. 

Mr. Harpy. So you recognized this, then, as being inspired by Mr. 
McDermott, in seeking to get some influence applied on the Board ? 

Colonel Barp. Yes, sir; as I say here. 

Mr. Harpy. Now, one other question. Did you at any time discuss 
this Raylaine case with any person connected with the General Ac- 
counting Office, and, if so, whom ? 

Colonel Barn. No, sir; I did not. 
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Mr. Harpy. After the decision was rendered you didn’t talk to any- 
body in the GAO? 

Colonel Barp. No, sir. 

Mr. Harpy. And prior to the rescission action by the Comptroller 
General, you did not talk to anybody in the General Accounting 
Office ? 

Colonel Barp. No, sir. 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Hésert. No further question ? 

Mr. Courrney. No further questions of Colonel Bard. 

Mr. Hésert. Thank you very much, Colonel. You are excused. 

Mr. Courrney. Mr. Chairman, we have the Raylaine people here, 
and I would like to ask for ouidance on this. 

Mr. McDermott is their attorney. He is here. 

Mr. CunntncHam. McDermott? 

Mr. Courtney. McDermott. 

Mr. Hess. He is their attorney. 

Mr. Courtney. I say he is the attorney for the company. 

We also have some questions to ask of him, probably very few. 

The older man out here is a Mr. — what 1s his name — Wolff, Leo 
Wolff, who is mentioned in the correspondence, who is the present 
officer of the company. 

The question is whether we should permit 

Mr. Hésert. Excuse me, Colonel— 

Colonel Barp. I am sorry, sir. 

Mr. Héverr. We are excusing you now. We are not releasing you 
from subpena, you understand that. You will be available in case the 
committee desires you further ? 

Colonel Barp. Yes, sir. 

Mr. Hénerr. We wanted to be sure you understood what I said when 
IT excused you today. 

Mr. Kuun. Don’t come back unless we eore you, Colonel. 

Mr. Hépert. I am sure he won’t come back unless we ask him to. 

Mr. Courtney. The question is whether, in your opinion, it would be 
appropriate for McDermott to appear as the counsel 

Mr. Hess. Do you want this on the record ¢ 

Mr. Courtney. Yes, it is fine. It is a matter of committee decision. 
Under the term of “counsel” as he defined it in your rule. You must 
tell Mr. Wolff that he is entitled to counsel when you swear him. 

Mr. Hérerr. Couldn’t we do this. You say you have only a few 
questions of McDermott ? 

Mr. Courtney. Yes. I just want to know of McDermott (1) about 
his briefs, about the Government briefs, which will be short, but 
especially I want to know about the disposition of the fund. 

Mr. Heserr. Well, wouldn’t it be wise, then, to— 

Mr. Courtney. I don’t want to do it, but the subcommittee should 
do it. 

Mr. Hérrrr. I know. We are thinking out loud. To bring Me- 
Dermott in first ? 

Mr. Courtney. Oh, I think so. 

Mr. Cunnincuam. Isita bankrupt. company ? 

Mr. Courtney. Yes, sir. 

Mr. CuNNINGHAM. Since when ? 
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Mr. Courtney. As far as we know, it has been bankrupt for 4 
ears, and there is quite a serious question as to who is the real claimant 
ive. I think we should develop it. 

Mr. Cunnincuam. We should know that. 

Mr. Hess. Yes. 

Mr. Héserr. Well, wouldn’t it be proper 

Mr. Courtney. At least—I say it is a serious question. I don’t want 
to be quoted as saying that. It is a matter of inquiry, 

Mr. Cunnincuam. I would say that is full of dynamite, though. 
We better not have an open session until we know what it is all about. 

Mr. Hesert. We are not having an open session. 

Mr. Cunninouam. I thought you were. 

Mr. Héserr. No. 

Mr. Cunnincuam. I misunderstand, John. 

Mr. Hépserr. No. 

Mr. Courtney. No. We have a letter in the files here from ap- 
parently—— 

Mr. Héserr. Excuse me. Wouldn’t it be wise to bring in Mc- 
Dermott as a witness first? He is going to be his own counsel anyway. 

Mr. Courtney. Yes. 

Mr. Hésverr. Then when you bring in the other people, McDermott 
is their attorney. 

Mr. Courrney. He may remain as a counsel. 

Mr. Hirerr. He may remain as a counsel. 

Mr. Hess. Mr. Chairman, I think that is a proper procedure. 

Mr. Hénerr. He remains as counsel for the other persons. He knows 
what he already testified to. He can’t add or take away from it. 

He undoubtedly will request counsel, but, if he does, the procedure 
then is bring McDermott in first and bring in Wolff and then allow 
McDermott to remain as counsel for Wolff if he so requests. 

Mr. Harpy. Suppose he wants other counsel ? 

Mr. Héperr. That is up to Mr. Wolff. 

Mr. Courtney. The point about McDermott is (1) he received these 
funds. The Government check is cashed through him. He disbursed 
it. We must develop how he disbursed it. 

Mr. Hézerr. Now, members of the committee—— 

Mr. Cunninouam. Off the record, Sam. 

(Further statement off the record. ) 

Mr. Hiépserr. Members of the committee, because of a death I will be 
unable to be present tomorrow. Therefore, in order that we may 
definitely have a quorum present in order to take testimony and that 
the committee will not be delayed in its deliberations in the hearing of 
testimony now under 

Mr. Courtney. Under the authority rule 1 (a) and (b). 

Mr. H&ésert. Under the authority of rule 1 (a) and (b). 

Mr. Courtney. Of the subcommittee. 

Mr. Hésert. Appoint a subcommittee consisting of Mr. Hardy of 
Virginia as chairman, Mr. Hess of Ohio, and Mr. Miller of California 
to sit. However, I want it distinctly understood by naming this 
special subcommittee to hear the testimony tomorrow, during which 
time I will not be present, that it does not in any way indicate at all 
that all the membership is not expected to be here. It is merely a pro- 
cedural matter in order that we are assured 
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Mr. Courtney. To determine a quorum. 

Mr. Hésert. To determine a quorum. 

Mr. Bates. We are still members of the committee? 

Mr. CunnrnoHam. We can ask questions? 

Mr. Hésert. You are still members in good standing and you can 
ask questions. You will be under Mr. Hardy tomorrow, and I am 
sure—— 

Mr. Cunnincuam. He is pretty tough, you know. 

Mr. Gavin. Why is it necessary to have a subcommittee? 

Mr. ConnincHam. So they will have a quorum. 

Mr. Hésrrt. So we will have a quorum. 

Mr. Courtney. Mr. Gavin, in order to swear a witness and require 
him to testify you must have a quorum of the full committee. Now, 
it is not always possible to retain a quorum, which is six members, 

Mr. Gavin. That explanation is satisfactory. 

Mr. Courtney. So then you add or subtract as the case may be, but 
you always have three. 

Mr. Cunnincuam. This is the section where full explanations have 
to be made, to these two members of the committee. 

Mr. Hésert. All right, the committee will stand in recess until 10 
o’clock tomorrow morning. 

Mr. Bares. Are we all done for tonight ? 

Mr. Hénert. Oh, yes. 

(Whereupon, at 4: 10 p. m., the committee adjourned.) 
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RAYLAINE WORSTEDS, INC., CASE BEFORE ARMED 
SERVICES BOARD OF CONTRACT APPEALS, NO. 
1842 


House oF REPRESEN'TATIVES, 
CoMMITTEE ON ARMED SERVICES, 

SPECIAL SUBCOMMITTEE FOR INVESTIGATIONS, 
Washington, D. C., Friday, July 25, 1958. 

The subcommittee met, pursuant to adjournment, at 10 a. m., Hon. 
Porter Hardy, Jr., presiding. 

Mr. Harpy. All right. 

Mr. Kunn. McDermott, Wolff, and Brown. 

Mr. Harpy. Shall we open the meeting now and then call them in? 

Mr. Courtney. Open the meeting. 

Mr. Harpy. All right, let the committee come to order. 

Now, Mr. Courtney. 

Mr. Courtney. I want to say that in the presence of the witnesses. 
Let the record show there is a quorum present. 

Mr. Harpy. Yes; let the record show. 

Mr. Courtney. I must note that in their presence. 

Mr. Harpy. All right. Get them in here. 

Mr. Courrney. Gentlemen, will you come in, please, Mr. McDer- 
mott, too? 

Mr. Harpy. Have seats, sir. 

Mr. Courtney. If you will just have seats there, gentlemen, for one 
moment. Leave your files down for one moment, here, because you 
will be first. 

Mr. McDermorr. All right. I will leave them here. 

Mr. Courtney. Mr. Chairman, the committee being in order 

Mr. Harpy. I have a statement that I want to make before we get 
started. 

Mr. Courrnry. Mr. Chairman, may the record show that the com- 
mittee is sitting under rule 1 (a) of the subcommittee 

Mr. Kunn. It is1 (b). 

Mr. Courtney. 1 (b) of the subeommittee—rule 1 of the subcom- 
mittee, and in accordance with the authorization contained in the 
precept of the committee under the authority of House Resolution 67 
and the authority of the Armed Services Committee of the House of 
Representatives, all of which are a matter of record in the committee, 
and that the chairman did on yesterday in his absence appoint Mr. 
Hardy, of Virginia, Mr. Miller of California, and Mr. Hess, of Ohio, 
as a committee of three to constitute a quorum for the purpose of tak- 
ing testimony in accordance with the precept and rule. 

Mr. Harpy. I want to amend that statement 

Mr. Courtney. Those members are here, 
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Mr. Harpy. May I amend your statement a little? You did not 
designate the committee of 3 to constitute a quorum, but a committee 
of 3 to take testimony. 

Mr. Courtney. To take testimony, to constitute a quorum, and that 
the other members of the subcommittee will participate. 

Mr. Harpy. Well, let the record be clear on that point. A quorum 
of the 3—in other ’ words, 2 of the 3 members would constitute a 
quorum under the rules? 

Mr. Courtney. That is correct. And that there is now a quorum 
present under the rule. 

Mr. Harpy. Now the subcommittee has been directed by the chair- 
man of the full committee, the Honorable Carl Vinson, to inquire 
into the circumstances surrounding the letting and disposit ion of con- 
tract No. W669-QM-10270, which was presented to the Armed Serv- 
ices Board of Contract Appeals and to others in File No. 1842, and 
which was also a subject of the decision by the United States Court 
of Claims in file No. 49550, on December 5, 1956, and of action by 
the Comptroller General in his file No. B92885 and B939! o1, and claim 
certificate No. 1075684, together with any other facts or circumstances 
which may bear upon or be related to in any way or in any way con- 
nected with the subjects announced and identified by number. 

The witnesses have all participated in the handling and disposition 
of this subject matter and this identification will serve to advise them 
more specifically. 

Each witness who will appear is under subpena duces tecum, which 
identifies the documents related to the subject matter, and I will 
assume, therefore, that each is fully advised by the statement and 
by his subpena of the sebieit matter of this hearing. 

You are each advised that the rules of the House and of this sub- 
committee will be fully and strictly enforced. 

You are advised also that this hearing is held pursuant to House 
Resolution 67 of the 85th Congress. 

Now, Mr. Courtney, you will advise them of their rights under the 
Constitution and under the Rules of the House. 

Mr. Courtney. Mr. Chairman, the Subcommittee has subpenaed 
Mr. ag in J. McDermott, attorney for Raylaine Worsteds, Inc., 
and Mr. Leo Wolff, who is the president of Raylaine Worsteds, Inc. 
Mr. Wolff has brought with him—— 

Mr. Worrr. Mr. Brown, 

Mr. Courtney. Mr. Lester Brown, who is the comptroller of the 
company, who is not under subpena but who Mr. Wolff has orally 
advised and his counsel has advised is more familiar with some of the 
records and may possibly assist the committee in answers to question. 

Now, Mr. Chairman, I have consulted with Mr. McDermott outside 
the committee room and the matter of counsel has been discussed. 

Mr. McDermott has some questions which the committee would 
address to him, apart entirely from his relationship of counsel to these 
defendants but connected with his duties as an attorney in the prose- 
cution of this claim. 

The committee has agreed, Mr. McDermott, that under the proce- 
dure for the separation of witnesses, you may answer your questions 
first, and thereafter, if Mr. Wolff chooses, you may assist him as 
counsel in his interrogation. And in the course of that proceeding, 
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of course, Mr. Wolff and Mr. Brown will withdraw from the room, 
while you are being questioned. 

(Mr. McDermott nods.) 

Mr. Courtney. Now you have been advised of the authority being 
exercised by the subcommittee. I assume you are familiar with it, 
Mr. McDermott, under the rules? 

Mr. McDermorr. That is right, sir. 

Mr. Courrney. And you have responded here to a subpena duces 
tecum, as you have, Mr. Wolff? 

(Mr. Wolff nods.) 

Mr. McDermorr. Now 

Mr. Courtney. You, of course, understand your right to counsel 
and that right has been disposed of ? 

Mr. McDermorr. That is correct. 

Mr. Courrney. I take it you don’t wish counsel independently, 
Mr. McDermott? 

Mr. McDermort. That is correct. 

Mr. Courtney. And, of course, I advise you of your constitutional 
rights, as I am bound to do by the Rules of the House. You are 
familiar with that? 

Mr. McDermorrt. I am, sir. 

Mr. Courtney. Now, having heard the statement of the chairman 
as to the nature of the inquiry respondent to the subpena, are you 
ready to take the oath ? 

Mr. McDermorr. May I say preliminarily, if the committee please, 
that as an attorney, communications between me and Raylaine 
Worsteds, Inc., are confidential communications, and as an attorney, 
I haven’t the right to waive that privilege. But I understand that 
Mr. Wolff, who is the president of the company, that is of Raylaine 
Worsteds, Inc., and Mr. Brown, who is the treasurer of the company, 
will to the committee waive that privilege, so I will be free to testify 
as to the communications and produce the records. 

Mr. Courtney. Do you so waive, Mr. Wolff ? 

Mr. Wotrr. Yes. 

Mr. McDermorr. And Mr. Brown? 

(Mr. Brown nods.) 

Mr. Courrney. Mr. Brown, in behalf of the corporation. 

(Mr. Brown nods.) 

Mr. Courtney. And so far as you two personally are concerned. 

Gentlemen, then you will please rise and identify yourselves to the 
reporter. We will administer the oath. First on the left, Mr, Ed- 
win J. McDermott, attorney at law, Philadelphia, Pa. Mr. Leo 
Wolff, president of Raylaine Corp. Mr. 

Mr. A pown. Brown. 

Mr. Wotrr. Lester Brown. 

Mr. Courtney. Lester Brown, comptroller of Raylaine Wor- 
steds 

Mr. Kuun. Treasurer. 

Mr. Courtney. Treasurer of Raylaine Worsteds, Inc. 

Mr. Harpy. Raise your right hands and be sworn. 

You and each of you do solemnly swear that the testimony you will 
give before this subcommittee in the matters now under consideration 
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will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. McDermorrt. I do. 

Mr. Worrr. I do. 

Mr. Brown. I do. 

Mr. Courtney. You two gentlemen may withdraw, if you please, 
and we will call you when Mr. McDermott has concluded. 

Mr. Harpy. Go ahead. Have a seat, Mr. McDermott. 

Mr. Courtney. Will yousit down? Will you, please? 


TESTIMONY OF EDWIN J. McDERMOTT 


Mr. McDermorrt. It is sometimes difficult for a practicing lawyer 
to talk when sitting down because he is usually accustomed to stand- 
ing, so he can walk around. 

Mr. Harpy. I think you will relax a little more if you stay seated 
this time, but if you get to a point where you really feel you want to 
stand up in order to express yourself, why the committee will take 
that under consideration. 

Mr. McDermorrt. I appreciate that. 

Mr. Courtney. Do you have a prepared statement ? 

Mr. McDermort. I have a statement which, with the permission 
of the Chair, I would like to make. It is not a prepared statement. 
The time allowed by the subpena did not permit it. 

I think it took all day Tuesday to get the files together and 
Wednesday it took my secretary until 4 o'clock before she could get 
lunch to get the records from the banks. So I didn’t have time. 

But yesterday afternoon, with the courtesy of the committee staff, 
I was able to write and then type chronological history of this case, 
so that I can lucidly and briefly explain it to the committee, if I so 
secure permission. 

Mr. Harpy. Yes; go right ahead, Mr. McDermott. 

Mr. Courtngey. You may proceed in order. 

Mr. McDermorr. Thank you, sir. 

I may say, of course, that we appreciate and have respected the 
position which the committee has taken to keep this matter confi- 
dential and not to try it in the newspapers. And I have, myself, 
refused to make any statement to the press and have cautioned my 
people to avoid doing so, so that the committee’s confidence will be 
respected by the w itnesses br ought before it. 

Now, this contract was awarded on December 17, 1940. It was for 
200, 000 yards of light-shade worsted cloth and 50,000 yards of dark- 
shade worsted cloth. 

The deliveries were due to be completed by August 11,1941. The 
contract provided for the assessment of liquidated damages at the 
rate of one-tenth of 1 percent of the unit price of the contract, which 
was about $2.60 a yard, for each day’s delay in the making of deliv- 
ery—there being a schedule of delivery with about 5 or 6 installments 
of equal amounts over a period of 235 days, with deliveries to start 
some 125 days after the notice of award to give the mill a chance to 
get underway. 

Now, deliveries were not completed until December 18, 1941, about 
a total of 4 months late. 
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The contract provided that if the delay in deliveries were due to 
excusable causes of delay as defined in the contract, then the time for 
deliveries would be extended and liquidated damages assessed would 
be refunded, if the extension of time pushed the delivery date to such 
a point that the deliveries were timely. 

Now, deliveries ran late. And in the course of the performance of 
the c ontr act, starting about March or April 1941, the company started 
to make reports to the contrac ting officer, and the contracting officer 
started to make complaints about delays in deliveries. There were 
assertions as to the causes of delay by Raylaine Worsteds, Inc., inves- 
tigations and questions by the contracting officer, which resulted in 
a decision by the contracting officer on October 15, 1941, refusing the 
extension of time. 

Mr. Cunnincuam. Did you say “refusing” ? 

Mr. McDermorr. Refusing; refusing the extension of time. 

Now the contract prov ided that if a contracting officer should 
render a decision unfavorable to the contractor, the contractor had 
a right of appeal, if taken within 30 days, to the Secretary of the 
War Department, then, and now the Secretary of the Army. 

The decision was rendered October 15,1941. Andon November 13, 
1941, or within 30 days, Raylaine Worsteds, Inc., took an appeal. 
And the appeal was not only mailed to the contracting officer but was 
acknowledged by him by a letter of October 19, 1941. 

Thereafter , on December 11, 1941, Raylaine Worsteds, Ine., filed 
with the contracting oflicer a rather voluminous request for reconsid- 
eration of the decision. 

Now, to understand, you might say, the spirit of Manchester, N. H., 
at that time, you must realize this: The Amoskeag mill was the biggest 
textile mill in the world. It was something like 9 million square feet. 
The floor space in that mill was bigger than the River Rouge plant out 
in Detroit. 

Because of the depression and, you might say, the lack of capital in 
about 1936, the mill was closed. © Four thousand people were out of 
work. The public-spirited people of the town who still had money 
formed a committee, under the name of Amoskeag Industries, and 
gradually and successfully they established diversified interests or 
industries in the old Amoskeag mill properties, until they had about 
40, 

Raylaine Worsteds, Inc., was in 1940 and 1941 100-percent owned 
by Amoskeag Industries, which was a « community effort. 

Now, what did they do when they got themselves in a situation ? 
In December 1941, their equity capits al, invested capital, amounted to 
$75,000. The liquidated damages assessed for lateness in deliveries 
on this and about half a dozen other contracts which preceded it, 
amounted to $79,000. ‘They had no money to operate. 

They went to everybody. They went to the president of the bank, 
the Amoskeag National Bank. He wrote a letter to the contrac ting 
officer pleading that if there were any way to do so, Raylaine Wor- 
steds, Inc., be given relief. 

They went to the president of the department store, the biggest 
department store in Manchester, and that individual wrote a letter 

requesting that they get relief. 
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They went to Senator Styles Bridges. He was their representative 
in the United States Senate. And he wrote- 

Mr. Courtney. May I interrupt there, Mr. McDermott? The three 
letters that are in the—— 

Mr. McDermorr. Court of Claims. 

Mr. Courtney. Court of Claims file, were presented by Raylaine 
Worsteds, Inc., on their behalf and represent the expressions of the 
three whom you just mentioned on this subject? 

Mr. McDermorr. That is correct. They were attac ae a Raylaine 





Worsteds, Inc., motion for reconsideration of December 1941. 
Now, bear in mind that Raylaine Worsteds, Inc., had pees . Sale 
appeal, on November 13, 1941, from the finding of October 1941. 


Then on May 14, 1942, ‘the comm: inding general of the Philadelphia 
Quartermaster Depot made a report to the quartermaster general. 

Now, we didn’t find out about this at the time. It wasn’t sent to us, 
The quartermaster general never communicated with us about it. 

How we got it was that it was referred to in an issue by the War 
Contract Hardship Claims Board, when we were proceeding under 
the Lucas Act, which was the unsuccessful suit in the United States 
Court of Claims, and that referred to it. 

Then when we got into the Court of Claims we filed a motion for 
call, under the court rules, asking for its production. 

May I offer this? 

McDERMOTT 


EXHIBIT No. 1 





IN THE COURT OF CLAIMS OF THE 





UNITED STATES 





RAYLINE WorSTEDS, INC., PLAINTIFF, v. THE UNITED STATES OF AMERICA. 


DEFENDANT 





No. 49550 





MOTION FOR CALL UPON DEPARTMENT OF 








THE 





ARMY 


Plaintiff respectfully requests that a call be issued upon the Department of 
the Army of the United States of America, under rule 32 of the Rules of the 
United States Court of Claims, and under title 28, United States Code, section 
2507. 

Plaintiff must prove that written requests for relief were filed with the depart- 
ment or agency concerned upon behalf of plaintiff prior to August 14, 1945, which 
were sufficient to apprise the agency that it was being asked to grant extra legal 
relief under the First War Powers Act for losses sustained in the performance 
of war contracts. 

The War Contract Hardship Claims Board, in considering the claim of plaintiff 
under Public Law 657, 79th Congress, known as the Lucas Act, adopted August 7, 
1946, 60 Stat. 902, 41 U. S. C. 106, at Docket HCB 135, rendered an opinion on 
22 December 1949, wherein it referred to a letter dated 14 May 1942, whereby 
the commanding general, Philadelphia Quartermaster Depot transmitted 
plaintiff’s request for relief to the Quartermaster General for consideration, and 
in said letter stated in part: 

‘“* * * However, the appeal may be construed, in effect, as a plea for equitable 
relief. If construed as such, relief might be granted under Executive Order No. 
9001 by the Secretary of War if deemed appropriate. 

* * cd am * a * 

“In view of the foregoing, it would appear that the decision of the Contracting 
Officer in the matter was proper and sound according to law and the terms of 
the contract, and that the appeal of the contractor is without legal merit. It is 
therefore the recommendation of this Depot that the contractor’s appeal be 
dismissed, unless further action of relief is deemed appropriate by the Secretary 
of War under Executive Order No. 9001.” 
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Said evidence is wholly in the possession of the defendant, and is not available 
to plaintiff. 

Accordingly, plaintiff respectfully requests that a call be issued requiring the 
Department of the Army to produce the following evidence: 

A copy of letter dated 14 May 1942, written by the commanding general, 
Philadelphia Quartermaster Depot, to the Quartermaster General, transmitting 
plaintiff's request for relief, for consideration. 

Respectfully submitted. 

EDWIN J. McDERMOTT, 
Attorney for Plaintiff. 


Mr. Covurtnry. Yes. Mark that “McDermott Exhibit No. 1.” 

Mr. Harpy. What is that? 

Mr. McDermorr. I might say 

Mr. Harpy. What is that document ? 

Mr. McDexmorr. A motion for call. 

Mr. Courtney. For call or a demand in a sense to produce certain 
documents. 

Mr. McDermorr, 1 hat is right. 

Mr. Courtney. To aid the claimant in its case. 

Mr. Harpy. It ha: not previously been before the committee? 

Mr. Courtney. No. 

Mr. McDermorr. And the court, the United States Court of Claims, 
allowed the call, allowed the motion for call, and issued the call to 
the Department of the Army. Then 

Mr. Courtney. Wait a minute, Mr. McDermott. What time was 
that ? 

Mr. McDermorr. That call was allowed March 14, 1951. 

Mr. Courtney. 1951. 

That is McDermott No. 2. 


McDermMorr Exuisit No. 2 
UNITED STATES COURT OF CLAIMS 
RAYLAINE WorstTEps, INC., v1. THE UNITED STATES 


No. 49550 
CLERK’S OFFICE, 
Washington, D. C., March 14, 1951. 


To Attorney of Record and Assistant Attorney General, and Commissioner 


Sirs: Please take notice that in the above-entitled cause there has been entered 
this day on the plaintiff’s motion for call upon the Department of the Army the 
following order : Allowed, and issued. 

Respectfully, 
Wrirarp L. Harr, 
Clerk, Court of Claims. 


Mr. McDrrmort. No. 2. 

Thereupon, at a pretrial conference before the United States Court 
of Claims Commissioner, which was held March 28, 1951, this docu- 
ment was produced. 

Now, why we were interested in it at that time was this: This 
document said : 

However, the appeal may be construed in effect as a plea for equitable relief. 
If construed as such, relief might be granted under Executive Order 9001 by the 
Secretary of War, if deemed appropriave. 

Now, if that construction of our letter of December 11, 1941, had 
been adopted by the United States Court of Claims, we would have 
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been successful there. Because under the Lucas Act, as defined by 
the United States Supreme Court in Fogarty against the United 
States, 340th United States Reports, if a request was made for equi- 
table relief, as opposed to relief under the provisions under the con- 
tract, that is for extension of time for deliveries as the contract pro- 
vided—if the plea was for equitable relief it was competent and you 
were entitled to relief. 

Now, of course, the Court of Claims decided this case twice. On 
July 9, 1951, by overruling the motion of the Government to dismiss 
our petition on the single ground that our letters didn’t qualify as 
Lucas Act letters; they decided that they did. And that was the 
argument before the court. But when it came the time to write the 
final opinion on the merits, in December 1956, they decided that the 
letter did not qualify. And they had some trouble, you might say, 
with the principle of the law of the case. Having’ once decided an 
issue in a case, the court should not overturn it. And that was the 
real problem before the court. But they resolved that against the 
plaintiff. 

Now, as I say, when we saw this, that was our position. 

Mr. Courtney. Now, this to which you are referring—just identify, 
so the record will show. 

Mr. McDermorr. That is a report to the Quartermaster General 
dated May 14, 1942, for the signature of the brigadier general, com- 
manding officer of the Phil: adelphia Quartermaster Depot. 

Mr. Cou RTNEY. Now let me ask you this: Did th: ‘ come into your 
possession, then, in response to the call which you have—— 

Mr. McDermorr. On March 28, 1951, in response to the call. 

Mr. Courtney. In response to the eall, which is McDermott No. 2? 

Mr. McDermorr. That is right. 

Mr. Courtney. That is right. Now, you are testifying about that 
document. 

Mark that “McDermott No. 3.” 


McDermott Exuisit No. 3 
May 14, 1942. 
423-145 PD-EX. 
Contract W-669-Qm-—10270 (Raylaine Worsteds, Inc.). 


Subject: Appeal under Article 17 from the decision of the Contracting Officer. 
To: The Quartermaster General, Washington, D. C 


1. The attached letter (Incl. No. 1), dated December 11, 1941 and received at 
this Depot on December 15, 1941, from Raylaine Worsteds, Inc., has reference to 
the decision of the Contracting Officer in a letter dated October 15, 1941 (Incl. 
No, 42 to Incl. No. 6), concerning the contractor's request for an extension of time 
of six weeks in which to make deliveries under Contract W 669 qm-—10270. In its 
letter of December 11, 1941, the contractor stated: 

“* * * It is respectfully requested, if you cannot vacate or reverse the deci- 

“|. It is respectfully requested, if you cannot vacate or reverse the deci- 
sion of October 15, 1941, that this file be submitted to Washington, and we be given 
opportunity to appear, and that the data submitted herewith be forwarded to the 
proper Board.” 

Ry letter dated January 2, 1942 (Incl. No. 58 to Incl. No. 6), the Contracting 
Officer informed the contractor that 

“Inasmuch as this Depot is not in a position to take favorable action on your re- 
quest, this matter will be forwarded to higher authority for compliance with the 
request contained in the first paragraph of the second page of your letter.” 

This matter is thus being transmitted to your office as an appeal. 

2 The essential provisions of the contract concerning commodity, quantity, 
price, and delivery schedule are set forth in the Letter of Award (Incl. No. 2 to 
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Incl. No. 6). The details of performance, liquidated damage deducted, etc., are 
gt forth in the attached Citation of Vouchers and Computations of Liquidated 
Damages (Incl. No. 2 to No. 5, inclusive). 

8. To its letter of December 11, 1941, hereinafter called “letter of appeal,” the 
contractor attached seven letters (Incls. No. 1 to7 to Incl. No. 1) for use as addi- 
tional evidence concerning its contention that the delays in deliveries were due 
to causes, excusable under the contract. It will be noted that the contractor does 
not attribute the delay to any specific instance of compliance with the regulations 
covering priorities and allocation. An examination of the letter of appeal and 
of the evidence thereto will indicate that the contractor is repeating its allegation 
concerning the causes of delay first set forth in its letter dated July 9, 1941 
(Incl. No. 12 to Incl. No. 6), and received at this Depot on July 12, 1941. The 
causes of delay in deliveries alleged by the contractor may be briefly summarized 

follows: 

“ie) Delays in obtaining replacement combs, because certain supplies had to 
be imported from England. 

(b) Delays in the installation and repair work on the top manufacturing unit, 
because of increasing war demands, loss of skilled labor, and delay in getting 
materials from the machine shops. 

(c) Delays in obtaining machinery. 

(d) Mechanical necessities to get the combing plant in operation. 

(e) Difficulty in securing combing space and sufficient tops for quick delivery. 

(f) Difficulty in securing skilled employees, caused by persons, otherwise 
available, working on nearby defense work. 

(g) Delay in having repairs made after breakdown. 

(h) Top dyeing slower than expected. 

4. Concerning the foregoing alleged causes of delay, the Contracting Officer, 
in a letter dated October 15, 1941 (Incl. #42 to Incl. #6), advised the con- 
tractor to the effect that in his opinion the alleged causes of delay did not meet 
the legal requirements of the liquidated damages clause to constitute excusable 
causes of delay, viz., unforeseeable, beyond the control and without the fault 
or negligence of the contractor. From this decision the contractor has made 
its appeal. Therefore, the issue on appeal is whether or not the decision of the 
Contracting Officer was sound and proper. 

5. As one of its contentions in the appeal, the contractor urges: 

“... that since liquidated damages clauses in supply contracts of the War 

Department are now being used only in exceptional cases, due to the general 
emergency conditions existing today, there should be no desire, reason or effort 
by the Government to penalize this Company, which entered into O. D. Contracts 
prior to liberalizing and elimination of various penalty clauses.” 
It is submitted that the provisions of the contract should be enforced as written. 
Dermott v. Jones, 2 Wall. 1, 8; 16 Comp. Gen. 936; 16 Comp. Gen. 374; 4 Comp. 
Gen. 902. The terms and provisions of contracts entered into by the Government 
after the date of this contract are immaterial and irrelevant to any considera- 
tion of the application of the provisions of this contract. The liquidated dam- 
ages clause was included in this contract for reasons expressly stated therein. 
The contractor has not shown in its appeal that the reasons for the inclusion 
of the liquidated damages clause are inappropriate in this case. 

6. The contractor contends that the Government has not been harmed by the 
late delivery. It is submitted that the Government is under no obligation to 
prove damages in order to collect properly liquidated damages provided for in 
the contract. Wise v. United States, 249 U. S. 361; United States v. Bethlehem 
Steel Co., 205 U. S. 105; Sun Printing and Publishing Asa’n. v. Moore, 183 U. S. 
642; Frick Co. v. Rubel Corp., 62 F. (2d) 765; McDonald vy. United States, 78 
Ct. Cls. 572; Pacific Hardware Co. v. United States, 49 Ct. Cls. 327; 18 Comp. Gen. 
109; 18 Comp. Gen. 503; 17 Comp. Gen. 466; 17 Comp. Gen. 354; 16 Comp. Gen. 
918; 5 Comp. Gen. 750; 5 Comp. Gen. 363; 2 Comp. Gen. 322; 23 Comp. Dec. 514; 
19 Comp. Dec. 278; 16 Comp. Dec. 618; 13 Comp. Dec. 853; 10 Comp. Dec. 605. 

7. The contractor makes a general contention that it was delayed in making 
delivery, among other causes, by acts of the Government, and states: 

“* * * that the various Government projects and contracts in the vicinity of 
Manchester, N. H., which are distinctly acts of the Government, were among the 
unforeseeable causes of our labor and other troubles.” 

Assuming, for the sake of argument only, that the contractor was actually 
delayed in making deliveries thereby, it is submitted that such acts of the Gov- 
emment, alleged by the contractor, were sovereign acts. See particularly Maa- 
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well v. United States, 299 F. 613 (1922), 3 F. (2d) 1906, 5 F. (2d) 1018, 271 U. g 
647. Furthermore, the United States as a contracting party is not liable for its 
acts as a sovereign (with the specific exception of the operation of the Priorities 
System). Horowitz v. United States, 267 U. S. 458; United States v. Herron, » 
Wall. 251; Dollar Savings Bank v. United States, 19 Wall. 227; In Re Tidewate 
Coal Exchange, 280 F. 648; Wilson v. United States, 11 St. Cls. 513; Jonesy, 
United States, 1 Ct. Cls. 383; Deming v. United States, 1 Ct. CIs. 190; 20 Comp, 
Gen. 703 ; 19 Comp. Gen. 908 ; 19 Comp. Gen. 453 ; 27 Comp. Dec. 284 ; 25 Comp. Dee. 
918: The Judge Advocate General, April 1918, p. 156. Assuming, for the sake of 
argument only, that the contractor has established that it was delayed by “acts of 
the Government”, as the term is meant in Article 17 of the contract, the contrage. 
tor’s contention is invalid and will not entitle it to relief. Mr. Justice Brandeis ip 
Robinson v. United States, 261 U. 8S. 486, 67 L. Ed. 760, 43 Sup. Ct. 420 (1923), held 
that the proper interpretation of United States v. United Engineering Co., 234 
U. S. 236, was to the effect that to be entitled to recovery, contractor must show 
that but for the act of the Government it would not have been delayed. It would 
appear that the contractor has in no wise established that but for the act of 
the Government it would not have been delayed. Also see Newport News Ship. 
building Co. v. United States, 79 Ct. Cls. 25. 

8. The contractor makes several contentions to the effect that the charging of 
liquidated damages of $47,000 on this contract, of which amount the contractor 
is seeking a remission of approximately $25,000, constitutes “a serious financial 
blow”, and further states: 

“* * * These fines work out as a punishment to an outfit that has spent con. 
siderable money to equip for this Government work. 

* 7 * * * + 


“During the year, our shipments to the Government were $1,200,000. The re 
sult of the year’s operations shows a profit of only $2,500, during the most profit. 
able year that the Woolen Industry has known. This profit was wiped out by 
fines of the next month. These fines are actually a serious menace to us.” 

Considering only the legal aspects, this contention is irrelevant, immaterial, 
and without merit. It is submitted that under the provisions of the contract, 
the contractor is not entitled to the relief requested. The records of this Depot 
indicate that the contractor did not comply with the requirement of giving the 
Contracting Officer notice in writing within ten days from the beginning of the 
alleged causes of delay. In this connection, see Plumley v. United States, 266 


U. 8. 545; 10 Comp. Gen. 439 ; 8 Comp. Gen. 536; 9 Comp. Gen. 164. Furthermore, | 


an examination of the facts and record of this case will indicate that delay was 
caused by conditions and causes with which the contractor must be charged 
with having notice, and, hence, cannot be properly regarded as unforeseeable, 
It is submitted that such conditions, which the contractor knew or should have 
known, should have been taken into consideration by the contractor at the time 
its bid was submitted. However, the appeal may be construed, in effect, as a plea 
for equitable relief. If construed as such, relief might be granted under Exect- 
tive Order No. 9001 by the Secretary of War if deemed appropriate. 

9. It will be noted that, under the terms of Article 17, a 30-day period is allowed 
the contractor in which to make its appeal. In this case the decision of the 
Contracting Officer was dated October 15, 1941, and the “letter of appeal” was 
dated December 11, 1941, or considerably in excess of the time allowed for 
appeal. It is therefore submitted that, unless the time requirement is waived, 
the contractor is not entitled to a consideration of its appeal. 

10. In view of the foregoing, it would appear that the decision of the Contract- 
ing Officer in the matter was proper and sound according to law and the terms 
of the contract, and that the appeal of the contractor is without legal merit. 
It is therefore the recommendation of this Depot that the contractor’s appeal be 
dismissed, unless further action of relief is deemed appropriate by the Secretary 
of War under Executive Order No. 9001. 

W.A. McCLaIn, 
Brigadier General, Commanding. 
6 Incls. (in dup.) : 
#1—Contractor’s letter of appeal, 12/11/41, w/7 incls. 
#2—Citation of Vouchers. 
#3—Computation of L/D (Light Shade). 
#4—Computation of L/D (Dark Shade). 
#5—Discrepancy Statement. 
#6—Correspondence. 
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Central 
Brec. Staff Br. #6-Proc. Div. 


[SR :dr 


Mr. McDermorr. As I say, the court, after argument on July 9, 
1951, overruled the motion to dismiss. Then we went before the 
Commissioner. We had statements of losses filed and then the FBI 
yuditors from the Boston office were up in Manchester, N. H., for 
about 3 or 4 months going over our cost records. And we had a 
couple of sessions up there. We had one all-night session before the 
(Commissioner’s hearing, when we agreed to the cost figures. 

Now, when the Commissioner came to file his report, however, 
which was on May 25, 1953, he decided that these liquidated damages 
were not allowable losses under the Lucas Act because they were due 
to the fault and negligence of Raylaine Worsteds, Inc., in failing to 
follow the contract procedures whereunder they would have gotten 
relief. 

Now he was following this document. 

Mr. Courtney. That is McDermott—— 

Mr. McDermorr. McDermott No. 3, which said that we had failed 
toappeal within 30 days. 

Now, when I saw that—it hadn’t been an issue in the case before 
atany time. It hadn’t been raised by anybody. It was the Com- 
missioner’s own investigation and ideas which brought it to hght. 

Itook what you might say a new look at this document, this exhibit 
No. 3. And I found that it amounted to a misrepresentation of a 
fact, that we had taken 

Mr. Courtney. Now, the subcommittee will please understand that 
the witness is expressing his own opinion and conclusions. 

Mr. Harpy. I was observing that in connection with a good many 
of these interpretations of the findings. I think we have to recognize 
that they are opinions of the witness. 

Mr. McDermorr. Well, I accept that admonition from the Chair. 
lam trying to become less an advocate than a witness from now on. 

Mr. Cunnincuam. Mr. Witness—— 

Mr. Harpy. Be careful. 

Mr. Cunntneuam. All right. Aren’t they also the witness’ inter- 
pretation, as a lawyer, of the opinions ? 

Mr. Harpy. That would undoubtedly be the case. I think the 
committee will have to bear it in mind, that it is to be expected that 
ifthe witness is to express his opinion and his interpretations, natu- 
tally they are going to be in favor of his client. 

Mr. McDermorr. Now if the Chair please, I offer for the com- 
nittee’s information the motion to dismiss filed by the Government of 
the United States as exhibit 4. 











244 RAYLAINE WORSTEDS, INC. 


McDermott Exuzisir No. 4 


Ju the United States Gourt of Claims 


No. 49550 


RAYLAINE WoRSTEDS, INC., PLAINTIFF, 
v. 


THE UNITED STATES, DEFENDANT 


MOTION TO DISMISS THE PETITION 
May 2, 1951 


Comes now the defendant and moves that the 
petition in the above-entitled case filed under the 
Lucas Act (60 Stat. 902) be dismissed on the 
grounds that plaintiff did not file any ‘‘request for 
relief’? with any appropriate department or 
agency of the Government as required by said Act, 
the filing of which is a pre-requisite to the filing of 
a suit in this Court. 

Respectfully submitted, 
HOLMES BALDRIDGE, 
Assistant Attorney General. 
S. R. GAMER, 
JOHN I. HEISE, | 
Attorneys for Defendant. | 
| 


BRIEF IN SUPPORT OF MOTION 


Section 3 of the Lucas Act specifically provides | 
that claims sued upon thereunder shall be limited 
to losses ‘‘with respect to which a written request 
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for relief was filed’’ with the appropriate Govern- 
ment department or agency on or before August 14, 
1945. And such request must be one filed under 
the First War Powers Act of December 18, 1941, 
seeking the equitable relief permitted under the 
terms thereof. Pennington v. Umted States, C.Cls. 
49205, decided March 6, 1951; United States v. 
Fogarty, 340 U.S. 8. It thus becomes incumbent 
upon plaintiff in this case to specify the documents 
upon which it is relying in support of its contention 
that it filed the necessary pre-requisite ‘‘requests 
for relief’’. 

According to the petition, plaintiff had contracts 
with the War Department upon which liquidated 
damages were assessed for delays in deliveries. It 
is alleged that plaintiff filed written requests for 
relief from these liquidated damages assessed under 
these contracts. However, it is plain that not one of 
the documents upon which plaintiff is relying con- 
stitutes any request whatsoever made by it to the 
War Department. The following is a resumé of 
each document upon which plaintiff relies :* 

Plaintiff’s Exhibit No. 1. This is a letter dated 
November 29, 1941, from the Amoskeag National 
Bank of Manchester, New Hampshire to the Com- 
manding General of the Quartermaster Corps at 
Philadelphia. Obviously, since this letter was not 
even written by plaintiff, it cannot be considered 
as a request for relief by plaintiff. A letter from a 
third party supporting some claim of the plaintiff’s 


1The documents in question were introduced in evidence 
at pre-trial proceedings and are on file with the Court. They 
have been agreed by plaintiff to constitute its reply to de- 
fendant’s Motion for a Bill of Particulars, and accordingly 
are to be deemed a part of the petition. 
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clearly cannot be considered as constituting a re. 
quest for relief by the claimant in suit. In any 
event, a reading of the letter shows that it simply 
refers to a claim pertaining to liquidated damages 
that plaintiff had made ‘‘in accordance with the 
terms of certain contracts”’ it entered into. Ae. 
cordingly, even if any consideration is to be given 
to this letter from a third party, it affirmatively 
appears therefrom that what was being discussed 
was a matter of contract right. The assertion of 
‘‘a matter of legal right”’ is not sufficient to satisfy 
‘‘the condition stated in Section 3 of the Lucas 
Act’’. Pennington v. United States, supra; United 
States v. Fogarty, supra. .It should further he 
noted that this letter was written even prior to the 
passage of the First War Powers Act, so that 
clearly it could have no relation whatsoever thereto, 


Plaintiff’s Exhibit No. 2. This is a letter dated | 


December 12, 1941, from the President and General 
Manager of the Leavitt Stores Corporation, a de- 
partment store of Manchester, New Hampshire, 
also to the Commanding Officer, Philadelphia 
Quartermaster Corps. Again this letter is froma 
third party and cannot properly serve to constitute 
a request for relief under the First War Powers 
Act by plaintiff. Furthermore, it refers to the 
same contract matters of liquidated damages al- 
ready referred to, and again was written even prior 
to the passage of the First War Powers Act. 
Plaintiff’s Exhibit No. 3. This is a letter dated 
December 13, 1941, from Senator Styles Bridges of 
New Hampshire, also to the Commanding General, 
Philadelphia Quartermaster Depot. Again this 
cannot possibly constitute a request for relief by 
plaintiff. It is obviously only a letter written bya 
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Senator in behalf of a constituent, relating to the 
same contract matter, and also prior to the passage 
of the First War Powers Act. 

Plaintiff’s Exhibit No. 4. This is a reply to Sen- 
ator Bridge’s letter and certainly serves no useful 
purpose in connection with the question, except 
that it clearly shows that the subject of discussion 
was plaintiff’s ‘‘request for an extension of time 
within which to make deliveries under Contract W- 
669-qm-10270’’, obviously a contract matter. 

Plaintiff’s Exhibit No. 5. This is an inter-office 
memorandum from the Commanding General of 
the Philadelphia Quartermaster Depot to the 
Quartermaster General in Washington, concerning 
plaintiff’s ‘‘Appeal under Article 17 from the de- 
cision of the Contracting Officer’’. Certainly plain- 
tiff cannot rely on this Governmental inter-office 
communication as constituting a ‘‘request for re- 
lief’’ on its part under the First War Powers Act. 
In addition, the document affirmatively shows that 
what was being considered was an appeal by plain- 
tiff under the contract from the contracting officer’s 
decision denying its application for an extension of 
time. 

Plaintiff’s Exhibits Nos. 6 and 7. These are let- 
ters by plaintiff to the Comptroller General. Since 
the Comptroller General had no powers under the 
First War Powers Act, and since plaintiff had no 
contracts at all with the Comptroller General, it 
is clear that these letters to him cannot aid plain- 
tiff. The Lucas Act specifically states that the re- 
quest for relief must have been filed with a depart- 
ment or agency which was authorized to enter into 
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contracts or amendments or modifications of con- 
tracts, under the First War Powers Act. 

Plaintiff’s Exhibit No. 8. This is a letter from 
the Comptroller General to plaintiff denying the 
claim which plaintiff had made with respect to the 
liquidated damages deducted by the War Depart- 
ment under said Contract W-669-qm-10270. In 
addition to its obviously not being a request for 
relief by plaintiff, it affirmatively shows that a 
purely contractual matter of liquidated damages 
was being discussed. 

Plaintiff’s Exhibits Nos. 9 and 10. These are 
simply the administrative decisions of the War 
Contract Hardship Claims Board concerning 
plaintiff’s Lucas Act claim and rejecting it on the 
grounds that plaintiff had not filed any requests 
for relief with the War Department under the 
First War Powers Act. 

Thus a review of all of the documents upon which 
plaintiff relies as constituting its ‘‘requests for re- 
lief’’ demonstrates that not one of them was even 
written by plaintiff to the War Department, the 
agency in question. How plaintiff can possibly 
hope to have any standing before this Court on the 
basis of documents ahd letters not written by it but 
by third parties, letters written even prior to the 
passage of the First War Powers Act, and corre- 
spondence with the Comptroller General, all of 
them in any event, obviously pertaining to a purely 
contract question of an extension of time, is not 
understood. Since it seems obvious that plaintiff is 
not able to show that it made any requisite requests 
for relief of the War Department under the First 
War Powers Act, as required by the Lucas Act, it 
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is clear that it has no standing in this Court under 
its petition and that its petition should, accordingly, 
be dismissed. 


Respectfully submitted, 


HoLMEs BALDRIDGE, 
Assistant Attorney General 
§. R. GAMER, 
JoHN I. HEIsE, Jr., 
Attorneys for Defendant. 


Mr. Courtney. And that was filed, Mr. McDermott, so the com- 
mittee may follow you—— 

Mr. McDermort. May 2, 1951. 

Then I offer the plaintiff’s brief contra the motion to dismiss the 
petition, which was filed, I think, 30 days of May 2. 

And the appendix to the plaintiff’s brief, which sets forth in full 
these three letters. 
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McDermott Exuipit No. 5 
IN THE 


UNITED STATES COURT OF CLAIMS. 


a 


No. 49550. 


RAYLAINE WORSTEDS, INC., 
Plaintiff, 
V. 


THE UNITED STATES, 
Defendant. 


PLAINTIFF’S BRIEF CONTRA MOTION TO 
DISMISS THE PETITION. 


Plaintiff's petition, pursuant to the Lucas Act, 
seeks recovery of certain of the losses it sustained 
in performance of its contracts with the War Depart- 
ment. 

Plaintiff’s total losses on contracts between Sep- 
tember 16, 1940 and August 14, 1945, amounted to 
$338,496.01, and recovery is sought of liquidated dam- 
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ages deducted on six of such contracts, on which the 
numbers, dates, amounts of liquidated damages, and 
amounts of losses, are as follows: 








Liquidated 
Contract No. Date Damages Losses 


W669 qm-8140 1-19-40 $11,835.07 $83,052.39 
W669 qm-8796 9-10-40 3,257.62 25,798.16 
W669 qm-9500 10-29-40 3,001.10 4,307.16 
W669 qm-9864 11-22-40 3,194.29 7,908.34 
W669 qm-10270 12-17-40 49,830.88 190,838.47 
W669 qm-11556 4-1-4] 7,967.99 11,314.80 





$79,086.95 



















Defendant filed a motion for bill of particulars 
which was allowed, and subsequently, at a pre-trial 
conference held by Honorable Herbert E. Gyles, 
Commissioner, certain letters were offered by plain- 
tiff as the written requests for relief upon which 
plaintiff relies as required by the Lucas Act. 

Thereafter, pursuant to leave granted by this Court 
to withdraw general traverse and file motion to dis- 
miss, defendant filed motion to dismiss on the ground 
that plaintiff had not filed any “request for relief as 
required by the Lucas Act.” 

Defendant urged three grounds in its brief; 
namely, (1) that the letters upon which plaintiff re- 
lies as constituting written requests for relief urged 
only rights to which plaintiff was entitled under 
the contracts, and did not seek the relief which the 
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War Department was authorized to grant under the 
First War Powers Act; (2) that the letters, being 
dated prior to the date of the passage of the First 
War Powers Act, were not timely; and (3) that the 
letters, being written by third parties, did not con- 
stitute written requests for relief under the Lucas 
Act. 

It is in opposition to the motion to dismiss that 
this brief is submitted. 


ARGUMENT. 


1. Letters submitted by plaintiff constituted written 
requests for relief. 


The War Contract Hardship Claims Act, popularly 
known as the Lucas Act, Public Law 637, 79th Con- 
gress, 2d Session, 60 Stat. 902, amended June 25, 
1948, Public Law 773, 80th Congress, 2d Session, 62 
Stat. 869, provides, 


“Sec. 3. Claims for losses * * * shall be lim- 
ited to losses with respect to which a written 
request for relief was filed with such department 
or agency on or before August 14, 1945 * * *” 


In Fogarty v. United States, 340 U. S. 8 (1950) the 
Court said, p. 12, 


“In the light of the foregoing considerations 
and the relation of the Lucas Act to the First 
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War Powers Act, we think Congress intended 
the term, ‘written request for relief’ to mean 
notice presented prior to August 14, 1945, to an 
agency which was authorized to grant relief 
under section 201 of the First War Powers Act. 
Since there is no definition of the term in the 
Act or Regulations, and since the legislative 
history of the Act does not show that any settled 
usage of the term was brought to the attention 
of Congress, no particular form of notice is re- 
quired. But whatever form of notice, it must 
be sufficient to apprise the agency that it was 
being asked to grant extra-legal relief under 
the First War Powers Act for losses sustained 
in the performance of war contracts * * *” 


The Court further said, p. 14, 


“We do not think that the documents relied 
on by petitioner come within the meaning of the 
term, ‘written request for relief’. Neither the 

ritten counterclaim in the bankruptcy court, nor the 
petition for compensation for requisitioned prop- 
erty, nor the invoices for extras, sought relief 
as a matter of grace. They sought payment as 
larly a matter of right * 


Con- 
e 25, The War Department, of which the Philadelphia 
mn, 62 | Quartermaster Depot was a part, was authorized to 
release liquidated damages under the First War Pow- 
ers Act of December 18, 1941 (55 Stat. 838, 50 U. S. 
a C. sec. 611), since Executive Order No. 9001 (Decem- 
ment | ber 27, 1941, 6 F. R. 6787) which implemented the 
3 statute provided, , 


)) the 3. The War Department * 4% may OR 
enter into agreements with Contractors * * * 
modifying or releasing accrued obligations of 

tions any sort, including accrued liquidated dam- 


First ages * * *” 
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Each of plaintiff’s contracts contained a provision 
for the payment by plaintiff to defendant as liqui- 
dated damages for each calendar day of delay in the 
delivery of any article a sum equal to a percentage 
of the price of such article for each day’s delay after 
the time specified for delivery, and then provided as 
follows: 


“* * * Provided, further, That the contractor 
shall not be charged with liquidated damages 
or any excess cost when the delay in delivery 
is due to unforeseeable causes beyond the con- 
trol and without the fault or negligence of the 
contractor, including, but not restricted to, acts 
of God or the public enemy, acts of the Govern- 
ment, fires, floods, epidemics, quarantine restric- 
tions, strikes, freight embargoes, unusually se- 
vere weather, and delays of a sub-contractor 
due to such causes unless the Contracting Of- 
ficer shall determine that the materials or sup- 
plies to be furnished under the subcontract are 
procurable in the open market, if the contractor 
shall notify the Contracting Officer in writing 
of the cause of any such delay, within 10 days 
from the beginning thereof, or within such fur- 
ther period as the Contracting Officer shall, with 
the approval of the head of the department or 
his duly authorized representative, prior to the 
date of final settlement of the contract, grant 
for the giving of such notice * * *” 


Defendant argues that the letters upon which 
plaintiff relies requested the remission of the liqui- 
dated damages pursuant to the terms of the con- 
tracts. It is submitted that an examination of such 
letters, in the light of the contract provision above 
quoted, disproves defendant’s contention. 
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The Amoskeag National Bank letter (Plaintiff’s 
Exhibit No. 1) requested relief from liquidated dam- 
ages for plaintiff because of its importance to the 
community of Manchester, the fact that it employed 
800 people, had had no experience with government 
contracts, but had added very considerably to the 
improvement of manufacturing conditions in Man- 
chester. The phrase, “in accordance with the terms 
of certain contracts,” to which defendant’s brief re- 
fers (p. 9), relates to the penalties assessed or as- 
serted against plaintiff. The letter asks defendant as 
a matter of equity or grace to waive the “penalties 
asserted against Raylaine Worsteds, Inc., in accord- 
ance with the terms of certain contracts.” This can- 
not be said to plead contract rights. The letter states, 
you have imposed penalties as you had a right to do 
in accordance with the terms of certain contracts; we 
present equitable considerations and ask you as a 
matter of grace to waive the penalties. 

The Leavitt Stores letter (Plaintiff’s Exhibit No. 
2) requested relief from liquidated damages for 
plaintiff because it employed 800 people who might 
otherwise have been without means of livelihood, 
and had contributed to saving the city of Manchester, 
New Hampshire, from disaster, and because the 
liquidated damages were a great hardship to plain- 
tiff. 

The Senator Bridges letter (Plaintiff's Exhibit No. 
3) urged that the amount of liquidated damages ex- 
ceeding $75,000 greatly crippled plaintiff; that the 
City of Manchester, New Hampshire, had previously 
had an unfortunate experience in its industrial life, 
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and plaintiff as a new industry was important to its 
people. The Senator inquired if any procedure could 
be followed by plaintiff by which the damages could 
be withdrawn and plaintiff be relieved of its burden. 

It is submitted that these letters cannot be con- 
sidered as having sought recovery of the liquidated 
damages as a matter or right arising under plaintiff's 
contracts. On the contrary, the letters asked for 
extra-legal relief as a matter of grace. 

To this end it is pertinent to note that the Com- 
manding General of the Philadelphia Quartermaster 
Depot replied under date of December 18, 1941 to 
Senator Bridges, and stated that, 


“* * * consideration consistent with the terms 
of the contract and the rules and regulations gov- 
erning administration of Government contracts 
will be given to the merits of your constituent’s 
request” (Plaintiff's Exhibit No. 4). 


Again under date of May 14, 1942, the same officer 
reported to The Quartermaster General as follows: 


‘“* * * However, the appeal may be con- 
strued in effect as a plea for equitable relief. If 
construed as such, relief might be granted under 
Executive Order No. 9001 by the Secretary of 
War if deemed appropriate. * * * It is therefore 
the recommendation of this Depot that the con- 
tractor’s appeal be dismissed, unless further ac- 
tion of relief is deemed appropriate by the Sec- 
retary of War under Executive Order No. 9001” 
(Plaintiff's Exhibit No. 5). 


In addition, plaintiff, under date of September 29, 
1942 and November 9, 1942, wrote the Comptroller 
General and stated, 
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“* * * ask for a personal interview before the 
proper board under Executive Order 9001. We 
believe this was recommended by ihe Phila- 
delphia Quartermaster * * *” (Plaintiff's Ex- 
hibits Nos. 6, 7). 


It must be concluded that in 1942 both the Com- 
manding General of the Philadelphia Quartermaster 
Depot and the plaintiff were of the belief that plain- 
tiff had requested extra-legal relief as a matter of 
grace under the First War Powers Act. 

The fact that the First War Powers Act was not 
mentioned in the letters is of no moment. In Mc- 
Kenzie v. United States, No. 48999, decided May 1, 
1951, this Court, per Howell, J., said: 


“Although the First War Powers Act was 
never mentioned in any of the documents he- 
fore us by the contractor, the attorneys for the 
trustee in bankruptcy, or by the Government, 
we think that the letters attached to plaintiff’s 
petition were sufficient to apprise the Army that 
it was being asked to accord extra-legal relief 
to this contractor.” 


Certainly the same conclusion must be drawn here, 
since it is established that the Commanding General 
of the Philadelphia Quartermaster Depot transmit- 
ted the letters to the Quartermaster General as a 
plea for equitable relief for consideration by the 
Secretary of War under Executive Order No. 9001. 
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2. The Lucas Act does not require that requests for 
relief be written after the passage of the First 
War Powers Act. 


The Lucas Act, supra, in Section 3 provides that 
the written request for relief must have been “* * # 
filed with such department or agency on or before 
August 14, 1945 * * *,” but does not require that it 
must have been filed after the passage of the First 
War Powers Act, viz., December 18, 1941. 

The Lucas Act, supra, in Section 1, limits claims 
to losses, 


“* * * incurred between September 16, 1940, 
and August 14, 1945 * * *” 


The First War Powers Act, supra, provided, Sec- 
tion 201, 


“The President may authorize any depart- 
ment or agency of the Government exercising 
functions in connection with the prosecution of 
the war effort * * * to enter into contracts and 
into amendments or modifications of contracts 
heretofore or hereafter made * * *” 


Executive Order No, 9001 supra, provided, 


or amend * * * contracts heretofore or here- 
after made * * * and may enter into agreements 
with contractors * * * modifying or releasing 
accrued obligations of any sort, including ac- 
crued liquidated damages * * *” 
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In McKenzie v. United States, supra, this Court, 
per Howell, J., said, 


‘In view of the fact that the First War Powers 
Act specifically contemplated relief under con- 
tracts ‘heretofore made’, i.e., prior to December 
18, 1941, and the Lucas Act refers to work per- 
formed after September 16, 1940, we believe that 
the contractor’s requests for relief dated Octo- 
ber 25, 1940, November 11, 1940 and April 18, 
1941, attached to plaintiff’s petition, relating as 
they did to work performed after September 
16, 1940, were timely and could have been con- 
sidered under either act unless they were de- 
fective in some other respect.” 


The letters upon which plaintiff relies are dated 
November 29, 1941, December 12, 1941, and Decem- 
ber 13, 1941. They were all dated subsequent to 
September 16, 1940, and prior to December 18, 1941, 
the date of the passage of the First War Powers Act, 
in which statute, and Executive Order No. 9001, is- 
sued thereunder, authority was granted to release 
accrued liquidated damages on contracts made prior 
to December 18, 1941; viz., ‘“* * * contracts hereto- 
fore * * * made.” 

The practice of Congressional enactments being 
made retroactive is well established. 

Thus income tax measures have been made ap- 
plicable to income earned during the entire year in 
which the Act was passed, and retroactive tax 
statutes are constitutionally unobjectionable. See 
Cooper vs. United States, 280 U. S. 409 (1930); Mil- 
liken vs. United States, 283 U.S. 15 (1931); Burnett 
vs. United States, 289 U.S. 670 (1933); Helvering vs. 


260 RAYLAINE WORSTEDS, INC. 


Bullard, 303 U.S. 297, 302 (1938); Welch vs. Henry, 
305 U.S. 134, 146-149 (1938). 

In Lichter vs. United States, 334 U. S. 742, 788 
(1948), the Court upheld the constitutionality of 
the Renegotiation Act which was enacted on April 
28, 1942, and the right of the Government to recover 
excessive profits on contracts dated prior to April 
28, 1942. 

Accordingly, it is submitted that it must be deter- 
mined that plaintiff’s letters, even though dated prior 
to the date of the passage of the First War Powers 
Act, complied with the requirement of the Lucas Act, 
that written request for relief must have been filed 
with the Department on or before August 14, 1945. 


3. Written requests for relief, though not signed by 
plaintiff, are sufficient. 


Defendant argues that a letter from a third party 
cannot properly serve to constitute a request for 
relief. 


Plaintiff’s Exhibit No. 1 was written by the Amos- 
keag National Bank, and it was therein stated that 
the bank had made current working capital loans to 
plaintiff. 

Plaintiff's Exhibit No. 2 was written by the Leavitt 
Stores Corporation, and it was therein stated that 
the writer, who was the president and general man- 
ager of the Leavitt Stores Corporation, was a direc- 
tor of the Raylaine Worsted Mills. 

Plaintiff's Exhibit No. 3 was a letter from Honor- 
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able Styles Bridges, United States Senator from New 
Hampshire, where plaintiff’s plant was located. 

It is noted again that the Commanding General 
of the Philadelphia Quartermaster Depot considered 
plaintiff's submission, which included the three fore- 
going letters, “in effect as a plea for equitable re- 
lief.” (Plaintiff’s Exhibit No. 5.) 

It is noted that in McKenzie v. United States, 
supra, one of the letters which the Court considered 
as constituting written request for relief was written 
by the attorney for the contractor to the Secretary 
of War. 

Each of the foregoing letters was written on be- 
half of the plaintiff, and all of the letters were sub- 
mitted to the Philadelphia Quartermaster Depot by 
plaintiff. 


There was a definite relationship between each of 
the writers and plaintiff. The first was plaintiff's 
banker; the second was a member of the board of 
directors of plaintiff; the third was the plaintiff’s 
United States Senator. 


It is well established that notice by an agent is 
notice by the principal: Restatement, Law of 
Agency, Sec. 268; Wilder v. U. S., C. Cls. 528, 544 
(1880). 

When plaintiff submitted the three letters to de- 
fendant, plaintiff ratified the acts of the three writ- 
ers, and their acts became plaintiff's own acts, and 
it must be held that plaintiff made written requests 
for relief: Weile v. U. S., 7 C. Cls. 535 (1871); 
Velaske v. Wirtz, 106 F. (2d) 450 (1939); State of 
Missouri v. Federal Lead Co., 265 F. 305, 312 (1920): 
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Ramsey v. Miller, 202 N. Y. 72, 75; 95 N. E. 35 (1911); 
2 C. J. Sec. p. 1076, Agency, Sec. 37, c. 
Accordingly, it is respectfully submitted that since 
the letters upon which plaintiff relies were written 
upon behalf of plaintiff, and because they were sub- 
mitted by plaintiff to the Philadelphia Quartermaster 
Depot, it must be concluded that, although each was 
written by a third party, they constitute written re- 
quests for relief within the requirement of the Lucas 
Act. 
























CONCLUSION. 





It is submitted that it has been established that 
the letters requested extra-legal relief as a matter 
of grace, and did not request action pursuant to the 
terms of the contracts; that the letters were timely, 
even though dated prior to the date of the passage 
of the First War Powers Act, and that such letters 
constituted written requests for relief even though 
not written by plaintiff. 

It is respectfully submitted, therefore, that de- 
fendant’s motion to dismiss the petition should be 
denied. 


Respectfully submitted, 


EDWIN J. McDERMOTT, 
Attorney for Plaintiff. 
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McDermorr Exuisir No. 6 
IN THE 
UNITED STATES COURT OF CLAIMS. 


No. 49550. 


RAYLAINE WORSTEDS, INC., 
Plaintiff, 
V. 
THE UNITED STATES, 
Defendant. 


APPENDIX TO PLAINTIFF’S BRIEF CONTRA 
MOTION TO DISMISS THE PETITION. 


THE AMOSKEAG NATIONAL BANK 
MANCHESTER, N. H. 


November 29, 1941 


Commanding General, 
Quartermaster Corps, 

21 S & Johnson Streets 
Philadelphia, Pennsylvania 


Dear Sir: 


This letter is written at the request of Raylaine 
Worsteds, Inc., in connection with its petition for 
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waiver or reimbursement of penalties asserted 
against Raylaine Worsteds, Inc., in accordance with 
the terms of certain contracts it has entered into for 
the supply of woolen cloth for the Quartermaster 
Corps. 

We have no knowledge of the causes for the de- 
lays which have given rise to the penalties and have 
no interest in the profits of the Company, either 
directly or indirectly, except as we have made, with 
other local banks, current working capital loans to 
the company which have always been promptly paid. 


We are able, however, and desire to assure your 
Department that Raylaine Worsteds, Inc., deserves 
careful consideration of its petition because of the 
importance to the manufacturing situation here in 
Manchester. It is one of the companies affiliated 
with Amoskeag Industries, Inc., which in 1936 bought 
from the Trustees in Bankruptcy of Amoskeag Man- 
ufacturing Company, the mills and machinery of 
that company which had been by far the largest em- 
ployer of labor in this city. The enterprise has been 
financed entirely by local capital and has been con- 
ducted as a community enterprise with the end in 
view of attracting business to the City and providing 
payrolls for the workers formerly employed in the 
old Company. The Company has had a large mea- 
sure of success in its efforts. 


Raylaine Worsteds, Inc. was organized in 1938 to 
engage in manufacturing at a time when no outside 
capital could be attracted into manufacturing here, 
This company has now developed into a concern em- 
ploying approximately eight hundred people. They 
had no experience with Government contracts and 
doubtless did not appreciate the severe penalties 
which were provided for in the contract. It has 
been administered by high-grade, reputable people 
and we should have confidence in their statements 
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that most of the delay has been due to causes out- 
side their control. 

In any event we know that the Company has 
made a good record and has added very considerably 
to the improvement of manufacturing conditions here 
in Manchester and we make this statement in the 
hope that it may be helpful to you in your considera- 
tion of their petition. 

Very truly yours, 
H. E. STRAW (sgd.) 
H. E. STRAW, 
President. 


THE LEAVITT STORES CORPORATION 
DEPARTMENT STORE 


MANCHESTER, N. H. 
December 12, 1941 
Commanding Officer 
Philadelphia Quarter Master Dep’t 
Philadelphia, Pa. 


Dear Sir: 


As an Honorary Director of the Raylaine Worsted 
Mills, without any financial interest in it whatever, 
there has been called to my attention the severe 
penalties placed on this company for failure to de- 
liver on time orders taken for the United States 
Government. 

To give you a background of this mill—it was 
started by local capital, primarily to put people to 
work, after the great disaster of the Amoskeag Mills 
going out of business, leaving thousands of people 
without means of a livelihood. With a small capital, 
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this mill was started anticipating to employ about 
one hundred people, but eventually worked up to 
give employment to over eight hundred. They, to- 
gether with many other small plants, after six years, 
are now giving employment to over half the number 
formerly employed by the large Amoskeag Company 
and have saved this city from disaster. 

These fines have been a great hardship to the Com- 
pany, as the operating statement will show. My 
principal interest is that being the President of the 
largest department store in the state, employing 
from two hundred and fifty to three hundred people, 
in order to be able to have that many employees, we 
must have industries going, as Manchester is com- 
posed mostly of working people in an industrial city 
that grew up around the former Amoskeag Company. 

I hope, after investigation, you will give considera- 
tion to this company. 

Yours very truly, 
LEAVITT STORES CORPORATION 
F. H. Burrell (sgd.) 
President and General Manager 


December 13, 1941 


Commanding General 
Philadelphia Quartermaster Depot 
Philadelphia, Pennsylvania 


Dear Sir: 


It has been brought to my attention that fines ex- 
ceeding $75,000 have been levied against Raylaine 
Worsteds Incorporated of Manchester, New Hamp- 
shire, as a consequence of its delay in completing 
contracts awarded by the Philadelphia Quartermas- 
ter Depot. Certain circumstances giving rise to the 
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late delivery of goods against these contracts have 
come to my attention also. 

My advice is that about a year ago Raylaine Wor- 
steds Incorporated took over machinery formerly 
used by the Worsted Division of the Amoskeag Mills 
of Manchester. Raylaine Worsteds Incorporated was 
one of the industries opened in Manchester in con- 
nection with the effort of that community to reclaim 
losses entailed by the closing of the Amoskeag Mills, 
which was one of the largest industrial plants in the 
country. 

I am informed that it was necessary to move cer- 
tain of the machinery and prepare it for operation 
in an altogether new location and that for this job 
skilled workers were required, but that few were 
available at that time; that due to the lack of the 
necessary skilled workers there was a delay of sev- 
eral weeks in putting the machinery in condition for 
operation. 

I am further informed that another reason for the 
delay was the fact that parts necessary for the repair 
of these machines had to be procured outside of the 
United States and that due to the critical interna- 
tional situation, there was considerable delay in de- 
livery of the parts. 

My information is that the fines exceeding $75,000 
constitute approximately one-third of the invested 
capital of Raylaine Worsteds Incorporated and that 
if payment is forced, the industry will be greatly 
crippled. 

Because of the unfortunate experience which the 
City of Manchester, New Hampshire, has previously 
had in its industrial life and because its each new 
industry is vitally important to its people, I am writ- 
ing to inquire if, in view of the circumstances I have 
been informed governed the delay of deliveries 
against the contracts, some procedure can be fol- 
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lowed by Raylaine Worsteds Incorporated by which 
the fines can be withdrawn or appreciably lowered 
and the Company allowed to continue its operations 
without this burden. 

I want you to know I should deeply appreciate any 
possible and practicable consideration you can give 
this appeal. 


Sincerely yours, 
STYLES BRIDGES 
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Mr. Courtney. Now those are the letters from the Leavitt Stores, 
Senator Brid 

Mr. McDermorr. Letters from the Amoskeag National Bank, from 
the Leavitt Stores Corp. department stores, and from Senator 
Bridges. 

Mr. Courtney. Yes. Those you have spoken of previously. 

Mr. MoDerrmorr. Then I offer for the committee’s information a 
copy, of the court’s order of July 9, 1951, overruling the Com- 
mission 


McDerMotr ExuHisitT No. 7 
IN THB UNITED STATES COURT OF CLAIMS 
"No. 49550 
RAYLAINE WorRSsTEDS, INC., A CORPORATION v. THE UNITED STATES 
ORDER 


This case comes before the Court on defendant’s motion to dismiss petition 
herein, and, on consideration thereof, 
Ir 18 ORDERED this ninth day of July 1951 that said motion be and the same is 
overruled. 
By the Court: 
MARVIN JONES, Chief Judge. 


Mr. Courtney. Overruling? 

Mr. McDermorr. Overruling the Government’s motion to dismiss 
the petition. 

And then for the committee’s information, I offer the Commis- 


sioner’s report filed May 25, 1953, wherein in finding 5, on page 11, 
he says this (the full quotation is as follows) : 


McDermorr Exnurisit No. 8 


5. Liquidated damages, stipulated here in the amount of $76,882.51, are not 
found to be reasonable and necessary costs of performing these Government con- 
tracts. The liquidated damages were assessed in this case because plaintiff 
failed to comply with the contract provisions relating to the procedure to be 
followed in case of delay. The evidence does not establish that the delays 
which resulted in the assessment of liquidated damages occurred without fault 
or negligence on the part of the plaintiff. 


Mr. Courrney. Mr. McDermott, so the record may be clear, those 
are the findings of the Commissioner ¢ 

Mr. McDermorrt. That is right, the United States Court of Claim 
Commissioner. 

Mr. Courtney. And for advice to the court. 

So the subcommittee may follow, thereafter either party may ex- 
cept to the findings of the Commissioner, which was done in this case. 

Mr. McDerrmorrt. That is right. 

Mr. Courtney. I will explain that thereafter the court decides to 
accept or reject, modify or what have you, the proposed findings. 

Mr. Harpy. In this case the court-—— 

Mr, McDermorrt. Well the court 

Mr. Harpy. This was Court of Claims? 

Mr. McDerrmorrt. Yes. 
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Now it develops that the Court of Claims stayed their proceedi 
pending the disposition of our appeal proceeding before the B 

Mr. Senta I don’t think that the committee wants to get too in- 
volved in these legal technicalities. Of course, McDermott, I recog: 
nize the fact that this was one of these situations where lawyers have 
a field day. I don’t think we want to get too far into the legal techni- 
calities now. But I am glad to have your explanation. 

Mr. McDermorrt. I hate to have another case like this. It took 4 
years to complete. 

Mr. Gavin. Would the gentleman yield? I think he should be per. 
mitted to continue to explain to us, just as he has, the proceedings from 
the time this case started and submit any documents as evidence. 

Mr. Harpy. There is no disposition 

Mr. Gavin. Let the gentleman proceed. 

Mr. Harpy. There is no disposition on the part of the Chair to do 
other than to accept the presentation of the witness. 

Mr. Gavrn. I certainly recognize that fact. I merely suggest that 
he be permitted to continue without interruption so we hear the case 
from the start until the finish, and then put in such evidence as he 
wants to submit. 

Mr. Harpy. Proceed, Mr. McDermott. 

Mr. McDermorr. Thank you, sir. 

Now we filed 

Mr. Courtney. Mr. McDermott, excuse me—— 

Mr. Gavin. Now there is another interruption. 

Mr. Harpy. Just a minute. 

Mr. Courtney. I merely would like to keep the record straight. 

Mr. Harpy. Let’s keep the thing in order. 

Mr. Gavin. I don’t think this witness ought to be interrupted. 

Mr. Harpy. Go ahead, Mr. McDermott. Mr. Courtney. 

Mr. Courtney. Mr. Chairman, the question I had proposed to ask 
of the witness was that he complete his statement as to the action of 
the Court of Claims, following the ruling on the motion of 1951. 
Because there is an interval in the record, from 1953 to 1956. 

Mr. McDermorr. All right. 

Mr. Courtney. Now you will clarify that if you will explain what 
happens. You were doing it. 

Mr. McDermorrt. I appreciate the suggestion. 

Mr. Courtney. You were doing it? 

Mr. McDermorr. Yes. 

Now, after as I say this Commissioner’s report was filed, on May 
25, 1953, asserting that our losses due to liquidated damages were 
due to our having failed to comply with the contract provisions re- 
lating to the procedure to be followed in the course of delay, that is 
to appeal within 30 days from the contracting officer’s finding of fact 
of October 15, 1941, then I found upon examination of the record 
and taking what you might say a new look at the document, that is 
this document of May 14, 1942, McDermott 3, I found that there had 
been a misrepresentation contained in that, that the commanding 
general—of course, he only signed the document. You might note 
that the initials on the side, in ink, showed the gentleman who pre- 
pared the document for the commanding general’s signature. 

That had said that we had failed to appeal within 30 days, that our 
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appeal was our letter of December 11, 1941, and it failed to forward 
| gther our appeal letter of November 13 or the contracting officer’s 
| acknowledgement of that appeal by his letter of November 19, 1941. 

So we wrote to the Armed Services Board of Contract Appeals, on 
June 22, 1953, or within about 30 days from the Commissioner’s re- 

rt of May 25, and forwarded a copy of our appeal of October 15, 
1941, and asked that it be docketed. i 

Now, of course, I kept my people, Raylaine Worsteds, Inc., advised 
of all these steps throughout. 

Then on September 22, 1953, the Board of Appeals having gotten 
the contract papers from the contracting officer’s successor, docketed 

this appeal of November 13, 1941, as ASBCA No. 1842. 
| We filed with the Court of Claims a motion, and, pursuant to that, 
on October 23, 1953, the Court of Claims stayed the proceeding in 
the Court of Claims pending the Armed Services Board of Contract 
Appeals decision, or as the court may later direct. 

that case just sat, you might say, by the side while the proceeding 
before the Board went on. 

Then we tried to obtain a hearing on the merits before the Board 
of Appeals. And the Government resisted on the ground that it 
should be disposed of first on a motion to dismiss. And the Board’s 
} rules provide that it is discretionary in the Board whether a motion 
i to dismiss shall be first decided before the merits be considered or 
whether the motion to dismiss shall be decided after the merits are 
concerned, and both issues decided at the same time. 

Now, of course, our position was we had to produce witnesses from 
all over and that we had to go to considerable expense, and that it 


would be more convenient and more economical to Raylaine Worsteds, 
Inc., to — evidence as to the merits at the same time that it 


produced evidence as to the taking of the appeal in a timely manner, 
et cetera. 

But the Board ruled against us and decided to hear the Govern- 
} ment’s motion to dismiss first, but gave us permission to take deposi- 
tions. 

So we took the depositions of the witnesses—Mr. Wolff, Mr. Hum- 
phries, Mr. Hood, Mr. Hoyle, Mr. Thomas, Mr. Lincoln, and Mr. 
Guerin. We took those depositions at Hyannis, Mass., and Woon- 
socket, R. I., and Manchester, N. H., and Philadelphia, Pa. Hood 
is located in Philadelphia. 

Hood was the agent for Harding-Rhodes, Ltd., the United States 
agent for Harding-Rhodes, Ltd., the firm in England which was the 
sole manufacturer of these replacement pins for the French combs 
which were necessary to make the wool top for the worsted cloth. 

Now, on January 21, 1955, the Board of Appeals in the first opinion 
that it rendered overruled the Government’s motion to dismiss. 

Now the Board has about 19 members and under its rules they have 
to, in effect, more or less participate in all decisions in some degree, 
and on full Board hearings all of them sign it. All of them read 
itin draft form before they actually put their signature to it. 

So the full Board, by this opinion of January 21, 1955, by vote 
of 11 to 2—that is, 11 concurrences and 2 dissents—overruled the Gov- 
frmment’s motion. They held that due notice of the cause of delay 
was given. That is a contract provision that says that for a delay 
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to be excusable, due written notice must be given of the facts of delay 
within 10 days of their occurrence. 

Now, of course, that can be waived by the conduct of the contracting 
officer in investigating a cause of delay and ascertaining the facts, 

Then the Board also ruled that the appeal with timely—that is, this 
letter of November 13, 1941, was a proper appeal letter insofar as its 
form and contents were concerned and that it was filed within 30 da 

The Board ruled that there was no laches on the part of Raylaine 
Worsteds, Inc., in presenting this appeal. 

Now, if course, it is obvious that it wasn’t. They didn’t know what 
happened to it. They had no notice from the Government as to what 
had taken place. 

Then the Board also ruled that this Dockery Act—that is what gave 
us as a matter of law the most trouble. That is title 31, United States 
Code, section 74, which provides that if the Comptroller General cer. 
tifies that there is no balance due under a contract, then the executive 
departments can’t do anything about it. They can’t make award 

* thereafter. I mean that is a complete bar to action. 

Now the Board reasoned in ruling that the Dockery Act was not 
applicable that we had taken our timely appeal and it hadn’t been 
acted upon and that, therefore, the Comptroller General had no 
authority to issue a settlement certificate. 

That was the state of the law at that time. Now, of course, after 
this report, which is McDermott 3, that is this report 

Mr. Harpy. May I interrupt just a second. Is that an interpreta- 
tion of what the Board ruled ? 

Mr. McDermorr. No. I offer the opinion. It is a fact. 

You see, I can state, if the committee will permit me, as a fact what 
the opinion—you might say the language of the opinion. The lan 
guage of the opinion, of course, is a fact. Could I offer that first—— 

Mr. Harpy. I believe we have that. Don’t we have that? 

Mr. Courtnry. We have those opinions. Of course, they are all 
published, incidentally. 

Mr. McDermorr. Of course that is the opinion on the motion to 
dismiss. 

Mr. Courtney. Just give the date of the opinion. 

Mr. McDermorr. January 21, 1955. 

Mr. Hess. It hasn’t been placed in the record. 

Mr. Bates. I suggest we read the pertinent section. 





Mr. Courtney. Well, may I explain—rather put it in the record, | 


it would be proposed that these be attached as exhibits. They are 
published in public documents. 

Mr. Bares. But I would like to gett-—— 

Mr. McDermorr. Mr. Courtney —— 

Mr. Courtney. This is not. 

Mr. McDermorrt. No. The so-called publishing of the Board of 
Contract Appeals decision didn’t start until July 1, 1956, when Com- 
merce Clearing House undertook to publish the decisions starting 
J uly 1, 1956. 

Now the last two opinions are published. 

Mr. Harpy. Well, this will be attached as an exhibit. 

Mr. Courtney. It is not published ? 

Mr. McDermorrt. This is not published. 
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Mr. Harpy. Put an exhibit on it. 
Mr. Courtney. Whatever the number is. 
Mr. McDermorr. McDermott 9. 


McDERMoTT ExuHisit No. 9 
ARMED SERVICES BOARD OF CONTRACT APPEALS 
WASHINGTON, D. C. 
APPEAL OF RAYLAINE WORSTEDS, INC., UNDER ComwTRACT No. W-669-QM-10270 
ASBCA No. 1842 


Appearances for the Government: Lt. Col. 8. J. Cherubin, JAGC, chief trial 
attorney ; Lt. Col. Mario A. Maffeo, JAGC, trial attorney. 
Appearances for the appellant: Mr. Edwin J. McDermott, attorney. 


ON MOTION TO DISMISS 


' This is an appeal from a decision made by the contracting officer more than 
thirteen years ago, denying the contractor’s request for a six weeks’ extension 
in the contract delivery schedule, and for other relief. The appeal was docketed 
by this Board on 25 September 1953. Hearings were had on the Government’s 
Motion to Dismiss on 3 May and 12 July 1954. Briefs have been filed by both 
parties. 

Summarization of certain of the facts has been rather difficult due to the in- 
completeness of the appeal file. Under the contract, entered into on 17 December 
1940, the contractor, for a consideration of $653,500.00, was to furnish 250,000 
yards of specified serge cloth, and to deliver it to the Philadelphia Quartermaster 
Depot in four equal installments due respectively on 3 May, 2 June, 2 July and 
1 August 1941. Among its other provisions, the contract included the “Disputes” 
clause (Art. 12), and the ‘“Delays-Damages” clause (Art. 17) customarily used 
in Quartermaster supply contracts at that time. 

The contractor got behind schedule in its deliveries and, following the inter- 
change of considerable correspondence between the parties* as to such delin- 
quencies, their causes, and the liquidated damages assessed against it because of 
the delays, the contractor wrote the contracting officer on 9 July 1941, requesting 
“* * * six weeks’ additional time on the above contract as circumstances ac- 
tually beyond our control have made it impossible for us to meet the delivery 
requirements.” After discussing the ‘fines’ [liquidated damages] assessed 
against the company and the effect thereof on the firm’s financial condition, the 
communication concludes : 

“We have been advised that there is an Army Circular No. 40 dated June 5, 
1941 that gives you certain latitudes for situations of this kind and we are 
hereby asking for relief on this contract.” 

The contracting officer launched an investigation of the matter calling on the 
contractor for additional data, which were furnished. On 15 October 1941 he 
wrote and mailed the letter which forms the basis of this appeal. In it is set 
forth the contracting officer’s denial of the contractor’s request based on his 
findings that ““* * * the delay in delivery * * * cannot be construed as delay 
due to causes that were unforeseeable, beyond your control and without fault, 
or negligence on your part * * * [and that] * * * you have failed to comply 
with the provision of the liquidated damages clause of the contract, under which 
you were required to notify the Contracting Officer in writing of the cause of 
delay within ten (10) days from the beginning thereof as a condition precedent to 
the granting of an extension of time for meeting deliveries.” 

On 13 November the contractor dispatched to the contracting officer a letter, 
the body of which reads as follows: 





1 The contracting officer was then on duty at the Philadelphia Quartermast«r Depot. 
Some of the communications written on his behalf were signed by him personally, but more 
were signed by other Depot officers in substantially the following style: “For the Con- 
tracting Officr, (Signature), Assistant.” Most, if not all, were written on depot letter- 
heads bearing this printed inscription, “In reply, please address commanding general.” 
Apparently in pursuance to this admonition, none of the contractor’s communications were 
written to the contracting officer as such. Instead, they were variously addressed to 
“Commanding General for “Commanding Officer’ or “War Department’’], Philadelphia 
Quartermaster Depot,” etc. 
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“This is in further reference to my talk with Lieut. Colonel Jones in Phila- 
delphia yesterday. 

“Following the advice of what is necessary for us to do, given by 2nd Lieut 
H. F. Nelson, we are writing this to respectfully ask for an appeal from the 
decision in your letter of October 15, wherein our request for a six weeks’ exten. 
sion was refused. 

“We will, within a few days, submit various letters substantiating our claims 
so that they may be reviewed by your office, and we understand that it is not 
necessary for us to make a formal appeal to Washington until you have had a 
chance to again review the facts.” 

Six days later the contraeting officer replied, acknowledging receipt of the 
contractor’s letter and stating that no further action would be taken pending 
receipt of the additional information mentioned therein. 

The additional information in question was supplied by the contractor by letter 
dated 11 December 1941, to which were attached as inclosures letters of seven 
of its suppliers, relating to obstacles encountered by the latter in supplying, 
within the time originally promised, certain materials, supplies, services, equip- 
ment and repairs, needed by the contractor in the performance of the contract, 
These difficulties and causes, as well as the “fines” theretofore assessed against 
the company, were discussed in the contractor’s letter, from which the following 
paragraph have been extracted for further reference: 

“Reconsideration of your decision of October 15, 1941 is respectfull [sie] 
requested. 
* = * * * * * 

“This Mill is not requesting remission of the entire “$47,000. fines paid on this 
contract, (though it might with reasonable justice do so.) We are stating that 
six weeks of thd delay was due to situations unforseeable [sic] when the Contract 
was taken, and that events beyond the control of this Mill were responsible. 

» * * * * * * 


“There has been created in the Office of the Under Secretary of War a special 
board to hear cases of this nature. It is respectfully requested, if you cannot 
vacate or reverse the decision of October 15, 1941, that this file be submitted to 
Washington, and we be given opportunity to appear, and that the data submitted 
herewith be forwarded to the proper Board. 

* * * * * * * 

“On this Contract, #10270, we have paid fines of $35,947. Cloth now at the 
Depot will add $11,260. in additional fines (total over $47,000). The remission 
of six weeks’ fines we so urgently request and need amounts to $25,462. 

* * * - * * * 

“We earnestly hope the Depot will see the justice of our plea and grant us 
this needed relief.” 

Under date of 2 January 1942 the contracting officer acknowledged receipt of 
the foregoing communication and informed the contractor that, 

“Inasmuch as this Depot is not in a position to take favorable action on your 
request, this matter will be forwarded to higher authority for compliance with 
the request contained in * * * your letter.” 

The econtractor’s letter of 11 December 1941, and the inclosures thereto, were 
transmitted to the Quartermaster General on 14 May 1942. The forwarding 
communication is headed, “Subject: Appeal under Article 17 from the Decision 
of the Contracting Officer,” and the opening paragraph states in part that, “This 
matter is thus transmitted to your office as an appeal.” After reciting the con- 
tracting officer’s version of the facts in dispute and his reasons for believing 
that his decision should be upheld, the communication closes with a recommenda- 
tion that “* * * the contractor’s appeal be dismissed unless further action of 
relief is deemed appropriate by the Secretary of War under Executive Order 
No. 9001.” The contractor’s letter of 13 November 1941 is neither forwarded 
with this communication nor mentioned therein, and the letter of 11 December 
is repeatedly referred to as the “letter of appeal.” As to the latter, a paragraph 
of the communication states : 

“9. It will be noted that, under the terms of Article 17, a 30-day period is 
allowed the contractor in which to make its appeal. In this case the decision 
of the Contracting Officer was dated October 15, 1941, and the ‘letter of appeal’ 
was dated December 11, 1941, or considerably in excess of the time allowed for 
appeal. It is therefore submitted that, unless the time requirement is waived, 
the contractor is not entitled to a consideration of its appeal.” 
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After trying unsuccessfully to secure findings of fact thereon from the con- 
tracting officer, the Quartermaster General, on 2 June 1942, forwarded the 
communication to the Comptroller General, with a recommendation “that the 
attached claim be disallowed.” 

A “Settlement Certificate’ was issued by the Comptroller General on 11 
September 1942. After summarizing the pertinent contract terms, and the cir- 
cumstances set forth by the contractor in support of its request and claim, 
the instrument concludes: 

“* * * While you now make claim for remission of a portion of the liquidated 
damages assessed under the contract on the ground that the delay was due to 
causes excusable within the meaning of Article 17 thereof, it does not appear 
that you gave the required 10 days’ notice in writing. While that requirement 
of the contract has not been complied with by you, the alleged causes of the 
delay appear to be such that you would not be entitled to favorable consideration 
on your claim even though the required notice had been given within the pre: 
scribed time. 

“The stated causes of the delay appear to constitute normal business hazards 
and as such cannot be considered as unforeseeable within the meaning of the 
liquidated damage provision. 

“Since the delays were not due to any of the causes for which the contract 
authorizes remission of liquidated damages and as you failed to notify the con- 
tracting officer in writing of the cause of the delay within 10 days of the beginning 
thereof, there appears no authority for remission of any of the amount claimed, 

“T therefore certify that no balance is found due you from the United States.” 

On 29 September and again on 9 November 1942, the contractor wrote the 
Comptroller General direct, acknowledging receipt of the Settlement Certificate 
and requesting that it be afforded “a personal interview before the proper board 
under Executive Order 9001. We believe this was recommended by the Philadel- 
phia Quartermaster.” 

By letter dated 8S December 1942, the Comptroller General informed the con- 
tractor that his former decision on its claim had been reconsidered. Discussing 
the issues involved in greater detail than before, and citing administrative and 
judicial precedents for the position taken, he announced his adherence to his 
prior ruling, observing that: “With respect to your request for a personal inter- 
view ‘before the proper board under Executive Order 9001,’ you are advised that 
no jurisdiction was conferred upon this office by said order.” 

It appears that at some time prior to 14 August 1945, the contractor filed a 
written request with the War Department, based on the provisions of the First 
War Powers Act and Executive Order No. 9001, for remission of part of the 
liquidated damages assessed against it under this and other Government con- 
tracts; that on 29 January 1947, it filed a second claim for the same relief under 
the provisions of the Act of 1 August 1946 and Executive Order No. 9786; and 
that no relief was granted under either of said claims. It also appears 
that on 21 March 1950 the contractor filed a petition in the Court of Claims (Case 
No. 49550), under the provisions of the War Contract Hardship Claims (“Lucas”) 
Act, for losses under this and eleven other Government contracts; that certain 
interlocutory questions pertaining thereto have been disposed of; and that the 
ease still is on the Court docket, pending hearing on its merits. 

On 22 June 1953 the contractor presented to this Board a request that its 
appeal from the contracting officer's decision of 15 October 1941 be docketed 
by the Board and a hearing fixed thereon. The incomplete contract file was 
received on or about 25 September 1953. The Government’s Motion to Dis- 
miss was filed on 1 February 1954. The motion is based on four principal 
grounds, which will be separately stated and discussed. 

“1. No timely appeal was taken. The letter of 13 November was not an appeal 
lo the Secretary of War as is made clearly apparent by appellant in its subse- 
quent action and communications.” 

Its date shows that the above-mentioned letter was written and dispatched 
well within the required 80-day period after the contractor’s receipt of the 
contracting officer’s decision of 15 October 1941. Although the letter is ad- 
dressed to the Commanding General, Philadelphia Quartermaster Depot, rather 
than to the Secretary of War, the contractor’s present intent fo appeal is evi- 
denced by the specific language thereof, as hereinbefore quoted. In its briefs, 
appellant invites our particular attention to the outright statement that “we are 
writing this to respectfully ask for an appeal from the decision,” etc. We deem 
equally significant the reference, in the preceding lines of the letter, to the fact 
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that the request was being submitted after “my talk with Lieut. Colonel Jones 
in Philadelphia yesterday,” and that in doing so the contractor is “followi 
the advice of what is necessary for us to do, given by 2nd Lieut. H. F. 
Nelson * * *.” Colonel Jones was the contracting officer; Lieutenant Nelson 
one of the Depot officers who frequently signed communications in the contract- 
ing officer’s name and as his assistant. To assume that either of these officers, 
when consulted by the contractor, would have advised it otherwise than that 
its future rights depended on its presentation of a written appeal within the 
80-day period prescribed in Article 17, would be tantamount to charging him 
with improper and irregular conduct. 

Nor are we able to find, as urged by the Government, that the concluding 
paragraph of the letter is inconsistent with a present intent to appeal. If, by 
the submission of further proof, the contractor could persuade the contracting 
officer to reverse the decision in dispute, obviously no reason would remain for 
processing “‘a formal appeal to Washington.” 

Although it makes no specific reference to the foregoing message, the con- 
tractor’s letter of 11 December 1941 is in all major respects in suitable form to 
serve as a supplement thereto,—the next step in perfecting the appeal. It is 
true again that it is not addressed to the Secretary of War but, this time, to 
“Commanding Officer, Philadelphia Quartermaster Depot ;” but in former cases 
we consistently have refused to hold that such an irregularity serves to vitiate 
an otherwise proper appeal. This second letter expresses even more clearly than 
did the first, the contractor’s present desire to appeal unless such action is 
rendered unnecessary by a reversal of the disputed decision. 

The Government’s contention that appellant’s letters should be given a con- 
struction entirely different from that normally connected by the words 
“* * * we * * * ask for an appeal from the decision * * *,” and its intima- 
tion that they never were treated as an appeal by the parties concerned, may 
not be sustained: in view of the reference to “* * * your appeal from the de- 
cision of the Contracting Officer * * *,” in a letter written on 16 May 1942 by 
a Depot officer, as assistant to, and “for” the contracting officer, and in further 
view of the language hereinbefore quoted from the letter written by the Depot 
Commander on 14 May 1942 to the Quartermaster General. In connection with 
the last mentioned communication, it is difficult to understand why the con- 
tractor’s letter of 13 November was completely ignored therein. We are un- 
willing to assume that this was done deliberately ; instead we prefer to believe 
that it was the result of inadvertence or oversight. Certainly it is within the 
province of the appellate agency, rather than that of the contracting officer or his 
immediate superior, to determine the validity of such a communication as an 
instrument of appeal. 

Under similar and frequently less compelling circumstances, we consistently 
have upheld the propriety and timeliness of appeals before us. (Appeals of 
New York Engineering Co., ASBCA No. 289; National Magnet Wire Corp. 
ASBCA Nos. 539-542; National Magnet Wire Corp., ASBCA No. 571.) Ae 
cordingly, we find that under the peculiar facts detailed the appeal in the present 
case was properly taken and timely. 

“2. No written notice ‘of the causes of any such delay, within ten days’ was 
forwarded to the contratcing officer as required by the ‘Delays-Damages’ article.” 

To the extent that it is proper to consider this issue in connection with a 
Motion to Dismiss, the Board finds that, notwithstanding a prior admission by 
the contractor that no formal 10-day notice was given, the evidence adduced on 
its behalf establishes prima facie that there was substantial compliance with 
the 10-day notice requirement as to at least a portion of the period affected. 

There is no indication in the record that the contractor's difficulties or their 
causes were brought to the contracting officer’s attention at any time prior 
to the date on which delivery of the first 25% installment of the cloth was due. 
Three days after that due date, the contracting officer notified the contractor 
that whereas delivery of 62,500 yards of cloth was due on 3 May, only 2,420 yards 
actually had been delivered, and that unless positive assurance of the con- 
tractor’s ability to “eliminate the delinquency” was received at an early date, 
the contract might be terminated and the excess costs of repurchase charged 
against the contractor’s account. (This letter made no mention of liquidated 
damages.) The contractor answered on 12 May, describing in general terms 
certain of the difficulties experienced thus far and stating a positive belief that 
within two months it would be current on deliveries then due. An appellant 
witness testified (by deposition) that from and after “about the beginning of 
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May 1941,” he made weekly visits to the contracting officer, showed him the let- 
ters the contractor was receiving from its suppliers, and talked over with him 
the obstacles it was encountering in its efforts to meet the delivery schedule 
The letter in which the request for extension and other relief was made,—writ- 
ten some 21 days before the expiration of the contract period,—describes in 
detail the contractor's difficulties and the causes thereof. 

The exhibits introduced by appellant indicate that certain of the causes in 
question arose within 10 days prior to the time they were thus informally 
prought to the contracting officer’s attention. The evidence also shows that, on 
receipt of the contractor’s request for extension and other relief, a thorough in- 
vestigation of the facts and circumstances involved was conducted by the con- 
tracting officer. 

In cases in which there has been “substantial compliance” with the “10-day 
rule,” or in which a timely investigation of the facts and circumstances has 
been made by the contracting officer, we and our predecessor Boards have de- 
clined to sustain motions for dismissal, based on the absence of formal notice; 
and we so decline in this instance. (Appeals of J. A. Jones Construction Co., Inc., 
BCA No. 94; F. & BE. J. Pfotzer, a partnership, BCA No. 113; O. H. Rogers, t/a 
0. H. Rogers Electric Co., BCA No. 197; Woodbury Manufacturing Co., a partner- 
ship, ASBCA No, 292; G. Walter Staempfli, ASBCA No. 694. Also see appeal of 
8S. Buchsbaum & Co., ASBCA No. 1215.) 

“3, Pursuant to the provisions of 31 U. 8. C. 74, which provides in substance 
that the balances certified by the General Accounting Office upon settlement of 
public account shall be final and conclusive on the Executive Branch of th: 
Government, any further action of the Department of the Army is prohibited.” 

On consideration of this issue we do not find pertinent any of the former 
decisions of this Board which the parties cite as precedents. In each of these 
three cases the appeal was dismissed, but upon other grounds presented by the 
peculiar circumstances of the particular case, which circumstances need not be 
discussed in detail here; and in each appeal we found it unnecessary, under the 
circumstances of the case, to rule on the effect of Section 74, Title 31, United 
States Code. 

The courts, and the Comptroller General himself, repeatedly have held that 
when, as in this case, the contract provides that the assessment of liquidated 
damages for delay shall be determined by the contracting officer with the ap- 
proval of the head of the department concerned, or other superior authority, and 
that their findings in this regard shall be conclusive upon both parties to the 
contract, the contractor is entitled to the judgment of the officers so designated 
and is not bound by the determination of any other official to whom the officers 
charged with the duty have surrendered it. Upon this issue the administrative 
rulings cited by appellant (17 Comp. Gen. 503, 19 Comp Gen. 358, 20 Comp. Gen. 
299, 21 Comp. Gen. T76) appear to be in point. (See, also, Jra J. Lyons, t/a 
Lyons Construction Co.. v. U. S., 98 C. Cls. 5383, and Sun Shipbuilding &€ Dry 
Dock Co. v. U. S., 76 C, Cls. 154.) 

In the instant case, the contractor did secure a ruling,—albeit an unfavorable 
one,—from the contracting officer. However, when the matter was referred to 
the Quartermaster General, presumably—according to the subject and text of 
the letter of transmittal—for presentation to the Secretary of War, it was trans- 
mitted instead to the Comptroller General. Thus far, at least, the allegation in 
appellant’s briefs that this was done without the contractor’s knowledge or 
consent stands undisputed. 

According to the record, the statement in the Motion to Dismiss that, “on 
29 September 1942 the appellant requested the Comptroller General to reconsider 
his opinion,” is incorrect. Instead, as noted above, in its letter of that date, as 
well as in its “tracer” letter of 9 November 1942, the contractor expressly re- 
quested ‘‘a personal interview before the proper board under Executive Order 
9001.” This clearly was not a request for reconsideration by the Comptroller 
General. It is true that, as stated, it also did not constitute a protest against 
the Comptroller General’s intervenion and a demand that the issue be referred 
to the Secretary of War for decision, in accordance with the terms of contract 
Article 17. However, from certain indications in the record, it appears at least 
possible that such was appellant’s actual intention and purpose. 

At any rate, the referral of the appeal to the Comptroller General, instead of to 
the Secretary of War, served to deprive the contractor of the possible benefits of 
the second decision to which he was entitled under the contract. Under those 
circumstances, we find that he was not foreclosed of his contractual rights, nor 
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this Board from jurisdiction over the appeal, by the unfavorable decisions of 
the Comptroller General. 

“4. Assuming, for purposes of argument only, that appellant did in fact file q 
timely appeal, appellant had abandoned its appeal after the two Comptroller 
General decisions, as is indicated by appellant's action in filing a claim for relief 
under the Lucas Act.” 

Although ‘the foregoing language indicates that the Government’s contention 
of abandonment is restricted to the single act mentioned, the issue has been 
broadened in the parties’ briefs to include other factors of abandonment and lack 
ef prosecution. 

In support of this and other contentions in the Motion to Dismiss, the Goy- 
ernment makes repeated mention in its brief of the fact that, after initiating 
his supposed appeal, the contractor “remained silent thereafter for a period of 
approximately 12 years.”* As to this “silence,” the rule is well established that 
length of time alone is not a proper test of the staleness of a claim and that, 
im the absence of a statute or rule of Court (or of the Board), making dismissal 
mandatory, whether or not a party is guilty of lack of diligence or unreason- 
able delay,—in other words, whether the action should be dismissed for want 
of prosecution,—is a matter addressed to the sound discretion of the Court (or 
Board), and depends on all the facts and circumstances of each particular case, 
(See 27 C. J. S., Dismissal and Nonsuit, par. 65, and cases cited.) In the instant 
case, the Motion to Dismiss is predicated on no such statute or rule of this or 
any of our predecessor Boards, nor have we knowledge of any such law or rule. 

It also has been held that a dismissal for want of prosecution should not be 
sustained against one of the parties when the delay has been affirmatively caused, 
or acquiesced in, by the party moving for dismissal, or when the latter has been 
equally negligent in the prosecution of the action. (Idem, par, 65c(5), and 
cases cited.) We already have found that the present appeal was initiated 
with reasonable propriety and that it was timely. After it had been so initiated, 
the burden of proceeding shifted from the contractor to the Government. Under 
the rules by which we and our predecessor Boards’ have been and are guided, 
no further responsibility in connection with the prosecution of the appeal de- 
volved upon the contractor until the latter’s receipt of notice from the Board 
that the appeal had been docketed and of the date set for the hearing thereof, 
Under these circumstances, and except to such extent as it may be found to have 
been relieved of that burden by positive acts of the contractor, the Government 
and not the contractor must be held chargeable for the 12 years’ delay in docket- 
ing the appeal. 

We are unable to sustain the Government’s contention that the contractor's 
attempts to secure “hardship relief’ from the liquidated damages assessed 
against it, whether through its applications to the Secretary of War or through 
its subsequent institution of suit in the Court of Claims, or both, constituted an 
abandonment of the present appeal. It repeatedly has been held that the various 
“Hardship Relief Acts” passed by the Congress contemplated relief by grace, and 
not in recognition of legal rights. (See Davidson, et al. v. U. S., 185 F. 2d. 897; 
Evans, et al. vy. U. 8S., 200 F. 2d. 200; Fogarty, Trustee in Bankruptcy v. U. 8&., 
340 U. S. 8). If the contractor’s appeal under contract Article 17 had in fact 
been heard by the Secretary of War or his representative, neither the “Hard- 
ship Claims Board” nor the Court of Claims would have been precluded 
thereby from entertaining a claim based on one or more of the “Hardship 
Claims Acts,” although of course any award granted on the appeal would neces- 
sarily be taken into consideration by the Board or Court in determining whether 
any relief should be granted and, if so, how much. It seems apparent that this 
principle should apply reciprocally. If so, the contention that by pursuing his 
claims for “hardship relief” the contractor abandoned his appeal under the con- 
tract, may not be sustained. 

Accordingly, the Motion to Dismiss is overruled. Since no evidence has as 
yet been submitted on behalf of the Government, and since the jurisdiction Of 
the Board is always open to challenge by the parties and subject to scrutiny by 
the Board itself, the denial of the Motion is without prejudice to the renewal 
thereof, on any or all of the grounds above stated, if and when the merits are 
finally presented to us for consideration. 

Dated 21 January 1955. 


2 Obviously through inadvertence, this period is described as “‘approximately 12 weeks,” 
at another juncture in the Government brief. 
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I concur. 


RoswELL M. AUSTIN, 


President and Member of the Board. 


I dissent. 
Ropert H. Sprout, 


Member of the Board. 


Leoncur. 
Ginpert A. CUNEO, 


Member of the Board. 


I concur. 
SewarD H, Bowers, 


Member of the Board. 


I concur. 


WORSTEDS, INC. 


DOANE F. KiecHet, 
Colonel, JAGC, 


Member of the Board. 


I concur, 
JOSEPH A, AVERY, 
Member of the Board. 
I concur. 
GEORGE W,. CRAWFORD, 
Member of the Board. 
I concur. 
REGINALD FIELD, 
Member of the Board. 


I dissent. 


EUGENE E. PRATT, 
Member of the Board. 
I coneur. 
HuecuH B. ARCHER, 
Member of the Board. 
I concur. 


JoHN J. HYNEs, 
Lieutenant Colonel, JAGC, 
Member of the Board. 


Was absent on leave. 


BEVERLY THOMPSON, Jr., 
Member of the Board, 


CHARLES F’. WELCH, 
Member of the Board. 


I concur. 
VERNON C. RAWLS, 
Colonel, JAGC, 
Member of the Board. 


Was absent on leave. 
HERBERT TD. TAYLOR, 
Member of the Board. 
Did not participate. 


Wiitarp WINTER, 
Member of the Board. 


I certify that the foregoing is a true copy of the findings of fact, decision and 
views of the Armed Services Board of Contract Appeals on the Motion to Dis- 
miss in ASBCA No, 1842, appeal of Raylaine Worsteds, Inc., under Contract No. 
W-669-QM-—10270. 

Dated 





Wma. M. Lyons, 
Recorder, Armed Services Board 
of Contract Appeals. 


Now, remember that after this McDermott 3, the report by the 
commanding general of the Philadelphia Quartermaster Depot to 
the Quartermaster General had been filed, the Quartermaster General 
took this action on it. 

He wrote back to the contracting officer and tried to get findings 
of fact and the contracting officer refused to do so because we had 
failed to take an appeal in time. Then the Quartermaster General 
endorsed it over to the Comptroller General, with a recommendation 
that it be treated as a claim and be disallowed. And the Comptroller 
General on September 11, 1942, issued a settlement certificate. 

Now, is that before the committee? Is that settlement certificate 
before the committee / 

Mr. Courtney. Yes. 

Mr. Bares. Yes, it is. 

Mr. McDermorr. I think it is reflected in the Board’s opinions. 

And upon the Raylaine Worsteds, Inc., writing to the Comptroller 
General and telling him that what they wanted was a hearing on 
their case, the Comptroller General treated that letter as a request 
for review of this September 11, 1942, certificate. 

And on December 8, 1942, sustained the certificate and dismissed 
the appeal. So it was final. And the question was as to the bind- 
ing effect of that on the Board’s action. 
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But the Board decided on January 21, 1955, that it did not pre- 
vent them from acting. 

Now thereafter we took depositions again at Manchester, N. H. 
We took the depositions of Mr. Grew, “Mr. Hoyle, and Mr. Lin- 
coln, and we produced the records, original, indisputable records, 
production records, invoices, showing when opinions were ordered 
and when they were received—origin: al letters written in 1941 from 
R. H. Hood & Co., telling us that they couldn’t tell when a boat 
would leave England because the port would be bombed and they 
might have to send the shipment to another port, telling us that some 
of the boats were lost due to being sunk by enemy action, telling us 
that sometimes the boats would come, in secrecy of course, to the 
Boston port and be routed to New York for unloading before the 
pins could come in. 

Now it was right there on the record. 

And Raylaine Worsteds, Inc., was writing to R. H. Hood & Co. 
expressing their critical need, their desperate circumstance. 

Mr. Hoyle testified, for instance, that while they were trying to 
get pins repaired, he drove 80 miles every 2 weeks to Verhulst Comb 
Co. to try to get fast action to keep the French combs in running 
condition. 

Now, as I say, this was indisputable. It was never disputed by 
the Government. There wasn’t any basis for disputing it. It was 
what you call a conclusive fact. It was irrefutable. 

We had our production records showing when our pinshop was 
set up, which was sometime in April. 

We had our production records showing that the English combs 
would produce 20,000 pounds and the French combs would produce 
20,000 pounds. And it showed the weekly production of the French 
combs throughout this period. 

So there is a complete factual record before the Board of Appeals. 
So on March 11, 1955, we had a hearing before the Board and intro- 
duced these documents. Then the matter waited for a decision from 
the Board. 

And suddenly, on March 9, 1956, we got notice from the Court 
of Claims that this case was being put on the April calendar for 
argument. Then on March 30, 1956—I guess advance notice was 
given to the court—the Board issued a second decision. 

Now, as I say, that isn’t published, either, and if I may offer it 
as McDermott’s 10. 


McDerMort ExuHipit No. 10 
ARMED SERVICES BOARD OF CONTRACT APPEALS 
WASHINGTON, D. C. 
APPEAL OF RAYLAINE WorSsTEDS, INc., UNDER ContTRACT No. W-669-QM-—10270 
ASBCA No. 1842 


Appearances for the Government: Col. 8. J. Cherubin, JAGC, chief trial 
attorney ; Lt. Col. Mario A. Maffeo, 5aG0, trial Bile 
Appearances for the appellant: Mr. Edwin J. McDermott, attorney. 
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OPINION BY MR. FIELD 


This appeal is taken from a decision dated 15 October 1941 denying a request 
for the remission of liquidated damages for a period of six weeks. The denial 
was based on findings that the delays in delivery “cannot be construed as delay 
due to causes that were unforeseeable, beyond your control and without fault, 
or negligence on your part * * * [and that] * * * you have failed to comply 
with the provision of the liquidated damages clause of the contract, under which 
you were required to notify the contracting officer in writing of the cause of delay 
within ten (10) days * * *.” 

An appeal was timely taken to the Secretary of War on 13 November 1941. 
At that time neither this Board nor its predecessor, the War Department Board 
of Contract Appeals, was in existence. 

On 11 December 1941, within 30 days after taking the appeal, appellant re- 
quested reconsideration of the decision of 15 October 1941 and supplied evidence 
in support of its contention that its delays were excusable. It appeared from 
the letter of 11 December 1941 that the total amount involved in the appeal 
was the sum of $25,462.00, liquidated damages for 6 weeks, and a part of total 
liquidated damages, or “fines” as appellant called them, of slightly over 
$47,000.00. The difference appellant was willing to pay. 

The following request was made by the letter : 

“There has been created in the Office of the Under Secretary of War a special 
board to hear cases of this nature. It is respectfully requested, if you cannot 
yacate or reverse the decision of October 15, 1941, that this file be submitted to 
Washington, and we be given opportunity to appear, and that the data sub- 
mitted herewith be forwarded to the proper Board.” 

Under date of 2 January 1942 the request for reconsideration was denied, but 
the contracting officer agreed to forward the matter “to higher authority for 
compliance with the request contained in * * * your letter.” 

It was not, however, until 14 May 1942 that the contractor’s letter of 11 
December 1941, with its inclosures, was transmitted to the Quartermaster Gen- 
eral. Nothing was said about the original letter of appeal, dated 13 November 
1941, and an erroneous impression was thus given that the appeal was untimely. 

On 14 May 1942, before the creation of the War Department Board of Con- 
tract Appeals in the following August, the duly authorized representatives of 
the Secretary for the determination of contract appeals of this size were the 
Quartermaster General and other chiefs of supply arms and services. On 6 
January 1942 by memorandum PC-—-L 167 (Appeals) addressed to the said 
chiefs, subject: Designation of Representatives to Determine Appeals, the Sec- 
retary of War directed in part as follows: 

“2. Whenever a contract heretofore or hereafter entered into provides for 
direct appear to the head of the Department concerned, to the Secretary of 
War, to the Under Secretary of War, to the Assistant Secretary of War, or to 
the duly authorized representative of any such authorities, from the determina: 
tion of any other authority, the chief of the supply arm or service under whose 
jurisdiction the contract was let is hereby designated as the duly authorized 
representative of the head of the department concerned * * * for the final 
determination of such appeals where the amount in controversy does not exceed 
$50,000; * * *.” 

The pertinent contract provision in this case is Article 17, ‘““Delays-Damages”, 
relating to liquidated damages and the remission thereof in certain cases. A 
right of appeal is given in these terms: 

‘“* * * The contracting officer shall then ascertain the facts and extent of 
the delay and extend the time for making delivery when in his judgment the find- 
ings of fact justify such an extension, and his findings of fact thereon shall be 
final and conclusive on the parties hereto, subject only to appeal within 30 days, 
by the contractor to the head of the department concerned or his duly authorized 
representative, whose decision in such appeals as to the facts of delay and the 
extension of time for making delivery shall be final and conclusive on the parties 
hereto.” 

We find, therefore, that the Quartermaster General was the duly authorized 
representative of the Secretary of War for the final determination of this appeal, 
the amount involved being less than $50,000.00. 
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On 2 June 1942 the Quartermaster General forwarded the file to the Comptroller 
General with a recommendation “that the attached claim be disallowed”. The 
terms of the forwarding indorsement are such that it might well be argued that 
the Quartermaster General had denied the appeal; but we express no opinion 
on opinion on the effectiveness of such action, because, as we shall show, it is 
immaterial to our decision in this matter. 

For the steps taken in the General Accounting Office and subsequently in the 
Court of Claims and then before this Board, we refer to the previous opinion of 
this Board dated 21 January 1955, on a motion by the Government to dismiss 
the appeal. It suffices at this time to say that by the earlier opinion the Govern- 
ment’s motion to dismiss was denied, and the appeal set for a hearing on the 
merits “without prejudice to the renewal thereof [i. e., the motion to dismiss], 
on any or all of the grounds above-stated, if and when the merits are finally pre- 
sented to us for consideration.” 

A hearing was held on the merits of the appeal on 11 May 1955, at which time 
depositions and exhibits were submitted on behalf of the appellant. Upon con- 
sidering the merits of the appeal the Board has once again examined its juris- 
diction in the matter and concludes that it is without authority to act for the 
reasons now to be stated. 

We have already indicated that when the appeal reached the Quartermaster 
General in May 1942 he was authorized finally to determine the appeal and 
no body corresponding to this Board was yet in existence. 

On 8 August 1942 the Secretary of War created the War Department Board of 
Contract Appeals, effective 24 August 1942, and authorized the president thereof 
as the representative of the Secretary of War to determine finally appeals under 
contracts which do not provide that the Secretary may designate a board as his 
authorized representative, which was the case in this contract. The memorandum 
further provided for the transfer of pending appeals in the following pertinent 
clause: 

“12. Appeals pending before the chiefs of the supply services, * * *, which 
under the terms of the contracts authorizing the appeals, they are not authorized 
to decide either finally or subject to further appeal to the Secretary of War, 
shall be transferred for appropriate action to the Board hereby constituted: 
Provided, That appeals which have been heard but not determined will be dis- 
posed of under existing instructions * * *.” [Emphasis supplied.] 

The Secretary’s memorandum of 8 August 1942 was further implemented by 
Circular No. 57, Hq. SOS, dated September 8, 1942, setting forth the Secretary's 
memorandum and providing : 

“2. With respect to pending appeals, attention is invited to paragraphs 11 and 
12 of the foregoing memorandum. Appeals now pending, and the papers per- 
taining thereto, will be transferred forthwith to the War Department Board of 
Contract Appeals in all cases where required by these paragraphs. Transfer 
to the War Department Board of Contract Appeals of any appeal, either now 
pending before the chief of a supply service, * * *, or hereafter taken to any 
chief of a supply service, is not required by the foregoing memorandum if by the 
terms of the contract with respeat to which the appeal is taken the chief of the 
supply service has authority under the contract to decide the appeal finally, 
or the contract provides that the decision of the chief of the supply service is 
subject to further appeal to the Secretary.” [Emphasis supplied.] 

If the War Department Board of Contract Appeals had acquired jurisdiction 
of this appeal that jurisdiction would have descended to this Board as its di- 
rect successor; but as we have found that under the provisions of this contract 
and the then outstanding authorization of the Secretary of War the Quarter- 
master General was empowered to determine the appeal finally, it is clear that 
the jurisdiction thus acquireé was not transferred by the memorandum of the 
Secretary of War dated 8 August 1942 nor by Circular No. 57, Hq. SOS, im- 
plementing it. Therefore neither this Board nor its predecessor is or was au- 
thorized to act upon this appeal and it must be dismissed. 

In the appeal of Tuckahoe Construction Co., Inc., BCA No. 1526, the War De- 
partment Board of Contract Appeals had before it an appeal from a decision of 
the Chief of Engineers dated 23 August 1946, reconsidering and reaffirming a 
prior decision dated 21 May 1943. The contracting officer’s decision was dated 
20 June 1941. The “Disputes” clause (Article 15) of that contract permitted 
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appeals to “the head of the department concerned or his duly authorized repre- 
sentative’. The Chief of Engineers was duly authorized to act as the Secretary’s 
representative in appeals involving not more than $50,000.00 by the directive dis- 
eussed hereinabove, PC-L 167 (Appeals) dated 6 January 1942. The opinion 
finds “that the appeal was pending before the Chief of Engineers at the time 
the War Department Board of Contract Appeals was constituted on 8 August 
1942.” The opinion then continues as follows: 

“* * * Although the president of the War Department Board of Contract 
Appeals was designated as the duly authorized representative of the Secretary 
of War by Paragarph 2 of the memorandum dated 8 August 1942, nevertheless 
it appears that the transitory provisions appearing in Paragraph 12 of that 
memorandum were broad enough and were intended to leave the authority of 
the Chief of Engineers undisturbed in contracts such as the one involved here, 
which contained provisions authorizing him to decide and finally determine 
all appeals, * * *. It is therefore the opinion of the Board that the decision 
of the Chief of Engineers was final and conclusive under the circumstances in 
this case and that both the Board and the president thereof as the duly author- 
ized representative of the Secretary of War are without jurisdiction to hear and 
determine this appeal * * *,” 

The point made in this opinion was not raised in the earlier motion to dis- 
miss, and is not considered in the opinion thereon. It appears to have been 
assumed that the appeal was properly before this Board,—uniless, as the Govern- 
ment coutended, the appeal was not timely, or had been abandoned, or unless 
the 1942 settlement certificates of the Comptroller General foreclosed the Board 
from action,x—which were the issues actually considered. However, as we 
have often held, and the earlier opinion states, our jurisdiction is always open 
to scrutiny by the Board itself, whether the parties attack it or not. Therefore 
we are constrained to hold, on motion of the Board, that the appeal herein is 
dismissed for lack of jurisdiction. 

Dated 30 March 1956. 

REGINALD FIELD, 
Vember of Division No. 1, 
Army Contract Appeals Panel. 
I concur. I concur. 
Josern A, AVERY, CHARLES A, WEAVER, 

Chairman of the Army Contract Colonel, JAGC, Member of Division 
ippeals Panel and Member of No. 1, Army Contract Appeals 
Division No. 1. Panel. 

I certify that the foregoing is a true copy of the findings of fact, decision and 
views of the Army Contract Appeals Panel of the Armed Services Board of 
Contract Appeals in ASBCA No, 1842, appeal of Raylaine Worsteds, Inc., under 
Contract No. W-669-QM-10270. I further certify that there has been filed with 
the Recorder a statement by the Chairman of the respective Panels of the Board 
signifying that in their opinion a review of the decision by the full Board is not 
required. 

Dated April 10, 1956. 

[SEAL] Wm. M. Lyons, 

Recorder, Armed Services Board of Contract Appeals. 


Now that decision was to the effect that because this appeal had 
been taken November 13, 1941, and had been forwarded to the Quar- 
termaster General on May 14, 1942, and the Board of Appeals’ prede- 
cessor, Which was then the War Department Board of Contract 
Appeals, had been established August 8, 1942, that jurisdiction over 
this appeal lay with the Quartermaster General and not with the 
Board of Appeals, as the successor to the War Department Board of 
Contract Appeals, 

Now I went down to Mr. Field. I had a lot of respect. for him. 
He is no longer living. He passed away, oh, maybe about a year 
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and a half ago, anyhow. I went in and I took a memorandum with 
me and sought to demonstrate to him what was correct, that is that 
this appeal not having been acted upon by the Quartermaster Gen- 
eral: he never even saw it. It wasn’t sent to him. How could he aet 
upon it. It never having been acted upon, it was for transfer to the 
War Department Board “of Contract Appeals under Secretary Stim- 
son’s direction, when it was established in August—August 8, 1949— 
because this contract did not, as some of them did, provide for de- 
cision of disputes by the chief of services. 

Now that is all set forth in the Board’s opinions and, of course, in 
the appellant’s briefs. 

So we had a full Board hearing on March 27, 1956. Now at that 
time we were faced with the fact that the Board had recently decided 
the Andrews appeal—that is ASBCA No, 2846, dated May 4, 1955, 
It was after our favorable decision of January 21, 1955. 

Mr. Cunnineuam. Mr. Chairman, may I interrupt just a moment?! 
I would like to ask the witness: In the statement that you just made 
about the interview, was it not made by a man now deceased—made 
toa man now deceased? Didn’t you just so testify / 

Mr. McDermorr. That I went to see him, that is right, sir. 

Now I might say that after I went to see him, Mr. Field went to 
the recorder and to the Chairman of the Board and, himself, arranged 
for the full Board hearing. I think the minutes of the Board might 
show that. 

In any event we had a full hear ing- we had a hearing before the 
full Board. And that was on April 27, 1956. Now as I say—and the 
minutes of the discussion of that session before the full Board will 
bear me out. 

What was the problem? The legal problem was whether or not 
the Board was barred by this Dockery Act by virtue of the settlement 
certificate of December 11, 1942, which had been engendered by this 
report of May 14, 1942, which is McDermott’s 3. I offer for the 
Committee's information a copy of the Andrews decision, which is 
ASBCA No. 2486, and which said this: 

However, where a settlement certificate has been issued by the General Ac- 
counting Office, the prohibitory statute against further action by the executive 
branch of the Government intervenes and precludes our entertaining the appeal 
on its merits. 

Now that was—— 

Mr. Harpy. May I clear up one thing before you go any further? 
Now you said that was on April 27, 1956. 

Mr. McDermorr. This full hearing; full Board hearing. 

Mr. Harpy. I want to understand. We talked about a hearing of 
April 22. 

Mr. McDermorr. That is another one, sir. 

Mr. Harpy. That is another one. 

Mr. McDermorr. That is a later one, all right. 

Mr. Covrrner. 27, 1956. 

Mr. Harpy. All right. 

Mr. McDermorr. You see, this Andrews decision came down from 
the Board on the 4th of May 1955, or about 3 months after—4 
months—3 to 4 months after our favorable decision, our first decision 
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: Januar y 21, 1955, where the Board held that in our case the Dock- 

Act, title 31, United States Code Annotated, section 74, did not 
ter the Board. But this Andrews decision, you ‘might say, "changed 
the law. 

So on March 50, 1956, the Board of Appeals, in an opinion by Divi- 
sion No. 1, of the Army panel, overruled our motion for rehearing and 
reconsider ation. It said—ine ‘luding the reason therefor as expressed 
in the opinion were : 


The aspects of finality with respect to this claim contained in the referenced 
settlement certificate issued in 1942 by the Comptroller General. 


Now, this, too, is not published. So may I offer this for the com- 
mittee’s information as a further exhibit. 
Mr. Harpy. Mark it as another exhibit. 


McDermotrT Exutsit No. 11 
ARMED SERVICES BOARD OF CONTRACT APPEALS 
WASHINGTON, D. C. 
APPEAL OF RAYLAINE WorsTeps, INc., UNDER Contract No. W 669-QM-—10270 
ASBCA No. 1842 
ON MOTION FOR REHEARING AND RECONSIDERATION 


The appellant has moved for rehearing and reconsideration of the Board's 
decision, dated 30 March 1956, which dismissed the appeal for lack of jurisdic- 
tion. The appellant requested an oral hearing on its motion before the entire 
Board, which was granted and heard on 27 April 1956. 

The contract in this appeal was entered into on 17 December 1940 and required 
the appellant to furnish 250,000 yards of specified serge cloth for the sum of 
$653,500 and to deliver it to the Philadelphia Quartermaster Depot in four equal 
installments on 3 May, 2 June, 2 July, and 1 August, 1941. It included, among 
others, the “Disputes” clause (Art. 12) and the “Delays-Damages” clause (Art. 
17) generally used in Quartermaster supply contracts during that period, 

The appellant was delinquent in its deliveries and, on 9 July 1941, requested 
six weeks’ additional time to meet delivery requirements. On 15 October 1941, 
after an investigation, the contracting officer denied the request for additional 
time and found that the causes of delay were not due to unforeseeable causes 
which were beyond the control and without the fault or negligence of the appel- 
lant. The contracting officer further found that the appellant had failed to 
comply with the requirement of the “liquidated damages” clause of the contract 
that appellant notify the contracting officer in writing of the cause of delay 
within ten days from the beginning thereof as a condition precedent to the grant- 
ing of an exension of time. 

The appellant gave notice of appeal on 13 November 1941 and requested further 
review of the facts. On 11 December 1941 the appellant presented additional 
evidence to the contracting officer, including letters from seven of its suppliers, 
relating various causes of delay. Appellant stated that it did not ask for remis- 
sion of the entire $47,000 liquidated damages but only for six weeks thereof, 
amounting to $25,462. 

On 2 January 1942 the contracting officer acknowledged receipt of the above 
request and advised that he was without authority to take favorable action 
thereon but had forwarded the matter to higher authority. 

On 14 May 1942 the appellant's letter of 11 December 1941, with its inclosures, 
was transmitted to The Quartermaster General. The original letter of appeal 
of 18 November 1941 was not included, apparently through inadvertence, and 
the erroneous impression was given that the appeal was untimely. 

Before the creation of the former War Department Board of Contract Ap- 
peals in August 1942, which was this Board’s predecessor, the duly authorized 
representatives of the Secretary for the determination of contract appeals in 
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this amount were the chiefs of the respective arms and services, including The 
Quartermaster General. 

On 2 June 1942, after unsuccessful efforts to secure findings of fact from the 
Successor contracting officer, The Quartermaster General transmitted the file to 
the Comptroller General, with recommendation that “the attached claim be 
disallowed.” 

A Settlement Certificate was issued by the Comptroller General on 11 Septem- 
ber 1942, holding that the required ten days’ notice in writing was not given 
by the appellant, that the alleged causes of delay appeared to be such as would 
not entitle the appellant to favorable consideration for remission of the col- 
lected liquidated damages, and, further, certified that no balance was found due 
from the United States. 

On 29 September and on 9 November 1942 the appellant acknowledged receipt 
of the Settlement Certificate and requested consideration under Executive Order 
No. 9001. 

On 8 December 1942 the Comptroller General wrote that his former decision 
had been reconsidered and was adhered to and that his office had no jurisdic- 
tion under the cited Executive Order. 

It appears that the appellant filed a request with the War Department at 
some time prior to 14 August 1945 under the provisions of the First War Pow- 
ers Act and Executive Order No. 9001 for the remission of a part of the liqui- 
dated damages assessed against it under this and other Government contracts. 
On 29 January 1947 a second claim was filed for the same relief under the 
provisions of the Act of 7 August 1946 and Executive Order No. 9786. No re- 
lief was granted under either of these claims. On 21 March 1950 the appellant 
filed a petition in the Court of Claims (Case No. 49550) under the provisions 
of the War Contract Hardship Claims (“Lucas”) Act, for losses under this and 
eleven other Government contracts. It appears that certain interlocutory ques- 
tions therein have been disposed of, with the case still pending a hearing on its 
merits. 

On 22 June 1953 the appellant requested this Board to docket and hear its 
appeal from the contracting officer’s decision of 15 October 1941. On 1 February 
1954 Government counsel filed a motion to dismiss the appeal. The motion to 
dismiss was overruled on 21 January 1955 by action of the full Board. 

A hearing was held on the merits of the appeal on 11 May 1955. Upon con- 
sideration of the merits, the Board again examined its jurisdiction in this 
matter and dismissed the appeal for lack of jurisdiction, upon a waiver of action 
by the full Board, in published opinion ASBCA No. 1842, dated 30 March 1956. 

The present motion for rehearing and reconsideration of reference published 
decision of the Board presents the following summary of argument: 

1. The appeal of 13 November 1941 was timely. 

2. The appeal of 13 November 1941 was never filed with The Quartermaster 
General. 

3. The Quartermaster General has never acted upon the appeal of 13 No- 
vember 1941. 

4. The War Department Board of Contract Appeals had jurisdiction over the 
appeal of 13 November 1941 because on 24 August 1942 such appeal was not 
among “appeals pending” before The Quatermaster General. 

5. The War Department Board of Contract Appeals had jurisdiction over the 
appeal of 13 November 1941 since The Quartermaster General was not under the 
terms of the contract authorized to decide such appeal. 

6. The opinion by Mr. Field [published opinion, ASBCA No. 1842, dated 30 
March 1956] is erroneous. 

DECISION 


Counsel for appellant has filed an extensive brief in support of the motion 
herein and of the above summary of argument. 

Careful consideration has been given to the facts and circumstances of this 
appeal, as presented to the Board, including the prior decisions of the Board in 
this matter, and of the aspects of finality with respect to this claim contained in 
the referenced Settlement Certificate issued in 1942 by the Comptroller General. 

Based upon the foregoing, it is the decision of the Board that the motion for 
rehearing and reconsideration must be, and hereby is, denied. 

Dated 9 August 1956. 
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J concur. 
Rosert H. SpPrRoOvuL, 


President and Member 


Board. 


I concur. 
Josepu A. AVERY, 
Member of the Board. 
I dissent. 
GILBERT A. CUNEO, 
Member of the Board. 
I concur, 


Hersert D. TAYiLor, 
Member of the Board. 


I coneur. 
ROSEWELL M. AUSTIN, 
Member of the Board. 
I dissent. 
GEORGE W. CRAWFORD, 
Member of the Board. 
I dissent. 
Sewarp H. Bowers, 
Member of the Board. 
I coneur. 
SUGENE EK. PRAT, 
Member of the Board, 


I concur. 


T concur. JoHN J. HYNES, 
VERNON C. RAWLS, Lieutenant Colonel, JAGC, 
Colonel, JAGC, Member of the Board. 
Member of the Board. I icomcus; 


Absent on leave. CLaupe BE. Rerrzer, JR., 
BEVERLY TUCKER THOMPSON, Colonel, JAGC, 
Member of the Board. Member of the Board. 
Is absent on official business. 


CHARLES F, WELCH, 
Wember of the Board. 


Is absent due to illness. Did not participate in the considera- 
Hucu B. ARCHER tion or determination of this de- 
Member of the Board. ees 
WILLARD WINTER, 
Member of the Board. 


Is absent due to illness. 


REGINALD FIELD, 
Member of the Board. 


CHARLES A. WEAVER, 
Colonel, JAGC, 
Member of the Board. 


I certify that the foregoing is a true copy of the decision and views of the 
Armed Services Board of Contract Appeals on the motion for rehearing and 
reconsideration in ASBCA No. 1842, appeal of Raylaine Worsteds, Inc., under 
Contract No. W 669-QM-10270. 

Dated ————-. 

Wm. M. Lyons, 
Recorder, Armed Services Board 
of Contract Appeals. 


Mr. McDrrmorr. Eleven? I guess that is right. 

Now thereafter, of course, we argued the case before the Court of 
Claims. And on December 5, 1956, the Court. of Claims dismissed the 
petition, adopting a different view of these letters, these three letters 
that we got in 1941, than it had taken of them in 1951 when it over- 
ruled the Government’s motion to dismiss. 

Now in the meantime we had asked the Quartermaster General to 
give us a hearing on our appeal. I have asmall file of correspondence, 
which I ask the committee to accept as either an exhibit or a docu- 
ment produced pursuant to subpena. 

Mr. Harpy. What is the nature of that correspondence, Mr. 
McDermott ? 

Mr. McDermorrt. A letter dated September 4, 1956, which we wrote 
to the Quartermaster General. 

A letter dated September 7, 1956, which we wrote to the Board of 
Appeals. 

A reply of September 17, 1956, from the Board of Appeals. And 
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a letter from the Office of the Quartermaster General dated De- 
cember 14, 1956, signed by Mr. Twomey. 
Mr. Harpy. For the time being, let’s mark it as another exhibit. 
Mr. McDermorr. The file as an exhibit ? 


McDERMOTT EXxuHrsit No. 12 


SEPTEMBER 4, 1956. 
Re Raylaine Worsteds, Inc., W-669—-QM-10270. 
THE QUARTERMASTER GENERAL, 
O fice of the Quartemaster, Washington, D.C. 

Deak Six: It is requested that the Quartermaster General hear and deter- 
mine the appeal of Raylaine Worsteds, Inc., under contract No. W-669-QM- 
10270. 

On December 17, 1940, contract W-669-QM-10270 was awarded to Raylaine 
Worsteds, Inc., Manchester, N. H., for worsted cloth and, by virtue of delays 
in deliveries, $49,771.09 was deducted as liquidated damages. 

Pursuant to the provisions of the contract, extensions of time for deliveries 
were requested and, on October 15, 1941, the contracting officer by findings and 
fact denied the requested extensions. On November 13, 1941, Raylaine Worsteds, 
Inc., duly appealed from such decision. On December 11, 1941, data in support 
of such appeal were furnished. 

Thereafter, on May 14, 1942, the contracting officer forwarded report to the 
Quartermaster General and referred therein to the letter of December 11, 1941, 
as the appeal. Through inadvertence or mistake, the letter of November 13, 
1941, which constituted the appeal, was not forwarded. 

The Quartermaster General on June 2, 1942, after trying unsuccessfully to 
secure findings and fact from the contracting officer, forwarded the file to the 
Comptroller General with the recommendation “that the attached claim be 
disallowed.” The Comptroller General, believing that no appeal had been taken, 
treated it as a claim and issued settlement certificate on September 11, 1942, 
disallowing the claim. 

Raylaine Worsteds, Inc., requested the Armed Services Board of Contract 
Appeals to docket the appeal of November 13, 1941, and such appeal was on 
September 25, 1953, docketed at ASCBA No. 1842. The Board on January 21, 
1955, overruled the Government’s motion to dismiss, but thereafter on March 30, 
1956, upon its own motion, dismissed the appeal for lack of jurisdiction, saying: 

“We find, therefore, that the Quartermaster General was the duly authorized 
representative of the Secretary of War for the final determination of this 
appeal * * *,.” 

On August 9, 1956, motion for rehearing and reconsideration was deried. 

Accordingly, it is requested that the Quartermaster General hear and deter- 
mine the appeal. Since appellant’s evidence has been presented and is part of 
the file of the Armed Services Board of Contract Appeals, it is respectfully sub- 
mitted that the Quartermaster General should secure and consider the record 
at ASBCA No. 1842, above referred to, together with the several opinions 
rendered by the Board thereat. 

It is requested that this letter be acknowledged and that advice be rendered 
as to date and place of hearing. 

Respectfully, 
EpWIn J. McDERMOTT, 
Attorney for Raylaine Worsteds, Inc. 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE QUARTERMASTER GENERAL, 
Washington 25, D. C., 14 December 1956. 


In reply refer to QMGGC 161, Raylaine Worsteds, Inc. 


Mr. Eowin J. McDeERMOTT, 
1128-32 Lincoln-Liberty Building, 
Broad & Chestnut Streets, Philadelphia 7, Pa. 


Dear Mr. McDermott: Reference is made to your letter of 4 September 1956 
concerning the appeal of Raylaine Worsteds, Inc. 
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This Office has reviewed its files relating to the Company’s appeal and has 
carefully considered your request that The Quartermaster General hear and 
determine the appeal. It has been concluded that the decisions of the Comp- 
troller General denying the claim foreclose any administrative action at this time 
with respect to payment of the claim. And, in view of the protracted delay in 
the subsequent assertion of the claim, the statute of limitations is considered a 
further bar. Administrative consideration of the merits of the case would there- 
fore serve no useful purpose. This Office accordingly deems it necessary to de- 
cline to comply with your request. 

Sincerely yours, 
JosePH G. TWoMEYy, 
Chief, Claims, Litigation and Appeals Branch, 
Office of the General Counsel. 


JANUARY 4, 1957. 
Re QMGGC 161, Raylaine Worsteds, Inc. 
OFFICE OF THE QUARTERMASTER GENERAL, 
Department of the Army, 
Washington, D. C. 
(Attention: Joseph G. Twomey, Chief, Claims, Litigation and Appeals 
Branch, Office of the General Counsel.) 

Dear Mr. Twomey: This is in reply to your letter of December 14, 1956, with 
respect to the appeal of Raylaine Worsteds, Inc., of November 13, 1941, under 
contract W-669-QM-—10270 which was timely taken and as to which no decision 
has ever been rendered by the head of the department or his duly authorized 
representative as required by Article 17: Delays-Damages of such contract. 

You state that the decisions of the Comptroller General foreclose administra- 
tive action. This is contrary to the opinion expressed by the Armed Services 
Board of Contract Appeals (Appeal of Raylaine Worsteds, Inc., ASBCA No. 1842, 
Opinion dated 21 January 1955) and the decisions of the Comptroller General 
cited therein. 

It is accordingly requested that your conclusion in regard thereto be recon- 
sidered. 

In your letter it is also stated that in view of the protracted delay in the sub- 
sequent assertion of the claim, the statute of limitations is considered a fur- 
ther bar. Since the appeal was timely taken under the terms of the contract, 
no statute of limitations can arise. Protracted delay was due to the failure of 
the contracting officer to furnish the appeal of November 18, 1941, to the Quarter- 
master General. With respect thereto the Armed Services Board of Contract 
Appeals in its foregoing Opinion of January 21, 1955, concluded that after the 
appeal of November 13, 1941, was initiated, the burden of proceeding shifted 
from the contractor to the Government and that no further responsibility in 
connection with the prosecution of the appeal devolved upon the contractor until 
notice of the hearing of the appeal was received. The Board was of the opinion 
that the Government and not the contractor was chargeable for the delay in 
obtaining hearing on the appeal. 

It is accordingly requested that your conclusion be reconsidered. 

It is submitted that administrative consideration of the merits of the case 
will definitely serve a useful purpose in attaining for the contractor a hearing 
and decision on his appeal in accordance with the provisions of the contract and 
the memorandum PC-L 167 (Appeals) dated January 6, 1952, issued by the 
Secretary of War. 

Accordingly it is requested that the Quartermaster General fix a date for 
hearing on the merits. 

Respectfully, 
Epwin J. McDERMOTT. 

Certified mail—Return receipt requested. 

6c—Wolff. 


Mr. Harpy. I have a feeling that some of it is already in the files 
that we have from the Board of Appeals. 
Mr. McDermorr. No; they may not have this. 


28794—58——20 
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Mr. Harpy. It may be; so some of it should go directly in the record, 

Mr. McDermorr. And then our letter of January 4, 1957, addressed 
to the Office of the Quartermaster General. 

Now the Quartermaster General said this in this letter of December 
14, 1956: 

It has been concluded that decisions of the Comptroller General denying the 
claim foreclosed any administrative action at this time with respect to payment 
of this claim. And, in view of the protracted delay in the subsequent assertion 
of the claim, the statute of limitations is considered a further bar. 

Thereupon, we went over to the Comptroller General. I went in 
personally, that is I went in to see Judge Edward Welch—W-e-1-c-h— 
who is one of the attorneys in the Office of General Counsel to the 
Comptroller General. 

Mr. Harpy. What was that date, again, please, sir? 

Mr. McDermorrt. The date that I went to see him is—that is re 
flected in a letter which I wrote Mr. Wolff. 

I wrote Mr. Wolff on January 15, 1957, and said, “and we were in 
Washington Friday.” Of course, what the Friday is prior to Janu- 
ary 15 can be determined by reference to the calendar. 

Mr. Harpy. 19 

Mr. McDermorr. 1956. 

Mr. Harpy. Thank you, sir. 

Mr. McDermorr (reading) : 
and had a conference with the Assistant General Counsel of the General Ac- 
counting Office. 


Now what we were doing. We were following the decision of the 
Board of Appeals in Cornelia Garment Company, ASBCA No. 16738, 


where the Comptroller General had amended «, certificate of settle- 
ment issued at a prior date. This is what this opinion says: 

On March 25, 1953, the Comptroller General wrote to the Secretary of the 
Army inviting his attention to the dispute of facts existing between the parties 
and requesting, “that this matter be given consideration and a report furnished 


to this Office and in the event of an appeal by the contractor, information show- 
ing action by you or your designated representative on such appeal.” 


And the Board of Appeals in the Cornelia Garment case said: 
From the contents of the latter communication— 


referring to this document— 

it is apparent the Comptroller General did not consider his decision a final 
settlement of appellant’s, to the extent that an appeal from the decision by the 
present contracting officer based thereon would be barred by the Dockery Act. 

Now may I offer that? 

Mr. Harpy. Mark it as another exhibit. 

Mr. McDermorr. Now following—and taking that decision as a 
legal precedent—we went in to see the Associate General Counsel to 
the Comptroller General and after discussion, wrote him—just ad- 
dressed a letter just addressed to “Comptroller General of the United 
States, Washington, D. C., file reference B-30131,” and supplemented 
that by a letter of January 22, 1957. 

Now we furnished him copies of these Board opinions, that is the 
first two opinions—the opinions of January 21, 1955, and the opinion 
of March 30, 1956—and pointed out that the Board said that we had 
taken a timely appeal. 
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Now, of course, we cited the Comptroller General’s decisions. And 
then by a later letter of January 22, 1957, we cited Court of Claims 
decisions, to the effect that never having had notice of the action 
taken by the Quartermaster General when he got this report of Sep- 
tember 11, 1942, we could not be bound thereby. 3 

And on March 12, 1957, the Comptroller General wrote us this 
letter : 

In view of the additional information now available— 
this is addressed to me— 


which furnishes a reasonable basis for the conclusion that your appeal to the 
head of the Department from the contracting officer’s refusal to extend the time 
of performance was proper and timely, the Office settlement of September 11, 
1942, disallowing your claim is being rescinded and the file is being returned to 
the Secretary of the Army for disposition. 

Now, I filed with the Board of Appeals a motion for reconsidera- 
tion of the order of August 9, 1956, overruling our motion for recon- 
sideration of the decision of March 30, 1956, denying our appeal. 

I went down to the recorder’s office, the recorder of the Board, and 
I inquired as to whether the Secretary of the Army had referred 
this document whereby the Comptroller General formally rescinded 
the settlement certificate of September 11, 1942, some 15 years later, 
and asked if that had been referred to the Board of Appeals, and 
the recorder said “No; it hadn’t.” I was informed that Gilbert Cuneo, 
who was then a member of the Board, was a member of some com- 
mittee or other and had thereby some contact with the Office of the 
Secretary of the Army, and maybe, if I saw him, we could get the 
letter referred. 

So I went in to see Mr. Cuneo. I think he might remember this. 
He is an actively practicing lawyer in Washington now. He is with 
the Cummings law firm. ‘He resigned from the Board maybe 3 or 
4 months ago, that is within the last few months. 

He indicated he would consider my request. He didn’t say he 
would do anything about it. 

I called him a couple of days later and he said “No”; he wouldn’t do 
anything about it. 

So I wrote to the Secretary of the Army and asked for an inter- 
view, and I didn’t get any reply. 

Now what I was afraid of was that this document sent back to 
the Secretary of the Army would be routed through Army channels 
right back to the Quartermaster General and this—I don’t know 
what you would call this case, but whatever it is, the thing would 
start all over again. And there was a very great danger that the 
(Quartermaster General, who under the law had no authority, ab- 
solutely no authority whatsoever to decide this case, might have based 
upon this incorrect decision by the Board of March 30, 1956—I say 
that advisedly because it has been disavowed by the Board of Ap- 
peals, themselves, and expressly overruled. 

And the trial attorney for the Government conceded that the opin- 
ion was wrong, that jurisdictien of this appeal never lay with the 
Quartermaster General. It went right to the War Department Board 
of Contract Appeals. I have the original documents issued by Secre- 
tary of War Stimson, back in 1942. 
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But they are reflected in the Board’s opinion, so I don’t think 
there is any necessity of introducing them before the committee. 

So I suggested to Mr. Grew—now Mr. Grew was a resident of 
Manchester, N. H. He had been employed by the old Amoskeag 
mill, that is this mill which closed in 1936. He had friendly rela- 
tionships—you know, when a tragedy happens in a family, if a par- 
ent dies, the children are brought closer together. That is what 
happened up in Manchester, N. H. The tragedy occurring was the 
closing of this tremendous textile mill, which gave employment to 
4,000 people. And it made a family unit of the people of Manchester, 

I might say—I understand that is why—— 

Mr. Harpy. That is an opinion, too; isn’t it? 

Mr. McDermorr. Well 

Mr. Harpy. I think it is. 

Mr. McDermorr. If you call Laurent Trask, who was the recorder 
at one of the depositions in Manchester, N. H., he will tell you that 
he told me that. 

Mr. Harpy. I wouldn’t take issue with you. 

Mr. McDermorr. Anyhow, Mr. Grew at my suggestion wrote let- 
ters to the Representatives in Washington, that is Congressman—I 
think it is a Member of Congress, Merritt-—— 

Mr. CourrNry. Merrow. | Further chorus of “Merrow.” | 

Mr. McDermorr. And Senator Bridges and Governor Adams and 
asked them to request the Secretary of the Army to refer this settle- 
ment certificate to the Board of Appeals decision. 

Now, of course, I wasn’t able to get it. I wasn’t able to get an 
appointment with the Secretary of the Army. As a matter of fact, 


I got a letter later on, which is in the file, in which he said: 


It won’t be necessary to give you an appointment. You filed a motion with 
the Board. 

When we came to the full hearing before the Board—of course, it 
became immediately apparent that they hadn’t this document yet. 
And one of the Board members, Mr. Taylor, from the Navy panel, 
questioned the trial attorney, Colonel Levy, pretty closely and rather 
strongly, about this document. “Where was it’ Isn’t it your duty 
to produce it?” And in the Government’s brief, posthearing brief, 
filed later, Colonel Levy, you might say, took that to heart and tried 
to explain to the Board it wasn’t his fault that he didn’t have it, be- 
cause the Secretary of the Army had, in spite of this what you might 
call magic intercession which was available to us, had sent that docu- 
ment to the Quartermaster General, exactly opposite to what we had 
requested. 

Well, fortunately, it didn’t bother us. We were before the Board 
and the Board took cognizance of the action of the Comptroller Gen- 
eral as reflected in this letter of March 12, 1957, addressed to me, 
which was furnished to the Board. 

And in a full opinion by the Board, the vote being 19 to 0, the 
Board granted the motion and decided that the prior decision of 
March 30, 1956, denying our appeal was legally incorrect. No doubt 
about it. I meant it just referred to what was done in 1942 by the 
Secretary of War Stimson, which is a fact. I mean the documents 
are in the Board’s record. 
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And thereafter, of course—now I might say—I read in the news- 
papers, of course, about Mr. Austin’s statements. At this hearing 
before the Board of Appeals, on April 22, 1957, I had found—l re- 
ported to the Board that in looking at the Board’s file after I filed this 
motion for full hearing, full Board hearing—lI found in the Board’s 
file a draft of an order by the Board denying our appeal, denying 
our motion for reconsideration, and alluding to political influence 
being exercised by the appellant or its attorney as a reason for the 
action in denying the motion and dismissing our appeal. 

Now that is in the records, the statement which I made to the 
Board. 

I said to the Board: 

It seems to me if this is political influence, we ought to have more of it, be- 
cause if every case is assigned to the Board of Appeals for decision, then there 
is no question but that the appellant and the Government will get fair treatment. 

Because this Board, I submit, did a truly magnificent job. It was 
created back in 1942. And there have been plenty of boards created 
at one time or another which have had their tour of duty and then 
just collapsed of their own weight. But this Board has raised itself 
by its own bootstraps. It is really a very fine legal institution. 

As a matter of fact, noting you might say the fond smile of the 
committee chairman, I wrote an article—— | Laughter. ] 

Mr. Harpy. I might just make this observation. There is a differ- 
ence of opinion about the e: cage oes of that Board, too, incidentally. 
And IJ very frankly don’t share yours 

But I don’t want—the only pur pose of interrupting you here now— 
you gave me this opportunity. I don’t want us to get too long a 
dissertation in arguing this case. You have done a pretty good job 
of arguing it already. Iam delighted to have the facts. 

Mr. McDermorr. I appreciate ‘it. 

Mr. Harpy. But I do hope we can avoid some of these expressions 
of opinion. I don’t want to interrupt you. I am going to try to 
give you just as much leeway as possible. But in the interest of time, 
1 think—we have most of these documents. 

Mr. McDermorr. Well, now, I suggest that you might be interested 
in an article I wrote—— 

Mr. Harpy. Is that opinion, too, or is it fact ? 

Mr. McDermorr. Some time ago. 

Mr. Courtney. Was this after your favorable consideration / 

Mr. McDermorr. Of course, I wrote an article on the United States 
Court of Claims before that. I have gotten good decisions from the 
Board and bad decisions. I mean the Board has decided against me 
and has decided for me. It has decided far more important cases 
than this against me. It has decided far more important cases than 
this for me. 

So—I had a case before the Board not too long ago when the 
amount was $398,000. It was decided against me. I mean “it” is 
acourt. It is an administrative court. 

Now, just for the committee’s information—and this is a publica- 
tion of the Philadelphia Bar Association, entitled “The Shingle.” 
All it does is it shows—I was asked to write it, to explain to the 
lawyers in Philadelphia the operations of the Board. 

Now, for instance, since it was created, May 1, 1949, as the suc- 
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cessor to the predecessor Boards, it decided 4,583 appeals, which in- 
volved a total of $26,963,170. And it decided them, I would say, 
as the facts and the law indicated; that is, for the Government and 
against the Government. It didn’t make any difference. 

Mr. Harpy. You analyzed them all to make that decision ? 

Mr. McDrrmorrt. I think, if you talk to an Army lawyer—lI didn’t 
understand that question, sir. 

Mr. Harpy. Well, you decided them according to the facts? I 
just wondered if you were saying that on the basis of your having 
studied their decisions. 

Mr. McDermorr. Oh, yes. I subscribe to the decisions. After 
all, I practiced law before the Board. I have to keep up, you know, 
with the Board’s activities. As you see, the law changes. It 
changed in this case. In January, in January of 1955, they said the 
Dockery Act didn’t apply to a situation like this. 

Mr. Harpy. Well 

Mr. McDermorr. In May 1955, they changed their mind. 

Mr. Courrnry. That, I think, is what our problem is. 

Mr. Harpy. Let’s get back on the track. 

Mr. McDermorr. All right. 

I suggest to the committee, the chairman, for consideration, that 
you invite the Government trial attorney to testify before you, and 
then you will have the other side of the case. 

Mr. Cunnincuam. You mean the Government trial attorney in 
this case? 

Mr. McDermorr. In this case, Colonel Levy, and ask him what. he 
thinks of this case, whether it was decided on the facts and the law, 
or otherwise. 

Mr. Harpy. We will probably have a good many questions to ask 
him. 

Mr. McDermorr. Well, I have a high respect for him. 

Mr. Courtney. As a matter of fact, he didn’t oppose you with any 
evidence; did he? 

Mr. McDermorr. Well, why don’t you ask him? Ask him about 
that. 

Mr. Bares. Let’s not get into opinions around here, Mr. Chairman. 

Mr. Harpy. Let’s get back to the subject. I hope you will try not 
to get too far afield, Mr. McDermott. 

Mr. Bares. He is doing a good job, Mr. Chairman. Let him pro- 
ceed. 

Mr. McDermott. Now, one of the issues before the Board was—of 
course, this has been set out in the newspapers—is how did it happen 
that we got more money from the Board than we asked the contracting 
officer. 

Now, what happened there is this: Raylaine asked the contracting 
officer for a 6 weeks’ extension of time and for the remission of some 
$25,000 in liquidated damages. When we got to the court of appeals, 
after we dev eloped the rec cord, we asked for 15 weeks’ extension of 
time and for remission of all liquidated damages after a given date, 
which amounted to $40,000. 

Why did we do that? We did that because the Board, in the 
Gannon appeal, ASBCA No. 1199, decided December 14, 1953, by 2 
full Board—all the Board members are signatory to it—this situation. 
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And before the contracting officer, the Government had asked and 
obtained a revised contract price of $64 7,000. 

Before the Board of Contract—of Appeals—the Government asked 
for $480,000, or $127,000 less than they had asked before the contract- 
ing officer. The Board said that was proper because when an appeal 
is perfected the case is heard here de novo. i 

ow, using that as a precedent, cited in our brief, we said if the 
Government can change its position from $600,000 before the con- 
tracting officer, to $480,000 before the Board of Appeals, we, too, can 
change our position, from 6 weeks’ extension before the contracting 
officer, to 15 weeks’ extension before the Board. 

And that is what we did. So I suggest that I be permitted to 
introduce that document, sir. 

Mr. Harpy. Mark that as the next exhibit. 

Are you about down to the end of your chronological statement? 

Mr. McDernmorr. Just about, sir. 

Mr. Harpy. Go ahead. 

Mr. McDermorr. When we went before the Board we urged that 
the Board decide that we were entitled to an extension of time because 
there were excusable delays in the default of our supplier; that is, 
the R. H. Hood Co., the United States agent for Harding-Rhodes, 
Ltd., in England, and the supplier of French pins, and we cited 
decisions of the Board that suppliers’ delays are excusable. 

I offer those two decisions for the committee’s information. That 
is the Bergman case, ASBCA No. 475, decided January 31, 1951, 
which was a full Board opinion; and the Andresen decision, which 
was December 13, 1950, ASBCA No. 633. 

Mr. Harpy. Mark them as the next exhibits. 

Mr. McDermorr. Now, it might be said that maybe there was some- 
thing unusual about the Board of Appeals in 1957 giving Raylaine 
Worsteds, Inc., back $40,000 which had been deducted from it in 1941. 

But at the same time the Board of Appeals, in the American Bridge 
Co, case, ASBCA No. 126—American Bridge Co. being a subsidiary 
of the United States Steel Co—decided that it could give them back, 
in 1957, $896,000 for costs incurred in 1942 and 1944 wnder a 1940 
contract. 

I suggest that that be accepted as a further exhibit, if the committee 
please. 

Mr. Harpy. Mark it. 

Mr. McDermorr. Now, of course, the appeal was reinstated and 
was ultimately decided in our favor. 

From a lawyer’s viewpoint, you see, what we were up against was 
this document of May 14, 1952, whereby the commanding general or 
the contracting officer had made a misrepresentation to us. 

Now, strange to say, we had another case somewhat similar to that. 
That was Hager Co., the Hager Co., of Texas; that was decided by 
the United States Court of Claims on February 8, 1955. 

Now, it is reported in the official reports, but I happen to have a copy 
of it. Now, there has been a document submitted by I guess you might 
say some “eager beaver” employed by the Department of the Army 
out in Fort Worth, Tex. 

He said this—this case involved the assessment of about $12,000 for 
material contained in an irreparable or rejected trousers, and of 
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course, denying Hager Co. payment for the trousers, and Hagar Co,, 
“Now, we ought to get paid for those trousers, you used them.” And 
the Army said this: 


Since the irreparable rejects retained by the Government have lost identity 
as Hagar Co. garments, it is impossible at this date to state the disposition of 
them. 


In other words, “We don’t know what happened to your trousers, 
We can’t tell you what happened to them.” 
The court said about this: 


If a plaintiff practices fraud in the prosecution or proof of his case in our 
court, he forfeits his case, no matter how meritorious his claim may otherwise 
have been, or how superrogatory may have been his attempted fraud. We can’t 
tolerate being misled into unjust judgments by answers to our calls which give 
us false impressions as to material facts. We assume the writer of the com- 
munication in question had no intention to mislead his associates, and we are 
sure that his superiors, in responding to our call, had no intention to mislead the 
court, but if the plaintiff’s——— 





Mr. Courrney. Let me 
Mr. McDermorrt (reading) : 


the plaintiff's 








Mr. Courtney. Let me interrupt 
Mr. McDermorr. May I continue? (Reading :) 
if the plaintiff's contentions are valid—— 


Mr. Harpy. Let him finish and then we are going to stop him. 
Mr. McDernorr (reading) : 

The communication was, in effect, a false representation to the plaintiff and 
the court. 

Now, I should read—— 

Mr. Harpy. We will mark it as another exhibit. I just want to 
say this, McDermott. You are getting way afield here now. You are 
putting in stuff here as exhibits which have no relationship to the 
matter before this subcommittee, and I would suggest we get. back 
to the subject and try to stay on the subject and not get so far off. 

Mr. McDermorv. All right. 

Mr. Courrney. I me rely. wanted to observe for the record that there 
is certainly no suggestion that the Government did not answer the call 
by anything but the truth in this instance. 

Mr. Harpy. Let us try to get back to where we were. 

Mr. Courtney. i don’t see what relevancy this has. 

Mr. Harpy. If you will try to avoid bringing in all these extrane- 
ous matters that are not under consideration 1 by “the committee, it will 
expedite the consideration a whole lot. 

Mr. Bares. Mr. Chairman 

Mr. Mitier. Mr. Chairman, I just wonder what the cost of this 
record to the Government is going to be. 

Mr. Bares. Mr. Chairman. 

Mr. Harpy. Mr. Bates. 

Mr. Bares. I wonder if the witness can indicate the reason why 
he read from that paper ? 

Mr. McDermorrt. The reason I read from that is that the court, in 
the Hagar Co. case, characterized a report that there was no infor- 
mation as to what happened to irreparable rejects—characterized 
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that as a misleading representation, because the facts were that the 
Department of the Army’s records showed precisely what happened 
to our trousers. 

Mr. Bares. I understand what you read. Now, pertinency/ 

Mr. McDermorr. Why is that important? I say that this represen- 
tation in the document of May 14, 1942, whereby the commanding 
general reported to the Quarterm: ister General that we had not taken 
a timely appeal, when the facts were that we had, is a similar type 
of mis representation to the misrepresentation characterized by the 
court in the Hagar Co. case as a misleading misrepresentation. 

Now, this misled the C omptroller General. In September 11, 1942, 
he issued a settlement certificate finding no balance due. 

Mr. Cunnincuam. Mr. Chairman, I think that part of the state- 
ment goes to the heart of this whole hearing. 

Mr. Bares. May I just pursue it for a minute, Mr. Chairman? 

Mr. Harpy. Mr. Bates. 

Mr. Bates. Didn't the Comptroller General have the letter before 
him of November 13? 

Mr. McDermorr. He did not, sir. 

Mr. Barres. That was’ withheld from the Comptroller General / 

Mr. McDernorr. It was withheld not only from the Comptroller 
General, but from the Quartermaster General. 

Mr. Courrney. I think, Mr. Chairman, we should stay with the 
record. There is a written record here. No one needs to interpret it. 
The written record is here from the Quartermaster General. He holds 
it in his hand. 

Mr. McDernmorr. I suggest, Mr. Courtney, that it is the duty of 
counsel to interpret a record for the committee’s benefit. 

Mr. Harpy. The Chair 

Mr. Courtney. This is testimony and not your argument. 

Mr. Harpy. The Chair is going to rule on this. right now. This 
whole issue gets down to a matter that me have had before us as to 
whether or not the letter of November 13 constituted an appeal. 

Now, I don’t know—I am not going to get into the argument as 
to whether it did or it didn’t at this time. That is not the thing that 
is before us. 

The trouble is, with the presentation that Mr. McDermott is mak- 
ing here now, is he is making an argument as though he was making 
an argument before the court. And the question as to whether the 
letter of the 13th being before the Board or being before 

Mr. McDermorr. The Quartermaster General. 

Mr. Harpy. The Department of the Army, or the Quartermaster 
General, was whether that was a misrepresentation in the letter signed 
by General McKane—he signed that letter that Mr. McDermott is 
talking about—and whether or not he was right or wrong in stating 
that it was not a timely appeal is a matter for decision “somewhere 
else, and not here, under this circumstance. 

The fact of the matter is that the letter he referred to, dated De- 
cember 11, in the beginning of his second paragraph, referred to the 
letter of November 

So if he accepted the letter of December 11 as a basis for consid- 
ering it as an appeal, he had to be aware of the letter of November 13. 

Mr. McDermorr. That is a good argument. 
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Mr. Bates. That isexactly what I wanted to bring out. 

Mr. McDermorr. That is a good argument. It was made by the 
trial attorney by the Gov ernment and rejected by the Court of Claims, 
Mr. Harpy. We are not going to get into that argument now. 

Weare going to have to cut it off. 

Mr. McDermorr. I was only answering a question addressed to me 
by Member Bates. 

Mr. Bates. Mr. Chairman, I think that goes to the very heart of 
the matter. 

Mr. Harpy. I think it does, but 

Mr. Bares. The problem we have been discussing here the last 
few moments is one, of course, that has concerned me, and I suspect 
the rest of the members of the committee, because the focal point of 
the controversy to date has been the rescission of the Comptroller 
General. 

Mr. Harpy. That is correct. 

Mr. Bares. I would certainly like to be advised as to the facts sur- 
rounding that. And I recognize we are going to have the Comptroller 
General before us. 

Mr. Hess. He is the best information. 

Mr. Bares. But the witness has discussed this matter, and I cer- 
tainly wanted at least to get his judgment on it. That is all I am 
trying to do. 

Mr. Harpy. I am a little troubled by this aspect of it. And I share 
the desire of my colleague from Massachusetts in trying to get all of 
the facts that we can. But when we pick up an opinion or a state- 
ment by a court in some other case with respect to false or misleading 
statements, and all of that kind of extraneous matter, and try to apply 
it to this, I have a little difficulty. 

Mr. Cunnrneuam. Will the gentleman yield right there? That 
opinion he picked up helps my determination, sitting here as a mem- 
ber of this committee, the validity of that other document. 

Mr. Harpy. Well 

Mr. Cunnrneuam. To me it goes right to the heart of the very 
issue. 

Mr. Harpy. The problem is that it raises a question of argument 
as to what was before him. 

Mr. Cunnrncuam. He doesn’t need to argue so much. But then he 
can present his facts. 

Mr. Harpy. That is all right. But my point is this: That there is 
in dispute a question as to whether the letter of November 13 consti- 
tuted an appeal. 

Now, Mr. MeDermott has consistently stated that it did. 

Now, there is some dispute in the testimony before the committee. 
I think we ought to be aware of that. There hasn’t been any indica- 
tion that I am aware of that the letter of November 13 was ignored. 

Mr. Bates. Well, Mr. Chairman, the only inquiry which I made was 
in reference to the statement of the witness. 

Mr. Harpy. I appreciate that. 

Mr. Bares. I asked for the pertinency. If the witness sees fit to go 
to the bother of obtaining information and to read it, it seems to me 
the committee should be advised as to the reason why he is giving 
that and what association it has with this case. 
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Mr. Harpy, ‘There is only one problem that is involved in that, and 
that is frequently witnesses can read a lot of extraneous matter into 
the record. 

Mr. Bares. That is the reason I asked the pointed question: What 
is the pertinency in this case? 

Mr. Harpy. I am glad the gentleman cleared up the pertinency of 
it. I wonder if we could get back on the record. 

Mr. McDermorr. Does the committee—— 

Mr. Bares. Are you all through answering my question ? 

Mr. McDrrmort, I have, if I have answered your question to your 
satisfaction, sir. 

I have a copy of this certificate of September 11, 1942, if the com- 
mittee doesn’t have it yet. 

Mr. Courrnry. The committee has the settlement certificate. 

Mr. Harpy. You do have that? 

Mr. Courtney. Yes. We have the Comptroller General’s files, and 
in it is a copy of the certificate. 

Mr. Gavin. Is it in the record ¢ 

Mr. Courtney. Yes. 

Mr. Hess. It is not in the record as yet. 

Mr. Courtney. Yes; I introduced it at the very first—at least I 
feel I did—along with the Comptroller General’s opinions. 

Mr. Hess. That first day? That isn’t part of the record, John. 

Mr. Courtney. I will put it in. 

Mr. Hess. All right. 


McDermort Exutisit No. 19 


Form 44-A_ Copy. 
SETTLEMENT CERTIFICATE 


GENERAL ACCOUNTING OFFICE, CLAIMS DIVISION 
Washington, September 11, 1942 


Claim No. 1075684. 
In correspondence please refer to above claim number. Certificate No. 
RAYLAINE WoRSTEDS, INC., 

Manchester, N. H. 

Sirs: Your claim for $25,462, representing partial remission of liquidated dam- 
ages assessed because of delay in delivery of the supplies covered by contract 
No. W-669-QM-10270, dated December 17, 1940, has been carefully examined 
and it is found that no part thereof may be allowed for the reasons hereinafter 
stated. 

Under the terms of the contract, you agreed to deliver 250,000 yards of serge 
cloth f. o. b. Philadelphia Quartermaster Depot, Philadelphia, Pa., at unit prices 
of $2.575 per yard for 100,000 yards, $2.61 per yard for 50,000 yards, $2.64 per 
yard for 50,000 yards and $2.67 per yard for 50,000 yards, subject to liquidated 
damage deduction of one-tenth of 1 percent of the price of each article for each 
day’s delay in making delivery after the time specified for delivery. The con- 
tract delivery schedule provided that 25 percent of each item should be delivered 
within 135 days after receipt of notice of award, then 25 percent of each item 
each 30 days thereafter for 3 periods until the remainder of the quantity con- 
tracted for shall have been completed. 

The record shows that you received the notice of award on December 19, 1940, 
establishing May 3, June 2, July 2, and August 1, 1941, as the due dates for 
delivery. The record shows further that you failed to maintain the contract 
delivery schedule and that you were assessed liquidated damages for the delay 
in delivery in accordance with the terms of the contract. 
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Your claim appears to be based on allegations that the delay was due to 
combing difficulties, lack of trained help in Manchester, N. H., inability to 
secure “spot” ton dyeing slower than expected, delay in delivery of needed repair 
parts and additional equipment, delays due to breakdowns, and trouble getting 
combing plant into shape, which you contend to be unforeseeable, beyond your 
control and without your fault or negligence; that the Government was not 
harmed by the delayed delivery; and as the Government has liberalized and 
eliminated various contract penalty provisions since the execution of the instant 
contract, a portion of the liquidated damage assessment should be remitted. 

Article 17 of the contract provided, insofar as is here pertinent, “That the 
contractor shall not be charged with liquidated damages * * * when the delay 
in delivery is due to unforeseeable causes beyond the control and without the 
fault or negligence of the contractor, * * *, if the contractor shall notify the 
Contracting Officer in writing of the cause of any such delay, within 10 days 
from the beginning thereof, * * *. The Contracting Officer shall then ascertain 
the facts and extent of the delay and extend the time for making delivery when 
in his judgment the findings of fact justify such an extension, and his findings 
of fact thereon shall be final and conclusive on the parties hereto, subject only 
to appeal within 30 days, by the contractor to the head of the department con- 
cerned or his duly authorized representative, whose decision in such appeals as 
to the facts of delay and the extension of time for making delivery shall be final 
and conclusive on the parties hereto.” 

Thus the contract provided a definite procedure to be followed by you in order 
to secure relief from the force and effect of the liquidated damage provision in 
the event delays were encountered which, in your judgment, wer due to causes 
excusable under the terms thereof. While you now make claim for remission 
of a portion of the liquidated damages assessed under the contract on the ground 
that the delay was due to causes excusable within the meaning of article 17 
thereof, it does not appear that you gave the required 10 days’ notice in writing. 
While that requirement of the contract has not been complied with by you, the 
alleged causes of the delay appear to be such that you would not be entitled to 
favorable consideration on your claim even though the required notice had been 
given within the prescribed time. 

The stated causes of the delay appear to constitute normal business hazards 
and as such cannot be considered as unforeseeable within the meaning of the 
liquidated damage provision. 

Since the delays were not due to any of the causes for which the contract 
authorizes remission of liquidated damages and as you failed to notify the 
contracting officer in writing of the cause of the delay within 10 days from the 
beginning thereof, there appears no authority for remission of any of the amount 
claimed. 

I therefore certify that no balance is found due you from the United States. 

Respectfully, 
LINDSAY CC. WARREN, 
Comptroller General of the United States. 
By H. L. Jones. 

mk. 

ee: War Department, Office, Chief of Finance, Washington, D. C. Chief of 
Filnance No. 63145. 
Deft’s Ex. No. 38. 


Mr. Courtney. I have explained to you—— 
Mr. Harpy. Is that the last statement you wish to make, Mr. Me- 
Dermott ? 

Mr. McDernorr. If I may offer the certificate at this time, it will 
help to clarify my position, sir. 

Mr. Harpy. I have no objection to having it included as an exhibit. 

Mr. McDermorr. Now, the committee chairman inquired, or I 
might say said that there was some argument as to whether this letter 
of November 13, 1941, constituted an appeal. 

Mr. Harpy. I don’t want us to get into an argument on it, Mr. 
McDermott. There has been some question about it. 

Mr. McDermorr. Mr. Chairman, that has been adjudicated. It is 
res adjudicata. It was decided on January 21, 1955, by the Board of 
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Ap yeals in its opinion and it was decided March 30, 1956, by Mr. 
Feld in his opinion denying the appeal. How could he deny the 
appeal if we hadn’t taken one? No question—the C omptroller Gen- 
eral accepted the two opinions of the Board of Appeals, which I for- 
warded to him as conclusive evidence that an appeal had been taken. 
It can’t be disputed. 

Now, I—— 

Mr. Harpy. Well, I have seen a lot of conclusive statements by 
lawyers disputed before, and I think this one is going to be. 

Mr. McDermorr. I am not saying that I decided that this was a 
timely appeal. I urge 

Mr. Sie. The record is clear. It will speak for itself. 

Mr. McDermorr. All right. 

The court of appeals decision finally came down on November 27, 
1957, some 16 years after the appeal was taken. And, of course, as I 
say, what bloc ‘ked us all the time was this May 14, 1942, representa- 
tion to the Comptroller General that a timely appeal had not been 
taken and the action of the Comptroller General on September 11, 
1942, in certifying there was no balance due us. 

Then, of course, the question was: How do you get paid on a deci- 
sion rendered by the Board of Appeals in 1957 on a 1940 contract, 
where deliveries were completed December 18, 1941 ? 

1 went down to the General Accounting Office. And I have a docu- 
ment—these are all supported by documents which were in the 
record—which refers to my visit. I was told there that, of course, the 
matter was not yet before the General Accounting Office; that it might 
be there were funds available to the Department of the Army which 
could be used to pay this. If not, it would be referred to the General 
Accounting Office, and if there were funds available in the Treasury 
which could be allocated to this, or which were available for the pay- 
ment. of this, the General Accounting Office would certify it and get 
it paid, or if there were none, the General Accounting Office would 
request Congress to make a special appropriation or include it in a 
deficiency appropriation. 

So I wrote to Mr. Wolverton. He is the son of a Member of the 
House, from Camden, and a very fine person. He is general counsel 
to, you might say, the present contracting officer. 

[ forwarded him a copy of the opmion. And I talked to him later 
on, on the telephone. He told me that he didn’t think that it could 
be paid there. He thought it would have to go to the General 
Accounting Office for direct settlement. 

Now, if ‘there is an y way to bury a claim beyond resurrection, it is 
to send it as a claim to the General Accounting Office for a direct 
settlement. That goes to the Claim Division, on the fourth floor of 
the General Accounting Office, and your chances of surviving treat- 
ment there are almost nil. 

Mr. McDermorr. So I thought that it was time that this commu- 
nity spirit in Manchester, N. H., was put, you might say, to a task, 
the completion of which was within its powers. 

Now, for instance, we asked, you might say, the community spirit 
to achieve for us an action by the Secretary of the Army in sending 
this recision of certificate of March 12, 1958, to the Board of Appeals. 
What did he do? The Secretary of the Army sent it to the Quarter- 
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master General, which was exactly what we were trying to prevent. 
So it didn’t do any good at all. 

So we asked the people up in New Hampshire to write letters. 
Mr. Wolff wrote letters. I have copies of all those letters. . They are 
in this file, which is entitled “Raylaine Payment.” 

Of course, I am producing that in response to the committee's 
subpena also. And that contains the correspondence—letters that I 
wrote to the people up in Manchester. For some reason it doesn’t 
contain a letter which I wrote to Mr. Wolff. But there is a letter 
from Mr. Wolff addressed to Senator Bridges, of January 2, 1958, 
and I acknowledge to the committee that that was drafted by me and 
sent to Mr. W. olff, and then I suppose transferred to his letterhead 
and forwarded. 

Now, what that said was—it asked to intercede upon our behalf and 
request the Department of the Army to accomplish the prompt refund 
of $41,284.21 due us. 

Well, now, requests were made by Mr. Grew up in Manchester, 
He is the former office manager of Raylaine Worsteds, Inc., and he 
was employed for some time afterward ‘by the committee of creditors. 
Raylaine went out of business about 19! 53 or 1954, and a committee 
of creditors has been running it ever since. They employed Mr. Grew 
for about 18 months after 

Mr. Courtney. I don’t want to interrupt. 

Mr. McDermorr. After the mill closed. 

Mr. Courtney. Is that the new community from which the spirit 
arises ¢ 

Mr. McDermorr. No. I think that committee of creditors—one of 
the creditors was one of the banks up in Manchester. He wrote a 
letter to Senator Bridges after the amount had been paid. 

I think this was a proper request. Here we had finally gotten a 
decision in our favor, after—well, on my part, about 12 or 13 years 
of effort. And so far as Raylaine Worsteds was concerned, after 
about 17 years of waiting. 

And the refund was made. And here are the documents, including 
the letters which were received by Rhylning Worsteds, Inc., from 
Senator Bridges and from a Member of Congress, Merrow. 

Now, of course, when we got the payment, it was for a somewhat 
lesser amount. And that is explained in the correspondence which 
I had with the contracting officer. 

The Board of Appeals said that we were properly assessed liqui- 
dated damages on the installment due May 3, 1941, and said that 
represented a certain dollar amount. But when the people at Phila- 
delphis produced the liquidated damages statement, which is here, 
they found that was incorrect to the extent of about $800, and they 
asked us if we would take an amount $800 less than the amount that 
had been awarded by the Board of Appeals, and said if we didn’t, 
they would send it to the General Accounting Office for direct set- 
tlement. So, of course, we took it, even though they were bound by 
the Board of Appeals decision and the time for filing the motion 
for correction had long since expired. 

ut. nevertheless we took it, and the amount was paid, and was 
distributed in accordance with the agreement. 
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Now I received a fee of about $19,800, I distributed to Raylaine 
Worsteds, Inc.—that is my check to Raylaine Worsteds, Inc., for 
exactly 50 percent of that amount, and then out of my—out of the 
amount which I retained I sent $950 to Mr. Grew, because he had 
been. the man who did all this work. , He told me he worked 1,495 
hous on his own time getting all this costs and figures together. And 
the committee of creditors—of course, I guess you know it is pretty 
hard to get anything at all out of a creditor. They set the amount, 
actually. I didn’t set it. They said, “We will send Mr. Grew $950, 
if you will do the same thing. *” So I did. That is covered. ; 

Now, in response to the committee's subpena, I produce a copy of 
the deposit ticket showing the deposit of the check from the Treasury 

of the United States to my attorney account in the Philadelphia Na- 
tional Bank, of Philadelphia ; $40,389.24 is the amount. 

Then I produce—well, as a matter of fact, I have here—I didn’t 
know how far the committee’s subpena went into my own personal 
financiai affairs. 

So I got the Philadelphia National to give me a statement, a tran- 
script of a statement, running from January 1, 1958, right down to 
July 21,1958. Ihave all the canceled checks. 

Then, because I had transferred some funds to a joint account that 
Mrs. McDermott and I have in the Pennsylvania company—of course, 
I used to teach accounting at the Wharton School of the University 
of Pennsylvania, so I know something about auditing. 

Mr. Courtney. I was afraid of that. 

Mr. McDermorr. So I got the Pennsylvania company to get me 
photostats of the ledger their ledger sheets of our account, “and I 
have all the canceled checks issued on that. And that goes right on 
down to the date, before the day of the subpena. And ‘then because 
I transferred some money to Mrs. MeDermott’s personal—she has a 
small checking account—I got the bank to get me a transcript of that 
statement, which runs from. December 24, 1957, down to July 3. 

And then I have a new statement which came in as of—well, at the 
end of July. And all the canceled checks drawn by her in those 
dates, 

And I testify under oath that this amount was received by me and 
that I distributed a check to Raylaine i orsteds, Inc., in the amount 
of $20,194.62. I sent a check to Mr. Grew for $250. And on my 
set of books—I keep a complete set—I have a cash-receipts journal, 
a cash-disbursements journal, a general journal, and a general ledger. 
And every item of expense on my books has vouchers to support 

I mean every time I have an audit from the Internal Revenue 
Service—I mean there is nothing, there can’t be a question as to an 
item on my books. 

I invite the audit by the committee. 

And as I say, the balance of nineteen-thousand-eight-hundred-odd 
dollars, is credited to income on my books and, of course, I will pay 
taxes on it, and it will be included in my income-tax return. 

Mr. Harpy. Well, thank you, Mr. McDermott, for that statement 
with respect to the handling of these funds. 

Does that complete the statements you wanted to make this 
morning ? 

Mr. McDermorrt. That does, sir. 
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Mr. Harpy. Mr. Courtne 

Mr. Courtney. I have a few questions. 

Mr. McDermott, would you produce for the committee, if you have 
it in your possession, a copy of a letter addressed to the Honorable 
Sherman T. Adams, by Mr. Allen 8. Grew, written during March, I 
would assume, of 1957, w hich arrived at the Office of the Chief of 
Staff of the Army on March 27, 1957 

Mr. McDermott. I don’t have chat, Mr. Courtney. My recollection 


is 





Mr. Courtney. Does Raylaine have it in its folder? 

Mr. McDermorr. No, no. My recollection is that I had those let- 
ers and had them with me at the time of the hearing before the Board 
of Appeals, on April 22, 1957, and produced them for the Board— 
had them. You see, I didn’t bring these files down. I brought my 
brief and, of course, I had—I always write an oral argument. If ] 
had written an oral statement for this committee, my argument would 
have been much shorter. You see, when you speak extemporane- 
ously 

Mr. Harpy. I am sorry you hadn’t, too. 

Mr. McDermorr. I am sorry, sir. I appreciate the time you have 
given me. I had it then and I think I must have left it there. 

Mr. Courrney. You don’t know what disposition was made of it? 

Mr. McDermorr. No. But I did have it at the time of the oral 
argument before the Board on April 22, 1957. 

Mr. Cunnincuam. Did you leave the copy with them, too? 

Mr. McDermorrt. I only had the copy. I had no other. 

Mr. Cunntncuam. I see. 

Mr. McDermorr. I think I left it there. 

Now, I haven’t seen the transcript, you see, so I don’t know what 
the tr anscript shows. I only know what my oral 

Mr. Courrney. Let me get right down to the case now. 

In the committee exhibit 6, the Chief of Staff of the Army stated 
as follows: 








Reference is made to the referral slip, Office of the Chief of Staff, March 27, 
1957, which referred to the Armed Services Board of Contract Appeals for 
preparation of a draft of reply, correspondence between Hon. Sherman T. 
Adams and Mr. Allen 8. Grew, on the above subject, and the above subject is 
Raylaine Worsteds. 

Now, the question is simply this: Do you have a copy of the letter 
referred to in this memorandum / 

Mr. McDermorr. The answer to the question, sir, is “No.” 

Mr. Courtney. Is “No.” 

Mr. McDermorr. In explanation 

Mr. Courtney. The next question. Let me ask the question. If 
you do not have it, do you know where a copy of the letter is? 

Mr. McDermorr. I would say—and I haven’t communicated with 
him at all. It is possible that Mr. Grew has a copy, but I don’t know 
whether he has it or not. 

Now, I might say, though, that if you examine this file, which is 
entitled “Raylaine Correspondence, ASBCA”—you will find about 
that time I wrote to Mr. Grew—yes. I wrote to him by letter of 
March 22, 1957, and said this: 
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If you could do so, it is suggested that you promptly forward copy of the 
Comptroller General’s letter of March 12, 1957, to the United States Senator 
from New Hampshire and to Governor Adams and request that they— 


and I underlined this— 


ask the Secretary of the Army to promptly refer the file to the Armed Services 
Board of Contract Appeals for disposition. 

Now, I understand that is what he did. 

Mr. Harpy. You did not draft a suggested letter for him? 

Mr. McDermorr. No. Here is my letter. 

Mr. Harpy. No? 

Mr. McDermorr. No, sir. 

Mr. Courtney. Now, I have just a very few questions, Mr. McDer- 
mott. 

On the record as it stands, you have never at any time been in any 
doubt nor your client lacking any information that from and after 
November 13, 1941, you had a written filed appeal from the decision 
of the contrac ‘ting officer ; have you 

Mr. Mc Dermorr. Well, now, of course, I would say that from the 
time I got the case—— 

Mr. Courtney. Now let meask you, Mr. McDermott 

Mr. McDermorr. And that is about 1946 

Mr. Courtney. Were you not in this case in 1942? 

Mr. McDermorr. No, no. 

Mr. Courtney. When did you come into the case? 

Mr. McDermorr. Well, now, the first record I have is a claim un- 
der the Lucas Act dated January 29, 1947. 

Mr. Courtney. Well—— 

Mr. McDrermorr. Which was made by me. It was probably shortly 
after that. 

Mr. Courrney. I am sorry; I have been misinformed. 

So I will direct my question, then, to your entrance into the case 
and that was when? 

Mr. McDermorr. A short time prior to January 29, 1947. 

Mr. Courtney. 19477 

Mr. McDermorr. 1947. 

Mr. CourrNey. At that time, did it come to your attention that 
there was a letter of November 18, 1941, appealing the contractor’s 
decision / 

Mr. McDermorr. In order to give you an honest answer, I would 
have to say it did not. 

Mr. Courtney. When did that letter come to your attention ? 

Mr. McDernmorr. That letter came to my attention when it was 
produced at the pretrial hearing before the United States Court of 
Claims Commissioner on March 28, 1951. It was a document filed as 
an exhibit. 

Mr. Courtney. Mr. McDermott, when you received the files of this 
company for the presentation of this claim there was in those files an 
acknowledgment dated November 11, 1941, of an appeal by Raylaine 
Worsteds, Inc., from a decision of the Contracting Office of October 
15, 1941. 

Mr. McDermorr. Now, Mr. Courtney—— 

Mr. Courtney. Was there not ? 


28794—58 21 
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Mr. McDermorr. Mr. Courtney, that poe of November 19, 1941, 
did not characterize the letter of November 13, 1941, as an appeal. 

Mr. Courtney. But you had knowledge éf a receipt from the con- 
tracting officer on October—I am sorry. 

Mr. McDermort. Mr. 

Mr. Courtney. On November 19, 1941. 

Mr. McDermorr. Mr, Courtney 

Mr. Courtney. Don’t try to anticipate my questions. Merely an- 
swer them. Was that letter in the files or records of this company 
and in your possession in the presentation of this claim, in 1946 when 
you assumed charge of it? 

Mr. Mc DERMOTT. To give you an answer to that, I have to depend 
upon my recollection, and my recollection is that I don’t know. When 
I got this case I got it for presentation of a claim under the war con- 
tract hardship claims statute, that is the Lucas Act. 

Now, in the course of years, in the course of my visits to Manchester, 
N. H., I got additional documents, 

Now, in this file here you will find Raylaine Worsteds’ own copy 
of the letter of November 13, 1941, and the original of this letter of 
November 19, 1941, to which you refer. 

Mr. Courtney. Yes. 

Mr. McDermorr. But when it came into my possession I can’t say. 

I might say that the Board of Appeals has already issued rules 
on the issue of laches. 

Mr. Courtney. I didn’t ask you that question, 

Now, when you came into the case you had possession of a letter 
dated December 11, 1941, from Raylaine Worsteds to the commanding 
officer of the Phil: SE 1 Quartermaster Depot, did you not? 

Mr. McDermorr. I did, sir; yes, sir. 

Mr. Courrnry. And that letter referred to a letter of November 
13, 1941; did it not? 

Mr. McDermorr. I—if you say so, I agree. 

Mr. Courrnry. Well, let me read you this, And I read you the 
first part of it: 

Reconsideration of your decision of October 15, 1941, is respectfully requested. 
Following your letter of November 13, we are attaching letters listed below 
which we hope will be favorably received as additional evidence that the delays 
were due to causes unforeseeable. 

And the letter continues. 

Mr. McDermorr. I acknowledge that the letter so stated. 

Mr. Courtney. Yes. Did you as no inquiry whatsoever con- 
cerning the letter of October 15, 1941, or the letter of November 13, 
1941? 

Mr. McDermorr. The answer to that question is “No”, for the reason 
that 

Mr. Courtney. Well 

Mr. McDermorr. I suggest you let me explain that. 

Mr. Courtney. All right. 

Mr. McDermorr. For the reason that I was concerned with the 
Lucas Act and which was whether or not, that is Raylaine, had about 
the time of the enactment of the first War Powers Act, on December 
18, 1941, made letters requesting relief from the assessment of these 
losses. So I was—as a lawyer, I was looking for pertinent letters, 
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and the only letters which seemed to me to be pertinent were the 
letter of December 11, 1941, and its attachment, and then a subsequent 
letter of January 24, 1942. 

Mr. Courrney. But you made no inquiry of the letter—concern- 
ing the letter of November 13, 1941 # 

Mr. McDermorr. I think at that time, the answer is “Yes.” 

Mr. Courtney. You did? 

Mr. McDermorr. I did not. 

Mr. Courrney. You did not / 

Mr. McDermorr. Well, your question was “you did not?” 

Mr. Courrney. Let me get the question so it is flat. Did you or 
did you not inquire about the letter of November 13, 1941? 

Mr. McDermorr. At the time I was considering the Lucas Act 
proceeding, no. j 

Mr. Courtney. When did you first inquire about the letter of No- 
vember 13, 1941 ¢ 

Mr. McDermorr. About May—I would say about—I am sort of 
at a loss about that. I may have—certainly I saw it on March 28, 
1951, when a copy of it was produced by the Government at the 
pretrial hearing before the United States Court of Claims Com- 
missioner. But certainly I did not attach any legal significance to 
it. 

Mr. Courtney. Oh. 

Mr. McDermorr. Until—— 

Mr. Courrnry. Since that time it has become a notice of appeal; 
has it ¢ 

Mr. McDermorr. Until March 25, 1953, when the Commissioner 
found that we had failed to pursue our contract remedies by filing 
an appeal. 

You see, I was engaged, specifically engaged to proceed to recover 
losses under the Lucas Act. 

Mr. Courtney. Oh. 

Mr. McDermorr. You see, under the Lucas Act we were shooting, 
you might say, for a much higher figure. The company’s accountant 
said that their losses amounted to $383,000 on contracts in the war 
period. 

Mr. Harpy. Go ahead, Mr. Courtney. 

Mr. Courtney. Now, has this letter of November 13, 1941, ever 
been denied to you, on any request which you made ¢ 

Mr. Harpy. I never made a request. 

Mr. Courrney. Has the letter of December 11, 1941, ever been 
denied to you upon any request you made / 

Mr. Harpy. I never made a request. 

Mr. Courrney. Did you make any request of the Quartermaster 
General in P hiladelphia concerning the disposition of the matters 
which resulted in the denial of the claim which you were processing 
on December 11, 1941, that is which the company was requesting / 

Mr. McDermorr. I never knew that the Quartermaster General 
had anything to do with it. 

Mr. Courrney. You made no inquiry ? 

_ Mr. McDermorr. Never knew anything he had anything to do with 
it. 


Mr. Courrney. You make any inquiry? 
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Mr. McDermorrt. I never made any inquiry. 
Mr. Courtney. That is the question. Did you make any inquiry 
of the Department of the Army or the War Department, by whichever 
name it may have been known in 1946? 

Mr. McDermorr. At the time that I was proceeding under the Lucas 
Act I made no such inquiry. 

Mr. Courtney. So that it wasn’t until 19483—— 

Mr. McDermorrt. 1953. 

Mr. Courtney. 1953—I am sorry— that you became acquainted with 
the November 13, 1941, letter? 

Mr. McDermorr. I would say this: I don’t—I wouldn’t say that 
T hadn’t had it before then, but I didn’t attach any legal significance 
to it or become in that sense acquainted with it until March 25, 1958, 

Mr. Courtney. Now I will ask you whether or not the Government 
offered any evidence at any time in this whole proceeding concerning 
the findings of the contracting officer of October 15, 1941? 

Mr. McDermorr. You mean evidence as to the merits, that is? 

Mr. Courtney. Yes. 

Mr. McDermorr. Witnesses to contravene our evidence? And the 
answer is “No.” 

I would suggest that our evidence was so conclusive and indisput- 
able that no contrary evidence could be produced, unless you could get 
somebody from England who said that England wasn’t being bombed 
in 1941. 

Mr. Courtney. So that your case was one without any evidence 
whatsoever in support of the contracting officer’s decision having been 
introduced by anyone representing the Government ? 

Mr. McDermorrt. Mr. Courtney, there was no more evidence 

Mr. Courtney. Is that right ? 

Mr. Harpy. Is that true or not? 

Mr. McDermorrt. The answer is “Yes.” 

Mr. Courtney. The answer to that is “Yes.” 

Mr. Bares. I suggest the witness answer the question in his own 
way. 

Mr. McDermott. I was going to say—you see, the contracting offli- 
cer ruled as a matter of law that these excuses were not—rather these 
delavs were not excusable under the terms of the contract. 

The contracting officer never disputed the facts alleged by us. He 
found the facts which we alleged to be true. That is shown in the 
letter of October 15, 1941. He didn’t dispute our allegations. He 
investigated them and got letters from the suppliers, which affirmed 
our allegations, and I think the contracting officer’s file would probably 
reflect that. 

Mr. Courtney. Now let me ask you this: You state that Colonel 
Levy—vou referred to a Colonel Levy, or Major Levy, or whatever 
it is. Was he your opponent, that is, your opposite, in the trans- 
actions to which you have referred here today ? 

Mr. McDermorr. Well 

Mr. Courtney. From the time of your entrance into the case. 

Mr. McDermorrt. No, no. The first counsel was a Major Maffeo. 
I think he is still in the Army. Then there was—the next man as- 
signed to the case was a Lieutenant Adinoff. 

Mr. Courtney. When did Levy come into the case, if you can recall! 
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Mr. McDermorrt. I think he was assigned to the case about—well, 
he was in the case when I filed the motion—w ell, so far as I am con- 
cerned, within my knowledge, my personal know ledge, he was in the 
case on April 22, 1957, at the full Board hearing. 

Mr. Courtney. Now, Mr. McDermott, at all times since your asso- 
ciation with this claim’ you have been aware of the Comptroller Gen- 
eral’s s opinion of December 8, 1942, and I will give you the number— 
B-31031, being the first decision of the Comptroller General. 

Mr. McDerorr. Well, that is not the settlement certificate. 

Mr. Courtney. No; the decision. 

Mr. McDermorr. Yes; I think I probably had that document 
initialed. 

Mr. Courtney. You were aware of its contents from the time you 
were associated with this case? 

Mr. McDermorr. Bearing in mind that my first association with 
this case was the Lucas Act proceeding. 

Mr. Courrnry. You did know of the decision of the Comptroller 
General ? 

Mr. McDermorr. I think so; yes. 

Mr. Courrney. Yes. You lave that the Comptroller General 
ruled and had so stated upon a technicality; did you not? 

Mr. McDermorr. Well, I think the letter speaks—— 

Mr. Courtney. Isn’t that what the decision says? 

Mr. McDermorr. Well, he decided as a matter of law that the 
settlement certificate of September 11, 1952, should be sustained. 

Mr. Courtney. I am talking about the first Comptroller’s decision, 
which you said plagued you when you got into the case. 

Mr. McDermorr. What really plagued us was the September 

Mr. Courtney. No, no, no. Just let. me ask a question. You can 
make all the explanations you want. I read to you from the decision 
of the Comptroller of December 8, 1942. 

While the disallowance of your claim would appear to be proper on the basis 
of a so-called technicality— 
having been advised of that decision of the Comptroller General, 
did you make any inquiry as to what the technicality was? 

Mr. McDermorr. My understanding 

Mr. Courtney. Well, did you make any inquiry ? 

Mr. McDermorr. You see, Mr. Courtney, I got into this case in 
19 

Mr. Courtney. Well, did you make any inquiry? 

Mr. McDermorr. Did I make any inquiry of the Comptroller 
General? No. 

Mr. Courrnry. Of anyone as to what the technicality was upon 
which the Comptroller General had ruled? 

Mr. McDermorr. Other than reading the full letter, I did not. 

Mr. Courtney. You did not. 

Now, with reference to the settlement certificate, did you advise 
the Board that in 1950 Raylaine Worsteds had specifically requested 
the issuance of settlement certificates on all of its claims, including 
contract W-669 ? 

Mr. McDermorr. Well, as I recall it, that request was refused. 

Mr. Harpy. Now—— 
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Mr. McDernmorr. I would say I did not. I didn’t see the per- 
tinency of it. Suppose I say it in that fashion. 

Mr. Courrney. Well, did you or didn’t you? 

Mr. McDermorr. No: I think the record would show that I did 
not. 

Mr. Courtney. Have you ever requested that that matter be with- 
drawn, the matter of settlement of all of your accounts, in 1950? 

Mr. McDermorr. What is the date of that? 

Mr. Courtney. On or about February 24, 1950. 

Mr. McDermorr. I am not sure if I have that. Can I see it? 

Mr. Courrnry. Well, be at ease and we will go on to something 
else. 

Mr. McDermorr. Let me see if I can locate it. 

Mr. Courtney. You don’t recall it right now. 

Mr. McDermorr. I would say—if you will bear with me a moment, 

Mr. Courtney. Well, let’s ‘pass—I will withdraw the question 
for the moment so we can get on. 

Was the court advised that the machinery which is discussed.in the 
opinion—the Board advised, of November 27, 1957, the last opinion, 

Mr. MoDermorr. Yes. 

Mr. Courrnry. Was any evidence introduced to show that that 
machinery was in fact second hand when it was purchased and put 
into use by this company ¢ 

Mr. McDermorr. I think it was testified at the hearing in Man- 
chester, N. H., that it was machinery from the old Amoskeag mill 
which had been restored by the Amoskeag Machinery Co., which 
was another company owned by this Amoskeag Industries. 

least it was testified where it came from and it certainly wasn’t 
testified that it was purchased new. 

Mr. Courtney. Now I will ask you whether— 

Mr. McDermorr. I don’t think you could have gotten new equip- 
ment in 1941. 

Mr. Courtney. Well, just answer this question now. You had no 
difficulty getting equipment secondhand / 

Mr. McDermorr. W ell, it came from the Amoskeag Mills. 

Mr. Courtney. Yes. 

Mr. McDermorr. You see, the machinery that we got was owned 
by us. That is, Amoskeag Industries owned us and Amoskeag In- 
dustries owned the Amoskeag Machinery Co. and Amoskeag Indus- 
tries own ned the equipn vent which the V put in shs ape for our use, 

Mr. Courrney. Now, I wanted to ask vou this, Mr, McDermott, 
and then we will pass on to the committee. 

Let me ] just be sure I checked you out. 

Mr. Me Dermotr. Maybe you should have tried this case before 
the Board. 

Mr. Courtney. No; Iam not looking for business. 

How long have you been acqui ‘inted with, or are you acquainted 
with—I should ask the question first—with the corporate affairs of 
Raylaine Worsteds, Inc. ? 

Mr. McDermorr. I never have been acquainted with them. 

Mr. Courtney. You are not the: ‘orporate attorney ? 

Mr. McDermorr. No, no. One time I inquired of Mr, Wolff when 
he became the president and he checked somehow and reported to me 
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the date that he became the director and the date that he became 
the president. 

Mr. Courtney. Well 

Mr. McDermorr. But other than that I have no knowledge. 

Mr. Courtney. Then the answer to the question is that you are not 
the corporate attorney / 

Mr. McDermorr. No. 

Mr. Courrney. And unacquainted with corporate affairs 4 

Mr. McDermorr. That is correct, sir. 

Mr. Courrney: I think. that is all. 

Mr. Harpy. Then to follow that up, you have had no part at all in 
any action to dissolve the corporation ¢ 

Mr. McDermorr. No, sir. 

Mr. Courrney. In other words, your sole employment and your sole 
concern has been with this particular claim ? 

Mr. McDermorr. Well, with the Lucas Act case. 

Mr. Courtney. Well—— 

Mr. McDermorr. And this claim arising out of it, you might say. 

Mr. Courrney. Ultimately, this claim. 

Mr. McDermorr. That is right, sir. 

Mr. Courtney. That is all. 

Mr. Harpy. I just got one question that I wanted to ask about. 
And I am not sure, but this was purely—my recollection—I made a 
note actually at the time you testified earlier in your testimony, about 
the November 13 letter, and I wrote down, which I thought was an 
accurate quote from what you said: 

On November 13, Raylaine took an appeal and this was acknowledged on 
November 19. 

You did not intend to convey at that time the idea that it was 
acknowledged to be an appeal on November 19? 

Mr. McDermorr. I did not, sir. 

Mr. Harpy. You left me with that impression. 

Mr. McDermorr. Yes. 

Mr. Harpy. Your later testimony said they did not, I understood, 
and I did not want you to have a conflict in your testimony. 

Mr. McDermorr. That is right. My only point was the fact that 
we wrote the letter on November 13—it was acknowledged that that 
letter was received. 

Mr. Harpy. That answers the question. 

Now, you say that Raylaine was 100 percent community owned. 
You mean by that that all of its stock was owned by local business 
people / 

Mr. McDerrmorr. In the documents—— 

Mr. Harpy. Can’t you answer that “Yes” or “No?” 

Mr. McDermort. Yes. 

Mr. Harpy. I don’t want you to make a speech on it. That is all I 
wanted to know. 

Mr. McDermorr. Mr. Chairman, I am only trying to, in effect, 
inform the committee. I had no personal knowledge—— 

Mr. Harpy. All right. 

Mr. McDermorr. But I have a document in the file which so states. 

Mr. Harpy. That is all right. You testified that it was community 
owned and I wanted to know what you meant. 
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Mr. McDerrmorr. That is correct, sir. 

Mr. Harpy. All right. 

Mr. McDermorr. | 

Mr. Harpy. Now, with respect to your statement that you sought 
the assistance of certain influential people—I don’t think you used 
those words, but in your comment you specifically mentioned Governor 
Adams, Mr. Merrow, and Senator Bridges. 

Did you at any time have personal appointments with any 1 or 
more of these 3 men ? 

Mr. McDermort. No, sir. I have never even seen any of those 
three people face to face. 

Mr. Harpy. Did you include others from the Congress in those who 
were—from whom assistance was sought ! 

Mr. McDermorrt. I leave that up to the people in Manchester. 

Mr. Harpy. Did you or didn’t you ? 

Mr. McDermorr. No; I did not, sir. 

Mr. Harpy. All right, that is all. 

Mr. Hess? 

Mr. Hess. I have no questions. 

Mr. Harpy. All right. 

Mr. McDermorr. I was going to suggest, Mr. Chairman, that Mr. 
Brown has a letter which was addressed to him back in 1954 by Sen- 
ator Ives of New York. That is why I say—they wrote to people 
I didn’t know anything about. 

Mr. Harpy. We will ask them about those things, Mr. McDermott. 

Mr. Fisher. 

Mr. Fisuer. Mr. McDermott, as I understand Raylaine’s request 


or a for the extension of time for delivery of the goods to 


the Army back at the inception of this was based upon their inability 
to get these supplies or parts from England ? 

Mr. McDermorr. That is correct, sir. 

Mr. Fisuer. How do you describe the things ? 

Mr. McDermorr. They were replacement. 

Mr. Fisuer. Combs? 

Mr. McDermorr. Pins for French combs. 

Mr. Fisuer. And that was the only source of supply; is that cor- 
rect ? 

Mr. McDermorr. That is right. There wasn’t any—Mr. Hood so 
testified. 

Mr. Fisuer. All right. And those things were used in the opera- 
tion which produced wool tops? 

Mr. McDermorr. That is right, sir? 

Mr. Fisuer. Do you feel or was it the position of the company that 
they could not obtain wool tops already on the market ? 

Mr. McDermorr. Mr. Lincoln testified in the depositions that on 
prior contracts they had purchased tops outside and had run into so 
much difficulty with it—the top market had tightened up. You had 
to own a topmaking mill to get it in those days. That was that 
system of integration of textile mills throughout New England and the 
South. And Terhune, Yearance & Wolff, who were the factors and 
wool agents for Raylaine Worsteds, Inc., back in 1940 and 1941—they 
were one of the largest in the business. I think their rank was fourth. 
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They just didn’t own a top mill and they couldn’t do anything about 
it. So Raylaine had to set up its own topmaking unit. 

Mr. Fisner. In other words, there were no tops on the market 
available ¢ 

Mr. McDermorr. No; there were not, sir. 

Mr. Fisuer. That is your testimony ¢ 

Mr. McDrrmorr. There was actually a shortage of tops for the 
Army’s requirements, 

Mr. Fistirr. So then your claim, which was finally approved by the 
Appeals Board, was based upon justification for the delay under the 
terms of the contract ? 

Mr. McDermorr. That is right, sir. 

Mr. Fisurr. Now, as I recall the reading of the contract earlier 
in the hearings, it authorized or justified certain delays under certain 
conditions. 

Mr. McDermorr. I think that is a correct statement, sir. 

Mr. Fisuer. Such as fire or unexpected—acts of God, so to speak? 

Mr. McDrrmorr. That is right, sir, or the public enemy. 

Mr. Fisuer. And is it your position that since the war in Europe 
had prevented the delivery of these parts, that that entitled you to 
relief under the contract ? 

Mr. McDermorr. That is correct, sir. 

Mr. Fisuer. And that was the holding of the Appeals Board ? 

Mr. McDermorr, That is right, sir. 

Mr. Fisuer. I was interested in your explanation of how it hap- 
pened that the military appeals—the Contract Appeals Board granted 
you more than you had previously requested, more relief than you had 
previously requested, I suppose before the Comptroller General, and 
I think that was referred to in the Court of Claims also. 

Mr. McDermorr. I think that is correct. 

Mr. Fisuer. Proceeding. 

Mr. McDrrmorr. Yes. 

Mr. Fisner. And you cited several decisions which you felt justi- 
fied the action taken ¢ 

Mr. McDermorr. That is right, sir. 

Mr. Fisuer. Actually, as I understand it, it was a change from the 
extension of 8 weeks to 15 weeks? 

Mr. McDermorr. That is right, sir. 

Mr. Fisner. For delivery—— 

Mr. McDermorr. From 6 weeks to 15 weeks. 

Mr. Fisrer. From 6 weeks to 15 weeks ¢ 

Mr. McDermorrt. Fifteen weeks. 

Mr. Fisurr. Which you had previously asked for the 6 weeks’ 
extension, or the claim was based on an application for 6 weeks’ 
extension. 

Mr. McDermorr. That is right, sir. 

Mr. Fisuer. But before the Appeals Board it was changed to 15 
weeks ? 

Mr. McDermort. That is right. 

Mr. Fisurer. Now, was an original request made for the 15 weeks? 

Mr. McDermorr. No; that was in my brief. 

Mr. Fisuer. At the time? 

Mr. McDermorr. My brief. 
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Mr. Fisuer. I am talking about back in 1941 and 1942, before the 
contracting officer. Did Raylaine at that time request the 15 weeks? 

Mr. McDermorr. I would say “No.” They asked for 6 weeks, 

Mr. Fisner. Six weeks. And the first time the 15 weeks’ request 
was made was in 1947—I mean 1957, before the Board of Military Ap- 
peals, or Contract Appeals ? 

Mr. McDermorr. No. That was made before that. That has al- 
ways been my position before the Board. That was the position which 
I expressed in the brief I filed in 1955, which was considered and 
ruled upon, you might say, by Mr. Field on March 30, 1956. And I 
cited the same ruling of the Board, that is this—I think it is the 
Cornelia decision. 

I mean I didn’t change my legal opinion at any time. 

Mr. Fisner. I see. But I am a little confused myself about how 
the change came about, from the 6 weeks’ extension to the 15 weeks, 
and when that first got into the picture. 

Mr. McDermorr. Of course—— 

Mr. Fisoer. And why did they pick out the 15 weeks? Why 
couldn't it be 18 weeks or 13 weeks? 

Mr. McDermorr. Well, 15 weeks is more or less meaningless. What 
we proved was that from about May 8, 1941, our deliveries thereon 
were delayed by the inability to fet opinions promptly. 

Now, what—and before Mr. Field, in the brief filed then, back in 
1944, we asked that all liquidated damages assessed to deliveries after 
May 8, 1941, be remitted. 

Now, 15 weeks is just more or less of an arbitrary figure. If you 
extend it 15 weeks—well, they were about 4 months late, see—you 
get almost all of your liquidated damages back. You see, 15 weeks 
is a little less than 4 months. 

Mr. Fisuer. You just picked that out as what you at least consid- 
ered to be a reasonable time upon which you might base your request? 

Mr. McDermorr. Well, as I recall it, I supported my position by 
reference to the documents introduced in evidence. 

Mr. FisHer. You mean some supporting statements from Raylaine 
or others? 

Mr. McDermorr. Well, you see, it showed—their production ree 
ords showed the date they set their pin shop, their own pin shop, 
for making pins, inserting pins in segments, for insertion in the French 
combs. And then it showed—they got an order filled by R. H. Hood 
initially and everything was fine. Then, of course, things got from 
bad to worse. And we showed how much French top—you see, we 
had English combs and French combs. The English combs we never 
had any trouble with. They were for the coarser civilian type of 
worsted cloth which was being used then and we could obtain most pins 
without any trouble at all. They were made in the United States, 
But the finer worsted cloth—it is a higher count. These people that 
will come in later know more about the technical feature of this than 
I do. You had to have French combs for them and the only place 
you could get pins was from the Harding-Rhodes Co. in England. 

Mr. Hood testified that after the war—the Army was, of course, 
acquainted with the trouble they had, getting top produced during 
World War II. It brought some people. over from Harding-Rhodes, 
Ltd., and tried to arrange for the establishment of a mill in the United 
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States which would be enabled to produce these replacement pins 
for French combs and it was given up. They couldn’t doit. I think 
the costs were too high and the skill of the workmen—it took too many 
years to ac quire. 

Mr. Fisner. One other question. I want to kind of shorten this a 
little bit. In other words, under the procedure, the hearing before the 
Board of Contract Appeals was de novo? 

Mr. McDermorr. That is right, sir. 

Mr. Fisuer. And therefore Raylaine was not bound by their pre- 
vious request ? 

Mr. McDermorr. That is right, sir. 

Mr. Fisurr. For the 6 weeks extension ¢ 

Mr. McDermorr. That is right, sir. 

Mr. Fisuer. And the Board was not bound by your prior commit- 
ment to the 6 weeks’ extension period ? 

Mr. McDermorr. That is correct, sir. 

I referred to Cornelia as authority for that. The case that holds 
that is Gannon—G-a-n-n-o-n. 

Mr. Fisuer. I see. I think that is all. 

Mr. McDermorr. Thank you, sir. 

Mr. Harpy. Mr. Cunningham. 

Mr. Cunnrneuam. Mr. Chairman. 

Mr. McDermott, I have just one question that to me is important, 
and it requires some preliminary questions which may seem imma- 
terial to the members of the committee. But it is not to me. 

I have heard so much about this exhibit which is now known as 
the letter written in November of 1941—I have forgotten the date. 

Mr. Courtney. Thirteen, 

Mr. Cunnrncuam. Upon which the question of whether or not the 
appeal was properly taken revolves. I understand you practice law 
in the State of Pennsylvania; is that right ? 

Mr. McDernorr. That is right, sir. 

Mr. Cunnrneuam. And that is neither a code State or common- 
law State. It isa peculiar State on procedure; is that correct 

Mr. McDermorr. That is correct. 

Mr. Cunnrneuam. As one law professor said, “It is so peculiar, I 
don’t want to even talk about it.” 

Now, I happen to practice law in a code State, almost identical 
with the New York Code. In our State you can note an appeal in 
a justice of the peace court simply orally and the justice will hold 
it on the docket. That is all that is necessary. You get higher 
up and it requires a different form of notice, where it has to be in 
writing, it must be served upon the appellee, a copy left with him, 
a true copy, and then it must be filed in the proper office, generally 
a clerk, before the appeal, the notice of appeal is perfected. 

I don’t know of any situation in my ite where they ever perfect 
an appeal by simply writing a letter. I don’t say it couldn’t be done. 
I just don’t recall it ever having been done, because the statute has 
specific requirements. I remember in this Congress there was a con- 
tested case. The contestant had the notice served on the contestee in 
proper form according to the statute of the State, but the deputy 
sheriff who served it—and by the way, in our State it has to be a 
qualified officer, to make the service. The copy that he left with 
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the contestee, or a member of his family at his home, which is also 
proper, was ‘signed by the attorney for the contestant and not by 
the contestant himself. The committee of C ongress ruled the whole 
contest out on that one point. 

Mr. McDermorr. Yes. 

Mr. CunnineHam. That it was not signed by him. 

Now, with those examples of the difference of serving the notice, 
I want to ask you this one question: Do you know of any time in 
this hearing, either in writing or opinions written or statements 
orally, there were any questions raised as to the sufficiency of this 
notice and the fact that it was simply by letter? Is that, according 
to your understanding of the procedure before this Board, a sufficient 
notice of appeal, if it 1s in proper form in the letter ? 

Mr. McDermorrt. It is only required by the contract clause which 
governs that appeal in wr iting. 

Mr. CunntncHam. What does the Board require ? 

Mr. McDermorr. Only what the contract requires. 

Mr. CunninGHAM. How is that? 

Mr. McDermort. Only what the contract requires. 

Mr. Cunnineuam. In this case did the contract specify any par: 
ticular way of serving the notice? 

Mr. McDermorr. No. 

Mr. Cunninouam. Did it say it had to be in writing? 

Mr. McDermorr. Had to be in writing; yes, sir. 

Mr. Cunnincnam. But it didn’t say whether it could go through 
the mail or be delivered in person or served by an officer or drawn up 
in any particular form, like you draw a notice for a court ? 

Mr. McDermott. No form is required. 

Mr. Cunnincuam. That is all—well, one more question, Mr. Chair- 
man. 

Mr. Fisher brought out the question of de novo. That is the other 
question I wanted to ask you. Do you understand that this hearing 
before the Board was in the nature of a de novo ease in equity, a trial 
de novo? 

Mr. McDermorr. A de novo case under—— 

Mr. CunntncHam. Would you say it was considered as an equity 
case ¢ 

Mr. McDermorr. No, no. I don’t think the Board has any equity 
jurisdiction. 

Mr. Cunnrncuam. Would you say it was considered as a law case? 

Mr. McDermorr. As a law case, under the contract. 

Mr. Cunntncuam. The rules of evidence as apply to legal cases in 
the courts would then have governed ? 

Mr. McDermorr. That is right, sir. 

Mr. Cunntyenam. And not the rules of evidence for equity? 

Mr. McDermort. I think that is right, sir. Of course, the Board 
has more a liberal view of the rules of evidence applied to law cases 
than perhaps a court would. 

Mr. Cunnincuam. Well, isn’t it true—now you have practiced 
before Government departments and boards, probably more than you 
practice in the courts. Is it your experience that as a rule they are 
more liberal in procedure there than they are in courts of law? 

Mr. McDermorrt. I think so, sir. 
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Mr. Cunnincuam. Very much more liberal, are they not ? 

Mr. McDermorr. Yes, sir. 

Mr. Cunnincuam. In other words, they are seeking to get at the 
merits ¢ 

Mr. McDermorr. That is right, sir. 

Mr. Cunnincuam. That is all, Mr. Chairman. 

Mr. Harpy. Mr. Miller? 

Mr. Miter. No questions. 

Mr. Harpy. Mr. Bates. 

Mr. Bares. Just a short one, Mr. Chairman. 

Mr. McDermott, the question before the Comptroller General as 
I understood it was whether or not an appeal had been made in 
timely fashion, within 30 days; is that correct ? 

Mr. McDermorr. That is correct, sir. 

Mr. Bates. Well, that is the way I understood it. 

Now I read this decision of the Comptroller General and he doesn’t 
refer to that at all. He talks about the failure to give the required 
10 days’ notice in writing. It seems that that is the point that he 
challenges, if I am correct. 

Mr. McDermorr. Now December 8 

Mr. Courtney. Yes. 

Mr. Bares. This is December 11, 1942. 

Mr. Courrnry. 1942. 

Mr. Bares. In the certificate of settlement by the Comptroller 
General. 

Mr. McDermorr. Well—— 

Mr. Bates. He brings up that point of 10 days of notice in writing 
and he has-no reference to the 30 days. 

Mr. McDermorr. Well, that is correct, sir. May I explain it? 

Mr. Bares. Yes, sir. 

Mr. McDernorr. In this document, the report of May 14, 1942, 
from the commanding general to the Quartermaster General, it is 
alleged that the contractor failed to give required 10 days’ written 
notice. 

Mr. Bares. Yes. 

Mr. McDermorr. And I believe that when the Quartermaster 
General endorsed that back to the commanding general of Philadel- 
phia and requested that findings of fact be furnished, the commanding 
general in Philadelphia reported this reply that the contractor was 
not entitled to findings of fact because it hadn’t given 10 days’ 
notice in accordance with the contract. 

Now, of course, if an appeal had been properly taken and had been 
heard, then it would be up to higher authority to rule whether, 
first, 10 days’ notice had been given or whether the contracting offi- 
cer had not by investigating the facts and by securing the facts 
waived the requirement of 10 days’ notice. 

Mr. Bares. I don’t follow that. 

Mr. McDermorr. Well, I am sorry, sir. 

Mr. Bares. I understand what you say, but I don’t follow it in 
reference to my question. Now the contract provides that— 

The contractor shall notify the contracting officer in writing of the cause 
of any such delay within 10 days from the beginning thereof. 


That is one of the requirements. 
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Mr. CunnincHAM. That is on appeal. 

Mr. Bares. That is in the appeal. 

Mr. McDrrmorr. That is discussed on the first appeal, the decision 
of January 21, 1955. 

Mr. Bares. I am trying to determine, Did the contractor do that? 

Mr. McDermorr. Substantially, yes. 

Mr. Bares. And how? 

Mr. McDermorr. Well, he gave written notice. He gave notice 
in May 1941—I think it was by letter of May 24—that he was being 
held up because of delays 

Mr. CunnineHam. Would the gentleman yield? 

Mr. Bares. I would just like to ask counsel: Do we have a docu- 
ment supporting that, the 10 days’ notice? 

Mr. Courrnery. I lost—yes, yes. The answer to your question 
would be “yes”. The documents supporting the 10 days’ notice 
requirements 

Mr. McDermorr. Are before you. 

Mr. Courtney. Are before the Board and were before the Quarter- 
master General at some point or other in the series of endorsements, 

Mr. McDermorr. Well—— 

Mr. Courrnrey. May I explain this situation? Perhaps I can 
help a little bit. 

Mr. Courtney. The contract provides that where the contractor is 
about to have or is confronted with delays, that he must notify the 
contracting officer within 10 days. 

Mr. McDermorr. That is right, sir. 

Mr. Courtney. Of the delay: s actually or prospective. 

Mr. Bates. That is right. 

Mr. Courrney. And ask for a ruling of the contracting officer on 
excuse from those delays. 

Now, then, depending upon the action of the contracting officer, 
we come into another set of notices. If the contracting officer grants 
the excuse or decides that the delays are excusable, then the contract 
goes on and nothing further happens. If he decides, as he did in 
this instance, that the del: ays were foreseeable delays and, therefore, 
not excusable, that sets in motion the 30-day notice requirement. 

Mr. McDermorr. That is right. 

Mr. Bares. I understand all of that. 

Mr. Courtney. All right. So we have here a decision of the con- 
tracting officer in October, October 15, 1941, you see, finding that he 
would not excuse—holding that he would not excuse under the 10-day 
clause. 

The question then becomes whether under the contract he will— 
the contractor will have appealed within the 30 days, which is another 
limitation. 

Mr. Cunnineuam. And the letter was written 29 days later. 

Mr. Covrrney. That is what brings in the question of the Novem- 
ber 13 letter, which was within the30 days. Right? 

Mr. Bares. I understand all of that, but it doesn’t answer my ques- 
tion. 

Mr. Courtney. Well, I mean—— 

Mr. Bares. In the letter of the Comptroller General he stated : 


It does not appear that you gave the required 10 days’ notice in writing. 
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Mr. Courtney. That is right. 

Mr. Bates. Now for the first time I read that. He doesn’t men- 
tion anything about any 30 days. And the condition preceding 

Mr. Harpy. You are not talking about the same thing. 

Mr. Courtney. You are not talking about the same thing, 

Mr. McDermorr. You see 

Mr. Bares. All right; straighten me out. 

Mr. McDermorr. If there had been an appeal within 30 days the 
case would never have come to the Comptroller General, and he could 
not have made a ruling. 

Mr. Courtney. That is right. 

Mr. McDermorr. That you didn’t give 10 days’ notice. Now here 
is what the Board of Appeals said about that. 

Mr. Bares. Let’s go right back to my original question. If a 
contractor gets in difficulty, he must advise the contracting officer 
within 10 days of these prospective difficulties; is that correct? 

Mr. McDermorr. That is right, sir. 

Mr. Bares. Did Raylaine Worsteds do that in this case? 

Mr. McDermorr. I would say “Yes.” 

Mr. Bares. Now, does the Comptroller General, from the language 
which I read, contest that ? 

Mr. McDermorr. I would say he does. 

Mr. Bares. Well, that is exactly the point that I am making. 

Now in this letter I see no reference whatsoever to a 30-days’ 
question. He turned—— 

Mr. Courtney. That is not necessary. 

Mr. Bares. He turned it down on the basis of the 10 days’ failure 
to notify. 

Mr. McDermorr. You see, he is not concerned in his job, in the 
settling of claims, as to whether—suppose I withdraw that. 

He must be informed that the appeal procedure of the contract has 
either been decided adversely to the contractor or has been followed 
by the contractor before he can come into it. 

See, when he issued his September 11, 1942, he did that on the basis 
that no appeal has been filed. He doesn’t have to mention that. You 
see, the contracting officer so reports. 

Mr. Bares. I understand all of that, too. But I am talking about 
from a legal point of view, one of the discussions of the contract was 
that 10 days’ notice would be given. 

Mr. McDermorr. All right. Now 

Mr. Bares. And you say in your opinion 10 days’ notice was given. 

(Mr. McDermott nods.) 

Mr. Bares. The Comptroller General says in his judgment it was 
not given. 

All I am trying to find out is, What evidence do you have that it 
had been submitted ? 

Mr. McDrrmorr. Well, now, we submitted these documents to the 
Board of Appeals. <A letter of May 6—a letter of May 12, 1941, a 
letter of July 9, 1941, and a letter—I think probably they are our best 
two letters. 

Now you see, the law as established by the United States Court. of 
Claims is that the contracting officer may, by his conduct, waive the 
10-day notice requirement. 
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You see, the contract permits the receipt of notice subsequent to 10 
days. There is that provision in the contract. Suppose I read that. 

Mr. Bares. You mean there is a waiver ? 

Mr. McDrermorr. There is a provision for waiver in the contract. 

Mr. Bares. You advised us early in the day that that is so? 

Mr. McDermorr. That is right. 

Mr. Bares. And I understand that. But was a waiver granted in 
this case ? 

Mr. McDermorr. The Board of Appeals held that the contracting 
officer’s conduct constituted a waiver. 

Now, you see, that is like saying—let’s see, how would I express that 
you can say I waive this or you can take action on the request and 
thereby do the same thing. 

Mr. Bares. Now, I will go back to my original statement, that the 
Comptroller General as far as I could determine, turned down this 
request because of the untimely appeal. 

Mr. McDermorr. That is right. 

Mr. Bares. Is that correct ? 

Mr. McDermorr. That is correct, sir. 

Mr. Bares. Well, will you find me any reference to that in this 
certificate of settlement in which he commented on that case / 

Mr. McDermorr. The—— 

Mr. Courtney. The certificate of settlement—— 

Mr. Harpy. That had been done previously. 








Mr. Courtney. The certificate of settlement doesn’t pass on that 
question. 

Mr. Bates. Well—— 

Mr. Courtney. The company, after the certificate of settlement 


was issued, specifically requested an opinion of the Comptroller 
General. 

Mr. McDermorr. Well, now, that is the point there. They 
asked—— 

Mr. Courrney. That is what happened. So you will find the settle- 
ment certificate is September 11, 1941- 

Mr. Bares. 1942. 

Mr. Courtney. I am sorry, 1942; and the Comptroller General’s 
opinion from which you just quoted is December 8, 1942, after the 
certificate was issued. 

Mr. Bares. The one I just quoted was September 11, 1942. 

Mr. Courrney. That is right. 

Mr. Kunn. He has the exhibit. 

Mr. Courtney. That is right. 

Mr. Bares. So there were two decisions. 

Mr. Harpy. There was a prior decision. 

Mr. Bares. Prior decision. 

Mr. Harpy. On the appeal. 

Mr. Bares. All right. Now, how did the Government waive the 
question of the 10 days? I still don’t understand that. 

Mr. Courrney. Mr. McDermott can explain it. 

Mr. McDermorr. Here is what the Board of Appeals said: 

There is no indication in the record that the contractor's difficulties or their 
causes were brought to the contracting officer’s attention at any time prior to 


the date on which the delivery of the first 25-percent installment of cloth was 
due. 
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Mr. Bares. That is the court of appeals? 

Mr. McDermorrt. Yes. 

Mr. Bares. I wanted to address myself to the Comptroller Gen- 
eral. Now, the Comptroller General in this letter of September 11, 
1942, stated that you did not, that is Raylaine did not, fulfill one of 
the requirements of the contract, namely 10 days’ notice. 

Mr. McDermorrt. Well 

Mr. Bares. Within 10 days. Now if the Comptroller General put 
out a judgment like that, what made him change his mind later on? 
Why wasn’t it finally a point of view of the Comptroller General ? 

Mr. McDermorr. Well 

Mr. Bares. What disposed of that issue, is all I am trying to find 
out. 

Mr. McDermorr. What disposed of that issue was that there was 
an appeal pending at the time which hadn’t been disposed of and 
under the Comptroller General’s decisions a contract could not be 
referred to him for decision of a claim thereunder until the appeal 
was disposed of. 

Mr. Bares. Well, that is all right. But finally he still had before 
him the question of whether or not this contractor lived up to the 
contract; is that correct 4 

Mr. McDermorr. No. See, he doesn’t have that question before 
him. Since we are proceeding under the contract clause and the ad- 
ministrative agencies appointed have decided the issue, it never goes 
to the Comptroller General. 

Mr. Bares. But this thing did go to the Comptroller General ? 

Mr. McDermorr. Well, it went to the Comptroller General because 
the Department of the Army, you might say, took the position we 
hadn't taken a timely appeal. 

Mr. Bares. That is right, and that was—I was under that view 
until I started reading this thing. 

Mr. McDermorr. You see, he is expressing an opinion as to the law 
and the facts as presented to him. 

Mr. Bares. That is right. 

Mr. McDrermorr. Now, when we came to the hearing before the 
Board of Appeals, where we got a hearing—you know, this company 
wrote, I guess, a good many people for about 15 years before it got 
a hearing. When it gota hearing, it produced these documents 
which—I don’t know whether they were before the Comptroller Gen- 
eral or not. And they are these letters—particularly the letter of 
July 9, 1941. That is specific notice of what their trouble was. 

Impossible to secure combing space and sufficient tops for quick delivery. Our 
worsted combing plant in Manchester was idle for a number of years. It was 
started for the Government. And all the pins for the French combs, as these 
are imported from England—there have been many delays and the shortage is 
very acute. 

It is all in this letter of July 9, 1941. And the Board ruled in 
effect —— 

Mr. Bares. What Board ruled ? 

Mr. McDrermorr. The Board of Appeals. 

Mr. Bares. The Board of Appeals. 

Mr. McDermorr. In the first opinion of January 21, 1955. They 
ruled, in effect, that “You had no excuse for your first installment due 

28794—58——22 
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May 3, 1941, but insofar as subsequent installments are concerned, you 
did have timely notice,” with respect to that. 

Mr. Bares. Timely notice in reference to the 10 days? 

Mr. McDermorr. Ten days; yes, sir. 

Mr. Bares. Now, that having been done, the Comptroller General 
never brought that point up again, later on when he rescinded the 
certificate of settlement? He never brought that issue again, on the 
10 days? 

Mr. McDermorr. He did not, sir. 

Mr. Bares. Now, did the Board of Contract Appeals ever bring 
that question up again? ; 

Mr. McDermorr. The Government urged that. That is, the Gov- 
ernment attorneys urged that before the Board in support of their 
motion to dismiss. That was Major Maffeo, who was the trial attor- 
ney, signed. That is in their brief. 

Mr. Bares. Then it was discussed later on ? 

Mr. McDermorrt. Yes. 

Mr. Bares. Then it just didn’t disappear from the Board ? 

Mr. McDermorr. No, no. As a matter of fact, it was referred to— 
I think it might have been referred to in the fourth opinion. I am 
not too sure about that. But it is specifically referred to in the first 
opinion. And citing the United States Court of Claims cases and 
other Board appeals decisions rendered prior to that date, it said that 
there was substantial compliance with the 10-day-notice rule. 

I checked the decisions which they referred to, that is the Court 
of Claims decisions, and those decisions went on the basis that the 
contracting officer by investigating the causes of delay asserted and 
by getting all the facts with respect to them, had w aived the 10- day- 
notice rule. That is the state of the law as announced by the United 
States Court of Claims under these contracts. 

Mr. Bares. And then for all intents and purposes, except the at- 
torney for the Government, it wasn’t mentioned any more? The 
Comptroller General didn’t object to that any longer ? 

Mr. McDermorr. That is right, sir. 

Mr. Bares. That is all I am trying to establish. 

Mr. FisHer. Let me ask one question, please, Mr. Chairman. 

Mr. Harpy. Mr. Fisher. 

Mr. Fisuer. I assume later the committee will hear from the Comp- 
troller General, who would probably be the best person to answer this 
question. 

You referred to the act of the Comptroller General in rescinding 
the September 11, 1942, finding ? 

Mr. McDermorrt. Yes, sir. 

Mr. FisHer. In which he based it upon new information ? 

Mr. McDermorr. Yes, sir. 

Mr. Fisuer. You used the word “new information.” Specifically, 
what did that refer to, that new information ? 

Mr. McDermorr. That referred to the first two decisions of the 
Board of Appeals, that is the decision of January 21, 1955, overrul- 
ing the motion to dismiss, and deciding that an appeal had been taken 
in time, that is the November 13 letter was a timely appeal, and the 
March 30, 1956, decision of Mr. F ‘eld, stating that the : appeal had been 
properly taken but denying it on the ground of lack of jurisdiction. 
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Mr. Fisuer. I see. Which was new as it related to the original find- 
ing of the Compt roller General ? 

Mr. McDermorr. That is right, sir. 

Mr. Courtney. Mr. Chairman, I have just a few questions. 

Mr. Fisuer. I would like to commend him for a very able presen- 
tation here today. 

Mr. McDermorr. That is very kind of you. 

Mr. Fisuer. You certainly prepared your case very well as a mem- 
ber of the legal profession. 

Mr. Courrnry. To sum up, I have a very few questions about what 
has transpired here on the transactions in which you were identified, 
Mr. McDermott. 

You testified you were first engaged by Raylaine Worsteds, Inc., to 
prosecute claims under the Lucas Act? 

Mr. McDermorr. I have—since you brought that up, in that fash- 
ion, I have a recollection that I may have in 1945 submitted a request 
for relief, sometime in 1945 submitted a request for relief under the 
first War Powers Act, but I have no papers. 

Mr. Courtney. Well, let me state—from your petition, and I will 
refresh your recollection, whether you did or you didn’t do that. If 
you were seeking relief under the first War Powers Act, it would be 
with reference to the total business of the company; would it not? 

Mr. McDermorr. No, no. It would be with respect to a particular 
contract. 

Mr. Courtney. It would be with respect to a particular contract? 

Mr. McDermorr. Yes. 

Mr. Courtney. Now in 1945, then, you made no inquiry about the 
circumstances surrounding the denial of appeal on this particular 
contract; did you? 

Mr. McDermorr. That is a slight digression. 

Mr. Courrney. Well—— 

Mr. Harpy. How long are you going to be? We are going to 
have to adjourn. 

Mr. Bares. Yes; it is 10 minutes of 1. 

Mr. Courtney. If we are going to digress, I better-——— 

Mr. Harpy. The witness made a very clear statement, but we are 
getting a lot of extraneous stuff. 

Mr. Bares. He will be here this afternoon. 

Mr. Courtney. Certainly he will be here this afternoon. 

Mr. Bares. Then I would suggest, Mr. Chairman—it is 10 minutes 
here. 

Mr. McDermorr. I think I am here until I am released by the 
committee. 

Mr. Harpy. What else do you need to develop here? I don’t want 
to get off in another tangent. 

Mr. Courtney. Perhaps we had better recess. I will tell you what 
I want. 

Mr. Harpy. Let the committee stand in recess until 2 o’clock. 

Mr. Minuer. Make it 2:30. We only have an hour; 2: 30. 

Mr. Harpy. All right, notify Bill Hess, 2: 30. 

Mr. Fisuer. 2: 30 is better. 

(Whereupon, at 12:55 p. m., the subcommittee recessed to re- 
convene at 2:30 p.m. of the same day.) 
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AFTERNOON SESSION 





Mr. Harpy. Let the committee be in order. 
Mr. Courrnry. Mr. Chairman—— 
Mr. Harpy. Mr. Courtney, let’s try to dispose of this matter 

quickly. 

Mr. Courtney. Very quickly, Mr. Chairman. 

May I note the presence of a quorum, under the rule‘ 

Mr. McDermott, you came into this case, you said, and your first 
interest was in prosecuting the claims of Raylaine Worsteds, Inc., 
under the Lucas Act of 1946: is that right ¢ 

Mr. McDermorr. Well, now—— 

Mr. Courrney. Or your pramery interest. I think you said you 
were shooting for the big fish ? 

Mr. McDermorr. That is right. 

Mr. Courrney. Is that right? 

Mr. McDrrmorr. I said—— 

Mr. Courrney. Is that right? Is that what you testified to? 

Mr. McDermorr. The first document that I have is the January 
29, 1947, claim for relief under the Lucas Act. But I have a recol- 
lection that at some time prior to that, and after the latter date of 
the so-called Lucas Act, whatever that is, July 1, 1944—I think it 
iS 





Mr. Courrnry. August 14, 1945. 

Mr. McDermorvr. Yes. 

Mr. Courrney. You mean the date on which you must haye— 

Mr. McDermorr. The date prior to which he must have filed the 
letter. 

Mr. Courtney. Upon which the contractor must have filed his let- 
ter; yes. 

Mr. McDermorr. It was some time subsequent to that, maybe 
about—oh, I would say a year or so thereafter—that this matter 
came to me just as a bunch of papers, and my first look at it was to 
see whether there was any possibility of getting the First War Pow- 
ers Act relief. 

Mr. Courrney. Yes. 

Mr. McDermorr. Which, under Executive Order 9001, provided 
for the remission of liquidated damages. 

Mr. Courtney. That is right. 

Mr. Harpy. How did it get to you, and wouldn’t you have any- 
thing to show when it happened ? 

Mr. McDermorr. You see, this Court of Claims case terminated 
some time ago and I closed the file. 

Mr. Harpy. All right. 

Mr. McDermorr. And the Board of Appeals case terminated and 
L closed the file. And these papers are not all of the papers that I 
must have. 

Mr. Courtney. Let me ask you this: 

In your petition in the Court of Claims which you signed, 
49550, on March 21, 1950, you state that no relief was gr: anted al 
section 201 of the First War Powers Act ? 

Mr. McDermorr. That is a correct statement. 
Mr. Courtney. That is right? 
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Mr. McDerrmort. Yes. 

Mr. Courtney. So that up to that time your interest in the con- 
tract which we are now considering was—whatever interest you had 
displayed terminated that no relief would be granted to you under 
the First War Powers Act; is that right? 

Mr. MeDermorr. I can’t answer the question. I am not sure that 
I understand it. 

Mr. Courtney. Let me rephrase the question. Paragraph 9 of 
your petition states: 

No relief was granted under section 201 of the First War Powers Act, and 
no relief was proposed to be granted by any other department or agency under 
the act of August 7, 1946. 

Now, that is your statement, isn’t it ? 

Mr. McDermorr. That is correct. 

Mr. Courtney. And that is shortly after you came into the em- 
ployment of Raylaine, Inc.; is that right ? 

Mr. McDermorr. Well, of course, this petition was filed March 21, 
1950. 

Mr. Courtney. I just said that. 

Mr. McDermorr. Yes. 

Mr. Courtney. I just said that. 

So that you terminated your interest in anything under the First 
War Powers Act as a representative of Raylaine. You had gotten 
no relief. You were then proceeding under the Lucas Act, for which 
purpose you filed this petition, which is No. 49550. That is the time 
you decided to shoot for bigger fish ; isn’t that right? 

Mr. McDermorr. We filed the claim under the provisions of the 
regulations on January 29, 1947, with the contracting officer. 

Mr. Courtney. Yes, that is right. And—— 

Mr. McDermorrt. And that claim having been denied. 

Mr. Courtney. Yes. 

Mr. McDermorr. In two opinions by the War Contract Hardship 
Claims Board. 

Mr. Courtney. Yes. 

Mr. McDermorr. Then we provided in the Lucas Act—— 

Mr. Courrney. That is right. 

Mr. McDermorr. Under the Lucas Act, in the Court of Claims. 

Mr. Courtney. That is exactly right. So you were interested in 
the proceedings under the Lucas Act, weren’t you? That is what 
your interest was and that is why you were trying to perfect the 
claim ¢ 

Mr. McDermort. That is a correct statement. 

Mr. Courrnry. Yes. So you come up to 1950 and you have been 
denied administrative relief, and you filed this petition, which is 
under the statute, under the law——— 

Mr. McDermorr. Yes. 

Mr. Courrnery. You filed this petition of March 21, 1950? 

Mr. McDermorr. That is correct. 

Mr. Courrnry. Now, at that time you were interested in all of the 
contracts of this Raylaine, Inc., weren’t you? 

Mr. McDermorr. That is correct. 

Mr. Courtney. As a matter of fact, you had to be, because the law 
dealt with total losses on total operations; isn’t that right? 
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Mr. McDermorr. Yes. 

Mr. Courtney. Between the period September 10, 1940, and August 
14, 1957. So-that was your interest. And every move and every. act 
that you took was in furtherance of the prosecution of that claim; 
isn’t that right ? 

Mr. McDermorr. I think that is a correct statement. 

Mr. Courtney. You did nothing with respect to any individual 
contracts, did you ? 

Mr. McDermorr. I don’t recall that I did. 

Mr. Courtney. All right. And then in pursuance of the rights 
afforded to you in the Court of Claims, then you finally came up to 
the call for supporting evidence from the different departments, which 
was returned to you some time in 1951, with the documents furnished 
you from the Office of the Quartermaster General—your McDermott 
No. 

Mr. McDermorr. March 28, 1951. 

Mr. Courtney. Yes, your McDermott No. 3? 

Mr. McDermorr. That is right. 

Mr. Courtney. That is right. That was your first. interest and 
your first act with respect to the claims of this corporation, included 
among which was the contract we are now considering, W-669 4 

Mr. McDermorr. That is a correct statement. 

Mr. Courtney. That is all. 

Mr. Cunnineuam. May I ask a question right there? Just on pro- 
cedure: Explain that call to me. Is that the same as a motion for 
disclosure of evidence ? 

Mr. McDermorr. That is correct, sir. 

Mr. Cunnincuam. And it is made by one of the litigants? 

Mr. McDermorr. The motion is filed alw: ays by the plaintiff in the 
Court of Claims. The defendant would move for discovery. 

Mr. CunnineHam. Would do what ? 

Mr. McDermorr. Would move for discovery, whereas the court 
would issue a call upon the department. 

Mr. Cunnincuam. Discovery and call are the same thing? 

Mr. McDermorr. They are the same thing. 

Mr. Courtney. Discovery is you are right under the rules of the 
court. 

Mr. Cunntncuam. That is what I was asking. 

Mr. Courtney. To have the Government produce whatever infor- 
mation from its files may pertain to the claim in question. 

Mr. McDermorr. Whatever is specified in the call. 

Mr. Courtney. Whatever is specified. 

Mr. Harpy. Do you have anything further ? 

Mr. Courtney. That is all. 

Mr. Harpy. Thank you, Mr. McDermott. 

Mr. McDermorr. Thank you, sir. I appreciate the opportunity of 
appearing before the committee. 

Mr. Courtney. I have a question with respect to all of these docu- 
ments, on which I would like the guidance of me committee. I think 
the correspondence files might be pertinent. I doubt from the ex- 
planation that the witness has given the disposition of the moneys 
that they would be pertinent to an inquiry. 
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I would propose that his personal documents, he having explained 
the disposition of the moneys which he received 

Mr. Harpy. You mean his bank records? 

Mr. Courtney. His bank records. I doubt that they would con- 
tribute anything to the exercise. We propose, therefore, to the com- 
mittee that he be released of them and that the correspondence files 
which have been under discussion this morning, three of them 

Mr. McDermorr. Four of them. 

Mr. Courrney. Four of them, really, be submitted for the use of 
the staff. 

There are actually without separation only a few documents within 
them that are pertinent. But rather than strip them here, I think 
that would be the solution. And that the other material that the 
witness has brought be released to him and he be released from 
subpena. 

Mr. Harpy. Suppose we follow that procedure, and that the staff 
release to Mr. McDermott 

Mr. Courtney. Well, he has them in his possession. 

Mr. Harpy. Those documents which we will not require. 

Mr. Courtney. That is right, that he submit the four folders which 
he used in the course of his discussion this morning, and that he be 
relieved of the presentation of his bank records, which have been fully 
explained. 

Mr. Bares. Mr. Chairman. 

Mr. McDermott, this money » then—y ou turned this over to whom, 
the balance, after you had yours! ¢ To one individual? 

Mr. McDermorr. No. I drew a check to Raylaine Worsteds, Inc., 
the corporation—— 

Mr. Bates. Now, I thought that was defunct at that time ? 

Mr. McDermorr. Now, the corporation retained its corporate exist- 
ence. 

Mr. Bares. I see. 

Mr. McDermorr. Only for the purpose of this claim, actually. 

Mr. Bares. I see. 

Mr. McDermorr. Then that check 

Mr. Courtney. This is a Government check. 

Mr. McDermorr. That check was endorsed by Raylaine Worsteds, 
Inc., too, and deposited by Meinhard Greef & Co. And, of course, 
Meinhard Greef & Co. was the factor for Raylaine Worsteds, Inc., 
and really ran this creditors committee. Mr. Wolff has for the com- 
mittee as an exhibit the statement by Meinhard Greef which shows 
the distribution of the proceeds they got from us. 

Mr. Bares. I see. They resorted to factoring ? 

Mr. McDermorr. That is right. 

Mr. Harpy. Now, McDermott, so far as your appearance is con- 
cerned, you will be excused for the time being and you will be notified 
if your presence will be subsequently needed under the subpena. 

Now let’s call the other witnesses. 

Mr. Courtney. Mr. McDermott, you are to act as counsel, I believe 
for Mr. Wolff, and even though you are not corporate counsel, you 
are to be counsel for these witnesses. 

Mr. McDermorr. Thank you, sir. 

Mr. Courtney. Mr. Wolff and Mr. Brown. 
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Mr. Harpy. Take seats, gentlemen. 

Mr. Courtney. Mr. Wolff and Mr. Brown, would you sit in these 
chairs now. The reporter already has your name. 

Mr. McDermott, you can find yourself a place. You can take those 
out at your convenience. 

Mr. Courtney. Now, you gentlemen have been identified. I will 
direct my questions to you, Mr. Wolff. If you find you need the as- 
sistance of Mr. Brown, direct them to him and he will answer the ap- 
propriate request. 

(1) When did you become affiliated with the Rayvlaine Worsteds, 
Inc? 

Mr. Wourr. I wouldn’t know the exact date. 

Mr. Courtney. Well, approximately. 

Mr. Woirr. Somewhere in 1941, I think. 

Mr. Courtney. In 1941? 

Mr. Wourr. Right. The records will show. 

Mr. Courtney. Did you become a director of this corporation on 
or about February 8, 1940? I was reading from your— 

Mr. Worrr. Probably, yes. 

Mr. Courtney. And president on December 22, 1941? 

Mr. Wotrr. That is correct. 

Mr. Courtney. So you have been affiliated with the corporation 
during the period which we are concerned with now ? 

Mr. Wo rr. Yes, sir. 

Mr. Courtney. At some point or other a Mr. John G. Humphries 
became the president of the corporation ? 

Mr. Wourr. At its inception. 

Mr. Courrney. At its inception ? 

Mr. Wotrr. Yes. 

Mr. Courtney. You were not a stockholder / 

Mr. Wotrr. Not at the inception of the corporation. 

Mr. Courtney. Yes. Now, the corporation was formed and owned 
by whom? 

Mr. Worrr. I think it is called the Amoskeag Industries. 

Mr. Courtney. Well, let’s get down to Raylaine Worsteds, Inc. : (1) 
when 

Mr. Wourr. Amoskeag Industries were the ones that formed Ray- 
laine. 

Mr. Courrnry. Formed Raylaine. And when was that? 

Mr. Wourr. Again 

Mr. Brown. In 1938. 

Mr. Courtney. In 1938? 

Mr. Brown. That is right. 

Mr. Courtney. And by whom was it owned? Who were the stock- 
holders ? 

Mr. Brown. The—— 

Mr. Wotrr. Go ahead. 

Mr. Brown. The only stockholder then was the Amoskeag Indus- 
tries, which was a group of individuals in the town of Manchester, 
N. H., who were trying to rehabilitate the town, after Amoskeag, the 
big Amoskeag, went out of business. 

Mr. Courrnry. Yes. So that was a corporation, the Amoskeag 
Industries- 
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Mr. Brown. I don’t know whether it was an association or a corpo- 
ration, I don’t know. 

Mr. Courtney. But anyway, Amoskeag Industries, a town corpora- 
tion, were the owners of all of the stock “of Raylaine Worsteds, Inc., 
in 1938; is that right? 

Mr. Brown. That is r ight. 

Mr. Courtney. We come down now to the time—I am going to 
jump a little bit. 

Mr. Wotrr. Yes. 

Mr. Courrney. During that time and following 1939, Raylaine 
Worsteds rented a portion or occupied a portion of the Amoskeag 
properties ? 

Mr. Brown. That is correct. 

Mr. Courrney. Is that right? 

Mr. Brown. Yes. 

Mr. Courrney. And it was within that area that the manufacture 
of textiles commenced by Raylaine Worsteds? 

Mr. Brown. That is correct. 

Mr. Courtney. Is that right? 

Mr. Brown. Yes, sir. 

Mr. Courtney. Now can you tell us when the local people, the 
Amoskeag Industries, withdrew from the corporation and other 
persons took over their interests? 

Mr. Brown. I can tell you almost exactly, sir. 

Mr. Courrney. Very good. 

Mr. Brown. It was on the day after Pearl Harbor that we came 
into it. 

Mr. Courrnry. The day after Pearl Harbor the townspeople who 
were Amoskeag Industries, whom you have described, were succeeded 
by— 

Mr. Brown. Our group. 

Mr. Courrney. Mr. Wolff and your group? 

Mr. Brown. Our group. 

Mr. Courrnry. Now, your group was whom ? 

Mr. Wotrr. May I interrupt a moment? Didn’t the town keep a 
15-percent interest ? 

Mr. Brown. Yes. It was eventually relinquished. 

Mr. Wotrr. Yes; but at that time—— 

Mr. Brown. Our group was Mr. Wolff, myself, and the firm—the 
selling agency. 

Mr. Courtney. Of? 

Mr. Brown. Terhune, Yearance & Wolff, of which we were mem- 
bers. 

Mr. Courrnry. Of which you were members? 

Mr. Brown. And gradually they took increasing portions from 
the Amoskeag Industries. 

Mr. Courtney. And were Amoskeag Industries, the local town’s 
group, paid for their interest by you? 

Mr. Brown. Oh, yes. 

Mr. Courrney. Their paid-in capital was what, in round numbers? 

Mr. Brown. My recollection is $100,000. 

Mr. Courtney. In round figures ? 

Mr. Brown. That is right. 
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Mr. Courrney. And ultimately, as you say, commencing in Decem- 
ber 1941, that amount was liquidated out by your group? 

Mr. Brown. That is correct. 

Mr. Courtney. So that in the course of some time 

Mr. Brown. Some time. 

Mr. Wo rr. Yes. 

Mr. Brown. I have forgotten how long. 

Mr. Wotrr. Four or five years. 

Mr. Courtney. I have the figure 1943 here, handed me by counsel, 

Mr. Wotrr. We will accept it. 

Mr. Courtney. So that roughly, up until about 1943, the towns- 
people, Amoskeag Industries, had been removed from the ownership 
and your group, whom you just described, at that time were the own- 
ers of all of the assets of Raylaine Worsteds, Inc. ? 

Mr. Wotrr. That is correct. 

Mr. Brown. That is right. 

Mr. Courtney. Is that right ? 

Mr. Brown. Yes, sir. 

Mr. Wo trr. Yes, sir 

Mr. Courtney. And thereafter your group, as a corporate group, 
conducted the affairs of the company ¢ 

Mr. Wo rr. Yes, sir. 

Mr. Courtney. Is that right? 

Mr. Wotrr. Yes, sir. 

Mr. Courtney. First, when was this—of what State—in what State 
is this corporation domiciled ? 

Mr. Woirr. New Hampshire. 

Mr. Courtney. New Hampshire—organized and operated under 
the laws of the State of New Hampshire / 

Mr. Wotrr. Of the State of New Hampshire. 

Mr. Courrney. Now, is it still a current corporation—an active cor- 
poration ? 

Mr. Wo rr. I think it still has a corporate existence. They are 
winding it up, but I think it is still in corporate existence today. 

Mr. Courtney. Well, do you hold regular corporate meetings and 
file corporate reports? 

Mr. Wotrr. We have been in the hands of a creditors committee 
for the last four-odd years. They are conducting the ee 

Mr. Covrrney. Is that creditors committee administered by the 
courts of the State of New Hampshire? 

Mr. Brown. No. It isa voluntary group. 

Mr. Covrrney. It isa voluntary group? 

Mr. Brown. Yes, sir; ismy recollection. 

Mr. Courtney. Is a voluntary-—— 

Mr. Brown. Group. 

Mr. Courtney. Creditors group ? 

Mr. Brown. Yes. 

Mr. Courtney. Acting for and on behalf of the 

Mr. Brown. Of the few creditors that were in. 

Mr. Courtney. Of the few creditors. Now, among the few credi- 
tors, whom would you describe? Who were among the few creditors? 

(Mr. Wolff hands.) 


Mr. Courtney. Do you have a statement? 
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Mr. Wotrr. Yes. 

Mr. Courtney. Mr. Chairman, I would suggest that this group of 
creditors, that were spoken of as participants in the creditors com- 
mittee- 

Mr. Wotrr. Committee. 

Mr. Courtney. And who are listed on the two sheets dated May 3, 
1958, be made a part of the record. 

Mr. Harpy. Without objection. 

(Exhibits No. 1 and No. 2 appear on pp. 132 and 133.) 

Mr. Wotrr. Mr. Courtney—— 

Mr. Courtney. I am-sorry ? 

Mr. Worrr. They are different months, two sheets, each with a 
different month. 

Mr. Courrney. I am sorry. One is March 31, 1958. The other 
is May 31, 1958. 

Mr. Brown. I—— 

Mr. Courtney. Iam sorry, please explain it. 

Mr. Brown. May I say I brought both of these down. The one 
to show the rec elpt of the moneys, or that portion of the moneys, and 
the other one to show the disposition of those moneys. 

Mr. Courrnry. Yes. The first sheet which I hold in my hand, 
which will be marked—let us call it Mr. Wolff No. 1. 

Mr. Wotrr. Yes. 

Mr. Courtney. We are identifying these by name—is a sheet dated 
March 31, 1958, on the letterhead of Meinhard & Co., 390 Fourth 
Avenue, New York 16, N. Y. 

Now, that lists certain individuals—La Porte & Meyers, Secretary 
of State, State of New Hampshire, franchise fee, $31 interest bal- 
ance and $31 balance of account; is that right—for a total of 
$20,760.41. 

(Mr. Brown nods.) 

Mr. Courtney. Now, this sheet, which I mark “Mr. Wolff No. 1, 
is the first accounting following the reecipt of the moneys distributed 
to you from the settlement of this claim by Mr, McDermott? 

Mr. Brown. That is correct. 

Mr. Wouirr. Correct. 

Mr. Courtney. And the second of these sheets, which I will have 
marked “Mr. Wolt ff No, 2”—as you have explained, Mr. Brown, is the 
distribution of the funds shown on sheet No. 1? 

Mr. Brown. That is right. 

Mr. Courtney. To the persons, firms, et cetera, appearing on the 
sheet ? 

Mr. Brown. Yes. 

Mr. Courtney. Without identifying, there are perhaps 12 of them. 

Now, the firm = LaPorte & Meyers, who appear on the first sheet, 
Mr. Wolff, are what 

Mr. Wotrr. They are Meinhard & Co.’s attorneys and acted for the 
creditors committee. 

Mr. Courtney. And acted for the creditors committee? 

Mr. Wotrr. Yes; that is right. That is Mr. Alfonse LaPorte and 
Mr. Ernst Meyers. Mr. Meyers we never met. Mr. LaPorte we did 
meet. 

Mr. Courrney. Mr. LaPorte is the man with whom you have 
actively handled the Meinhard account ! 
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Mr. Wotrr. Correct. 

Mr. Courtney. Does he have in his possession the papers rel: ating 
to this transaction—certain corporate documents / 

Mr. Worrr. I wouldn’t know what Meinhard—what the creditors 
committee did with any of the papers. We have no control of them 
and knew nothing of them. 

Mr. Courrnry. But would you expect that Mr. LaPort would 
have those papers ? 

Mr. Wotrr. I would imagine sO. 

Mr. Brown. Which ones / 

Mr. McDermorr. Corporate papers, Raylaine, corporate papers, 

Mr. Wourr. Are you talking of the Raylaine corporate papers? 

Mr. Courrney. Of the Raylaine Worsteds, Inc. 

Mr. Brown. I believe the Raylaine corporate papers are still in 
possession—I think. JI have lost track of this, in 5 years. I think 
they are still in possession of Judge McLane, of the firm of McLane, 
Davis & Carlton, of Manchester, N. H. I think. I have lost track 
of this. 

Mr. Courtney. Did you have attorneys representing Raylaine 
Worsteds, Inc., from 1941 down through to the present time ? 

Mr. Brown. McLane, Davis & Carlton. 

Mr. Courtney. Of Manchester, N. H. ? 

Mr. Brown. Of Manchester. 

Mr. Courrney. Were they in possession of the papers and docu- 
ments and other information relating to the claim; that is, to the 
contract W-669, Quartermaster—— 

Mr. Wotrr. No. 

Mr. Brown. I wouldn’t know. 

Mr. Wotrr. No; I don’t think so. 

Mr. Brown. I don’t think so. 

Mr. Courtney. With whom were those papers and documents—was 
the information relating to that contract lodged ¢ 

Mr. Wotrr. Why don’t you have Mr. McDermott go into that, be- 
cause it is way beyond any recollection of mine. 

Mr. Courtney. Well, I have been handed a paper; that is, a letter, 
by Mr. McDermott, your counsel, dated September 5, 1944, indicating 
that the firm of Greenbaum, Wolff & Ernst, of 284 Madison Avenue, 
New York 17, had in their possession papers relating to the Raylaine 
case and the Army; is that right? 

Mr. Wo rrr. If they had, I have absolutely no recollection of them 
being in the situation at all. If this paper indicates it- 

Mr. Courtney. Let me ask you this question. This is a letter, an 
original letter, addressed to “Dear Dick,” and the addressee is Mr. 
Richard J. Conheim, of Terhune, Yearance & Wolff, Inc., and you 
are Mr. Wolff? 

Mr. Wo rr. Correct. 

Mr. Courtney. Of “Wolff, Inc.,” New York Life Building, 51 
Madison Avenue ? 

Mr. Wotrr. That is right. 

Mr. Courtney. And that is your present—— 

Mr. Wotrr. No. We were there at that time. 

Mr. Covurrney. You were there at that time. So at least in 1944, 
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would you say that Greenbaum, Wolf & Ernst were cognizant of the 
Raylaine case and the Army, with which we are now concerned ¢ 

Mr. Wotrr. If Dick Conheim wrote him that letter, they probably 
were. 

Mr. Courtney. Yes. Were they representing your firm at the 
time ¢ 

Mr. Wotrr. No. 

Mr. Courtney. How did they come to be in possession of this ma- 
terial upon which this letter is based, if they were not representing 
you! 

* Mr. McDernorr. If you know. 

Mr. Wotrr. What is that ¢ 

Mr. McDermorr. If you know. 

Mr. Courtney. If you know. 

Mr. Wotrr. Probably Dick Conheim thought that they might be of 
use to us in getting this thing started. 

Mr. Courtney. Mr. Chairman, I would suggest, then, that this 
request—— 

Mr. McDermorr. That is part of the record anyhow. 

Mr. Courtney. Yes. That this letter be made a part of the record. 
It is a letter dated September 5, 1944, with reference to contract 
W-669 QM-—10702, with which we are now concerned. 

Mr. Harpy. Mr. Courtney, what does that do? Indicate the con- 
nection with another attorney on that particular contract? 

Mr. Courtney. Yes, sir. 

Mr. Harpy. Without objection. 

Mr. Courtney. May I read this letter of 1944, Mr. Chairman ? 

Mr. Harpy. Very well. 

Mr. Courtney (reading) : 

I received your letter of August 24, with reference to the Raylaine case and 
the Army. 

Mr. Harpy. To whom is this letter addressed ? 

Mr. Covurrney. This is addressed to Mr. Conheim, whom I just 
described and Mr. Wolff has identified. 

Harold Stern, one of my partners with this firm, was on two occasions in 
Washington in connection with this matter. The last he was there he spoke 
with a colonel connected with the Board of Contract Appeals, and received the 
definite impression that the matter was hopeless. As you know, time limita- 
tions, as provided in the regulations, had long since expired, when we received 
the papers from you, and the opinion of the Comptroller General of the United 
States pretty much precludes the Army from affording you any relief. Even 
though Executive Order No. 9001, which seems to give the Army wide latitude, 
is in force, our impression is that no Army official would stick his neck out and 
fly in the face of the very strong position of the Comptroller General. 

It may very well be that at a later date, possibly after the war, some new 
legislation or some new orders might come through which would present a slight 
hope of recovery. 

That is an exact quote. 

Mr. McDermorr. That means he was a prophet. 

Mr. Courtney. What? 

Mr. McDermorr. That means he is a prophet. 

Mr. Courtney. This is an exact quote. 

Some new orders might come through which would present a slight hope of 
recovery. 
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I am sorry, we don’t have a better report for you, but this is the way it is, 

I am returning the papers to you as you requested. 

With kind regards. 

Now, then, the papers to which this letter refers, of September 5, 
1944, were returned to—— 

Mr. Brown. To Raylaine. 

Mr. Courtney. To Raylaine Worsteds, Inc. And what, then, was— 
strike that. 

The next paper which counsel will assist me in identifying, if you 
will be kind enough, is the blue paper called an office memorandum; 
right ? 

Mr. McDermorrt. Yes. 

Mr. Courtney. Which is entitled “J.JS,” on the letterhead of Green- 
baum, Wolff & Ernst—entitled “JJS , Re Raylaine Worsteds, Inc., 
Manchester, N. H., dated September 3, 1943. 

Now would we understand, Mr. Wolff, if you know, and if counsel 
can assist you, that this 7-page memorandum and the memorandum 
from Mr. Wolff—I am sorry, that this 7-page blue memorandum would 
be the document which accompanied the letter of September 5, 1944? 

Mr. McDermorrt. I am at a loss to furnish you that information. 

Mr. Courtney. You can’t answer the question ¢ 

Mr. McDermorrt. I don’t know. These were just papers in the file 
that came to me. 

Mr. Harpy. May I suggest: I believe that Mr. McDermott was not 
employed by the corporation at that time. 

Mr. Courtney. No. But he is counsel now. 

Mr. Harpy. I understand. 

Mr. Wolff, I believe, was connected with the corporation at that 
time, he and Mr. Brown, both—were you not ‘ 

Mr. Brown. Yes, sir. 

Mr. Harpy. Perhaps the two of you could answer that question. 

Mr. Courtney. “It looks that way.” 

No; the blue memorandum. The white is a letter of transmittal 
and the other is an office memorandum. 

Mr. Wo rr. I see. 

Mr. Courtney. I can help you, Mr. Wolff, by telling you that at 
the upper right margin of this, under the folder, is Greenbaum, 
Wolff 

Mr. Wo.rr. And Ernst, yes. As I say, I have no recollection of 
Greenbaum, Wolff & Ernst having been connected with the situation 
at any time. But this evidently shows they were. 

Mr. Covrrney. So on September 5, 1944, you had the benefit of 
counsel concerning the contract with 669- _QM- 10702, which is here 
under discussion, and you received the letter and the enclosure which 
is thereto attached ; right? 

Mr. Wotrr. Yes, sir. 

Mr. Courtney. That is your answer. 

Mr. Chairman, I ask that the letter and the memorandum be made 
a part of this record. 

Mr. Harpy. Without objection. 

Mr. Courtney. Just put a paper in there. The reporter will take 
them off. 
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Lawrence 8S. Greenbaum Jerome Handler Raymond Herzog 
Edward 8. Greenbaum Theodore 8. Jaffin Cassrell Greenberg 
Herbert A. Wolff Benjamin Kaplan Elliot E. Ruskin 
Morris L. Ernst Leo Rosen Monroe R. Lazere 
Jonas J. Shapiro Harold H. Stern Jerome G. Greene 
Samuel J. Schur Harriet F. Pilpel Cecile Bennett 
Alexander Lindey Sylvester Benjamin Elias Leiner 


GREENBAUM, WoLrr & ERNST 
285 MADISON AVENUE 
New York 17, N. Y. 
SEPTEMBER 5, 1944. 
Mr. Ric arp J. CONHEIM, 
Terhune, Yereance & Wolff, Inc., 
New York Life Building, 
51 Madison Avenue, New York 10, N.Y. 

DeAR Dick: I received your letter of the 24th of August with reference to the 
Raylaine case and the Army. 

Harold Stern, one of my partners, familiar with the situation, on two occa- 
sions was in Washington in connection with this matter. The last time he was 
there he spoke to a Colonel connected with the Board of Contract Appeals and 
received the definite impression that the matter was hopeless. As you know, 
time limitations as provided in the regulations had long since expired when 
we received the papers from you and the opinion of the Comptroller General 
of the United States pretty much precludes the Army from affording you any 
relief. Even though Executive Order No. 9001, which seems to give the Army 
wide latitude, is in force, our impression is that no Army official would stick 
his neck out and fly in the face of the very strong position of the Comptroller 
General. 

It may very well be that at a later date, possibly after the war, some new 
legislation or some new orders might come through which would present a slight 
hope of recovery. 

I am sorry that we don’t have a better report for you but that is the way 
itis. Iam returning the papers to you as you requested. 

With kind regards. 

Sincerely, 
JONAS. 
JIS: BF. 
encl. 
GREENBAUM, WOLFF & ERNST 


OFFICE MEMORANDUM 


From: H. H. 8. 

To: J.J. 8. 

Re Raylaine Worsteds, Inc. (Manchester, N. H.). 
Date: September 13, 1943. 

Raylaine Worsteds, Inc., entered into a contract with the Philadelphia Pro- 
curement Office of the United States Army on December 17, 1940 (Contract No. 
W-669-QM-~—10270 ; Quartermaster file No. 423-145 PD-A). The award was made 
officially on December 19, 1940, covering delivery of 25,000 yards of serge cloth 
f.o. b. Philadelphia. Twenty-five percent of the total award was to be delivered 
pursuant to the contract on the following dates: May 3, 1941, June 2, 1941, July 
2, 1941, August 1, 1941. 

The contract provided : 


“Provided further, That the contractor shall not be charged with liquidated 
damages or any excess cost when the delay in delivery is due to unforeseeable 
causes beyond the control and without the fault or negligence of the contractor, 
including, but not restricted to, acts of God or the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight em- 
bargoes, unusually severe weather, and delays of a subcontractor due to such 
causes unless the Contracting Officer shall determine that the materials or sup- 
plies to be furnished under the subcontract are procurable in the open market, if 
the contractor shall notify the Contracting Officer in writing of the cause of any 
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such delay, within 10 days from the beginning thereof, or within such further 
period as the Contracting Officer shall, with the approval of the head of the de 
partment or his duly authorized representative, prior to the date of final settle 
ment of the contract, grant for the giving of such notice. The Contracting Officer 
shall then ascertain the facts and extent of the delay and extend the time for 
making delivery when in his judgment the findings of fact justify such an ex. 
tension, and his findings of fact thereon shall be final and conclusive on the parties 
hereto, subject only to appeal within 30 days, by the contractor to the head of 
the department concerned or his duly authorized representative, whose decision 
in such appeals as to the facts of delay and the extension of time for making 
delivery shall be final and conclusive on the parties hereto.” 

Raylaine made their first written claim for an extension of time in a letter to 
the Commanding Officer at Philadelphia, dated July 9, 1941, in which they asked 
for “six weeks additional time on the above contract * * *,” 

In subsequent correspondence and on questions posed by the Quartermaster, 
they ascribed the delay to these following reasons: 

(a) Combing difficulties: 

(0) Lack of trained help in Manchester, N. H.: 

(c) Inability to secure spot top; 

(d) Top dyeing slower than expected; 

(e) Delay in delivery of needed repair parts; 

(f) Delay in delivery of additional equipment ; 

(9g) Delay in repairs required due to breakdown; 

(h) Trouble getting combing plant into shape. 
It is to be noted, for example, that one of the prime reasons for the delay was 
the difficulty in getting the “combing pins.” Raylaine said that they placed their 
order for the pins on May 8, May 16 and May 23, 1941 with R. H. Hood Company 
of Philadelphia, to be shipped within three days. It would seem therefore that 
the delay commenced as of May 11, 1941 and that the ten days for notifying the 
War Department would have expired on May 21, 1941. 

The War Department Procurement Office, considering the matter in the first 
instance, denied the extension on two grounds: 


1. That the delay in delivery cannot be construed as delay due to causes 
that were unforeseeable and beyond Raylaine’s control and without fault or 
negligence on their part; and 

2. That Raylaine failed to comply with the provision of the liquidated 
damage clause of the contract, under which they were required to notify 
the Contracting Officer in writing of the cause of the delay within ten days 
from the beginning thereof as a condition precedent to the granting of an 
extension of time. 


Raylaine, on December 11, 1941, filed an appeal with the Commanding Officer at 
Philadelphia from its decision. At that time the fines totaled $47,000 and Ray- 
laine said that ‘““The remission of six weeks’ fines we so urgently request and need 
amounts to $25,462.” They submitted letters from their sources of supply of 
manufacturing equipment, all pointing out reasons for the delay. Aside from 
the procedure to attain remission of the penalties, the Procurement Office itself 
was seeking to obtain delivery of the cloth contracted for by Raylaine. It is in- 
teresting to note letter from Major H. C. Kliber of the Quartermaster Depot, 
Philadelphia, to Raylaine, dated November 25, 1941: 


“RAYLAINE WstTps., INC., 
“Manchester, N. H. 

“GENTLEMEN : Reference is again had to your delinquencies under the subject 
contracts. 

“When Mr. Humphries was here about November 12th, he stated positively 
that contract W-669—QM-—10270 would be cleaned up by November 17. It is un- 
derstood that all the necessary yardage of both light and dark serges to complete 
this contract have been woven for some time. 

“Today, a week after they all were supposed to have been here, delinquency 
in the dark serge is 9,700 yards, and 9,990 yards of light. 

“Tt is understood that nearly half of this yardage has yet to be mended 
and that there is a considerable yardage waiting to be finished. In short, very 
little effort seems to be being exerted to fiinsh up this contract with any regard 
whatsoever to your promises which, as late as September 18, set completion for 
October 31. 
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“Under contract W-669-QM-11556, the item of 10%4-ounce serge deliveries are 
pehind about 7,500 yards—7,500 yards due August 31—and it is understood that 
you have no machinery of any kind on this fabric at present. Some 2,500 yards 
are woven and have been for some time. Top for the last 5,000 yards has been 
dyed; that is all. And when can completion be expected? Surely, not this year. 

“Then the dark serge under this contract which you were so positive would 
pe completed on time November 30! Exactly 775 yards have been shipped and 
50,000 yards are due in a week. 

“This simply won’t do, and improvement must be looked for. Definite informa- 
tion that will be backed up is requested.” 

In answer to this letter Raylaine wrote on November 28, 1941: 

“We realize once again that we were wrong in our ideas as to when this con- 
tract would be completed. We were held up by causes we did not anticipate 
such as our inability to get combing pins last week. As you know, these pins 
were imported and the machinery people from whom we buy them had a ship- 
ment arrive in Boston but, through error, they did not get through the customs 
and were forwarded to New York and had to be returned. It has been instances 
like this, time and time again, which have caused us so much trouble and made 
it impossible for us to meet the deliveries which we expected.” 

On January 24, 1942, Raylaine wrote to the Commanding Officer at Philadel- 
phia in which they said: 

“This is to acknowledge receipt of your letter of January 2, and to apologize 
for not answering sooner.” 

We do not have this letter of January 2 from the Commanding Officer. 

The next letter we have is a letter written by Raylaine to the Comptroller 
General of the United States in which they said: 

“Our total fines were well above $75,000. * * * We are not protesting the 
bulk of these finds as we agree they were justified. We do believe that relief 
on approximately $25,000 should be granted as we were in constant touch with 
the Quartermaster about the delay on these quantities, both by phone and letter. 
It was for this reason that the ten day notice, required in the contract was not 
written. It is our hope that we will not be penalized by this technicality if our 
claim on the $25,000 is just.” 

On November 9, 1942, Raylaine again wrote to the Comptroller General quoting 
from a letter written by it to the Comptroller on September 11, asking for a per- 
sonal interview before the proper board under Executive Order 9001. We do 
not have a copy of their letter of September 11. We have the original settle- 
ment certificate of the General Accounting Office, Claims Division, to Raylaine 
in reference to Claim No. 1075684 in which the Comptroller General of the 
United States denied their claim for $25,462 on the following grounds: 

1. That proper notice within ten days of the delay was not given in writing; 
and 

2. Even assuming that proper notice was given, the Comptroller claimed: 

“The stated causes of the delay appear to constitute normal business hazards 
and as such cannot be considered as unforeseeable as within the meaning of the 
liquidated damage provision.” 

The Comptroller General personally on December 8, 1942, wrote to Raylaine 
(His file No. B-30131) reviewing the entire situation. The Comptroller General 
denied the claim on the same two grounds and he added: 

“With respect to your request for a personal interview ‘before the proper 
Board under Executive Order 9001’ you are advised that no jurisdiction was con- 
ferred upon this office by said Order.” 

There were some written memoranda in the file given to us by Raylaine, which 
apparently indicate that the next step is to petition the War Department, Board 
of Contract Appeals. Apparently this appeal must be made to Col. Jones of 
Philadelphia with a request that he forward it to this Board in Washington. A 
copy of the claim can be addressed to the Board directly, attention Lt. Col. Paul 
G. Thompson, 3530 Munitions Building, Washington, D.C. I think it is important 
that we find out whether anything was done in this direction. 

Executive Order No. 9001 of December 27, 1941, as amended, gives authority to 
the War and Navy Departments and the United States Maritime Commission, 
among other things, to “modify or amend or settle claims under contracts here- 
tofore or hereafter made, may make advance, progress and other payments upon 
such contracts of any precentum of the contract price, and may enter into agree- 
ments with contractors and/or obligors, modifying or releasing accrued obliga- 
tions of any sort, including accrued liquidated damages or liability under surety 
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or other bonds, whenever, in the judgment of the War Department, the Navy 
Department, or the United States Maritime Commission respectively the prosecy- 
tion of the war is thereby facilitated. Amendments and modifications of ¢op. 
tracts may be with or without consideration and may be utilized to accomplish 
the same things as any original contract could have accomplished hereunder, 
irrespective of the time or circumstances of the making of or the form of the 
contract amended or modified, or of the amending or modifying contract, and 
irrespective of rights which may have accrued under the contract, or the amend- 
ments or modifications thereof.” 

The Comptroller General, in a decision issued by him September 2, 1942 (No, 
B24215; 1 Bulletin of the Judge Advocate General of the Army 305), speaking 
of the effect of Executive Order 9001 on himself, said, among other things: 

“T find it difficult to believe that prosecution of the war under the broad 
powers granted by the Congress is at all incompatible with responsible account- 
ing for the proper use of public funds under those powers. I believe you will 
agree that under existing statutes this office is bound to audit the accounts and 
to disallow credit for all payments not satisfactorily justified as representing 
lawful obligations of the Government, and I would not be authorized to accept 
a prior administrative determination of such matters as conclusive.” 

See also Royal Indemnity Company v. United States (313 U. S. 289), decided 
May 26, 1941. 

(The above opinion of the Comptroller General can be found in CCH Wa 
Law Service on Government Contracts on page 20217. ) 

The statute of limitations on such claims is 10 years after the date the claim 
first accrued. (Act of October 9, 1940, ch. 788, secs. 1, 2, 54 Stat. 1061 (see 
p. 21073 of CCH War Law Service Government Contracts) .) 

It is important to note that there is a statute requiring that all applications for 
review by the General Accounting Office must be received by that office within 
one year from the date of the settlement to be reviewed (31 U. 8. C. 49, (F) 
(p. 22019-2 of War Law Service Government Contracts) .) 


Mr. Courtney. Now, outside of the firm of lawyers you have just 
mentioned, in 1944, did you have other counsel with respect to this 
contract ? 

Mr. Wotrr. Mr. Edwin McDermott, of Philadelphia. 

Mr. Courtney. When, to your best recollection, did Mr. McDermott 
come into the picture? 

Mr. Wotrr. I would guess 3 or 4 years after we had been—that we 
were getting nowhere with it. Someone recommended Mr. McDermott 
to me, and I got in touch with him and he came into the case at that 
time. When was that, Ed? 

(Mr. McDermott nods. ) 

Mr. Courtney. Well, in any event are we to assume that you had 
no other advice between 1944——— 

Mr. Wotrr. Whoever it was; yes. 

Mr. Courtney. The Greenbaum firm ? 

Mr. Wo rr. Yes. 

Mr. Courtney. And 19—whatever year it was. 

Mr. Wouirr. That McDermott came into the situation. 

Mr. Courtney. That McDermott came into the picture ? 

Mr. Wo rr. That is correct. 

Mr. Courtney. But up to that time you were well advised I am sure 
by competent counsel; were you not? 

Mr. Wotrr. No. As I say, I have no recollection of any Green- 
baum-Wolff situation at all, except this that you show me here. 

Mr. Courtney. Yes, 

Mr. Wotrr. But there must have been. But I have no recollection 
of their ever having done anything, 
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Mr. Courtney. I won’t ask you, then, to pass upon their qualifica- 
tion. I will merely say shall we let the "record speak for itself. 

Mr. Wotrr. Correct. 

Mr. Courtney. And there were lawyers in the case? 

Mr. Wotrr. Evidently. 

Mr. Courtney. That is right. 

Now was the firm of LaPorte & Meyers, who appear on your Mr. 
Wolff No. 1—were they connected with and did they advise you with 
respect to this claim ? 

Mr. Wotrr. No, sir. 

Mr. Courrnry. What was their connection with this claim? 

Mr. Wo.trr. They were the lawyers for the Meinhard—for the 
creditors committee. 

Mr. Courtney. But did they not have an interest and did they not 
advise you with respect to this claim ¢ 

Mr. Wotrr. To my recollection—— 

Mr. Courtney. When I say you Mr. Wolff 

Mr. Won rr. Yes, I understand, you are talking Raylaine. 

Mr. Courtney. To Raylaine Worsteds, Inc. 

Mr. Wotrr. I would say that LaPorte-Meyers had nothing to do 
with it, that Mr. McDermott was handling it in its entirety, and I 
don’t think that LaPorte & Meyers had any finger in that pie. 

Mr. Courtney. Well, did LaPorte & Meyers come into the picture 
about the time that the Greenbaum letter of September 5, 1944, was 
sent to you, and didn’t they, in fact, reeommend Mr. McDermott to 
you 
' Mr. Wourr. No, I don’t think that anyone from Greenbaum recom- 
mended or had any—I don’t recall my ever meeting anyone from 
Greenbaum, Wolff & Meyers—whatever it is. 

Mr. Courtney. Well, the letter will speak for itself. 

Mr. Woxrr. Yes. 

Mr. Courrnery. But did anyone from LaPorte & Meyers advise 
you with respect—your company—to the disposition of this claim? 

Mr. Wotrr. No. 

Mr. Courtney. And when I speak of this claim, I mean this 
contract. 

Mr. Worrr. I understand what you mean. 

Mr. Courrnry. And what is your best recollection as to your 
introduction to Mr. McDermott, who has represented you since 19-—— 

Mr. McDermorr. 1946. 

Mr. Courtney. 1946. 

Mr. Wotrr. Through someone in Philadelphia. 

Mr. Courrney. Through someone in Philadelphia ? 

Mr. Wotrr. Someone in Philadelphia. 

Mr. Courrnry. Yes. 

Mr. Woirr. Knew Mr. McDermott. I have no clear recollection as 
to who it was. 

Mr. Courtney. But if you were without legal advice in the in- 
terval between the Greenbaum letter of September 5, 1944, and the 
time you engaged Mr. McDermott, in approximately 1946, you were 
not either impeded or handicapped in seeking the advice of counsel, 
were you, as a corporation ? 
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Mr. Wo rrr. I think that we wrote various letters and were jp 
touch with the Quartermaster, hoping to get some relief, some 
action. 

Mr. Courrnry. Yes. But you-— 

Mr. Woutrr. But I don’t think we had any legal advice in it. 

Mr. Courrney. Yes. But you were under no disability which 
would have prevented you from getting legal advice ? 

Mr. Wotrr. No, no. 

Mr. Courtney. So that the interval, then, between 1944 and 1946 is 
a matter of your own judgment; isn’t that right ? 

Mr. Wotrr. Correct. 

Mr. Courtney. So far as the employment of legal counsel is con- 
cerned ? 

Mr. Wo xrr. Yes, sir. 

Mr. Courrney. And when I speak of you, I refer to Raylaine 
Worsteds. 

Mr. Wotrr. I understand. 

Mr. Courrnny. Now, Mr. Wolff, you were in active management 
of the Raylaine Worsteds Corp. during that period, during all of 
this period / 

Mr. Wourr. Yes, yes. 

Mr. Courtney. Did there come a time after 1941 when the assets 
or the remaining assets of Raylaine Worsteds, Inc., were transferred 
to New York? 

Mr. Wotrr. No. 

Mr. Courtney. If you know? 

Mr. Wotrr. No, no. 

Mr. Brown. At no time. 

Mr. Courtney. Did they always remain—— 

Mr. Wotrr. In Manchester, as Raylaine Worsteds. 

Mr. Courtney. In Manchester. <All right. 

Now, then, during the time that this contract, the one of December 
17, 1940, was, shall we say, in work ? 

Mr. Wotrr. Yes. 

Mr. Courrnrey. After you were engaged in the performance of it, 
and up through to its completion, did you have the benefit of counsel 
in New H: umpshire ? 

Mr. Wotrr. No. We at no time used any attorneys in the business 
affairs of the company. 

Mr. Courtney. Oh, you chose not to have any attorneys; is that it? 

Mr. Wo.rr. We took the contracts in the natural course of business. 
We wouldn’t have had any occasion to have any attorneys. 

Mr. Courtney. But where does this firm from Manchester, N. H., 
come into this pic ture? 

Mr. Brown. They were our attorneys all the way through. 

Mr. Wotrr. They incorporated. 

Mr. Brown. They incorporated and were our attorneys, but did not 
handle this. 

Mr. Courtney. So you did have counsel to whom this case might 
have been referred, had you chosen to do so? 

Mr. Wotrr. Yes. 

Mr. Brown. Yes, sir. 
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Mr. Courrney. But you did not seek the benefit of their counsel; 
is that right? 

Mr. Wotrr. That is correct. 

Mr. Courtney. I think that—just a minute. 

Mr. Harpy. On that particular point, did any representative of 

our firm ever discuss this particular problem with your attorneys in 
banter N. H.? 

Mr. Wourr. McLane. 

Mr. Harpy. McLane? 

Mr. Wotrr. No. We never discussed any of the contract affairs 
with McLane, Davis & Carleton, no. 

Mr. Harpy. Mr. Wolff, are you still nominally president of the 
corporation ? 

Mr. Worrr. I think the corporatien is still in existence. I think 
they kept it operating for the settlement of this case. And I assume 
that I am still president. 

Mr. Harpy. Does the corporation have any other assets now ? 

Mr. Wo rr. I think everything has been distributed to the creditors. 

Mr. Harpy. Now you spoke of a voluntary creditors committee ? 

Mr. Wotrr. I beg your pardon ? 

Mr. Harpy. I say you spoke of a voluntary creditors committee? 

Mr. Wotrr. C ommittee, yes. 

Mr. Harpy. And when did that committee come into being, approx- 
imately ? 

Mr. Wotrr. Oh, roughly 5 years ago. 

Mr. Harpy. And was there an assignment to that committee of all 
the assets of the corporation ? 

Mr. Wo rr. Yes. 

Mr. Harpy. So that the collection, then, of this particular item— 
the question of settlement of this item has been what has kept the 
corporation alive for several years? 

Mr. Woxrr. That is correct. 

Mr. Harpy. Now—— 

Mr. Wotrr. May I correct that, Mr. Hardy ? 

Mr. Harpy. Yes, sir. 

Mr. Woxrr. The first year or so we were liquidating the various 
assets—of manufacturing the raw stock and so forth. So for the 
first: year—— 

Mr. Harpy. Can you fix what year it was? 

Mr. Woxrr. From 5 years ago to 4 years ago, we were liquidating 
manufacturing materials that were on hand after we were in the 
hands of this creditors committee. 

Mr. Harpy. Oh, I see. 

Mr. N. 

Mr. Wotrr. Go ahead. 

Mr. Harpy. Go ahead- 

Mr. Wo rr. The sequence was this, roughly. Korea came along, 
wool went up, they closed the wool top market, and wool went way 
down. We, along with a lot of other woolen mills, suffered. 

Mr. Harpy. Well 

Mr. Wo rr. Therefore, I would say that the wool top—the wool 
futures market and the peak came in late 1952, and we began to be in 
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trouble in early 1953. Then we—I know the date. About Decora- 
tion Day of 1953, because we took special inventories for that. 

Then the committee allowed us to go ahead in a limited way, hop- 
ing that business would improve, that we would be able to rehabili- 
tate ourselves. They were cooperative in every way. 

It did not improve. So late in 1953 or early 1954, the decision was 
made to liquidate. And we then had to sell and convert—first con- 
vert any raw materials that we might have had, and then dispose of 
the product as quic kly and as best we could. 

Mr. Harpy. The decision to liquid: ite, then, was made in 1953? 

Mr. Worrr. I would say late 1953, sir, or early 1954. I—— 

Mr. Harpy. And did the creditors committee take over at the same 
time? Was that a simultaneous proposition, that the creditors com- 
mittee took over ? 

Mr. Worrr. Yes, sir. They had already taken over. 

Mr. Harpy. They had already taken over. In other words, the 
creditors committee actually took control of the corporation before 
you began liquidation ? 

Mr. Wotrr. Thatis right. Yes. 

Mr. Brown. Around 1953, early. 

Mr. Harpy. Now, Mr. Wolff, you were president of the corpora- 
tion at the time Mr. McDermott was selected to represent you—— 

Mr. Wotrr. That is right. 

Mr. Harpy. In this matter. 

How can you make those aarrangements? Did you arrange for 
a conference with Mr. McDermott ? 

Mr. Worrr. I think I went over to see Mr. McDermott in Phila- 
delphia, and then later he came to New York to see me. 

Mr. Harpy. Well, now, was he employed particularly to press the 
case with the Court of Claims? 

Mr. Wotrr. Yes. He was recommended as having experience in 
the Army affairs, a man that knew his way around, and that is how 
we came to Mr. McDermott. 

Mr. Harpy. The thing I was trying to understand: Actually, the 
question of reopening the matter of the contract appeal with the 
Board of Contract Appeals began when? Do we have that in the 
record ? 

Mr. McDermorr. On June 22, 1953 

Mr. Harpy. June 22, 1953. 

Mr. Courtney. 1953. 

Mr. McDermott. Yes, sir. 

Mr. Harpy. The thing that I wanted to establish was, then, at the 
time that efforts to get back into court with the Board of Contract 
Appeals, so to speak, took place after the creditors committee had 
taken over? 

(Mr. Brown nods. ) 

Mr. Harpy. Is that correct, Mr. Brown ? 

Mr. Brown. That is approximately. 

Mr. Courtney. The answer is “Yes.” 

Mr. Harpy. Now over a period of years there has been some con- 
siderable correspondence with people who are alleged to have some 
influence—] ‘s of Congress and members of the executive de- 
partment of Government. 
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I wanted to pursue a little bit the participation which either of 
you gentlemen had in securing the support of people in influeatial 

ition in the writing of such letters. 

Mr. Wolff, did you have—— 

Mr. Wotrr. Mr. Hardy, let me say this. We knew and know no 
one in Washington at all. 

When I, who was handling the affairs in Philadelphia, with the 
Quartermaster, on these contracts—because there were a number of 
contracts involved. As a matter of fact, we were fined some $38,000. 
Not only this one contract, but there are many contracts. I was 
hoping through the Quartermaster, and knowing all the men down 
there reasonably well—I felt we would get some action. And we 
felt in Manchester that any letters that we could write to anyone, 
whether it was a Senator, Congressman, or any one at all—maybe it 
would stir action. Because we felt we were unjustly treated on our 
contract. We didn’t think we should have been fined at all. Because 
the events—without going into all that, which you already heard 

Mr. Harpy. What did you do toward accomplishing this ? 

Mr. Wo rr. I think I wrote letters and we asked everyone in Man- 
chester that we knew—the big department store, Leavitt. Because 
the whole town was interested. They had a big payroll there at 
stake. And when they saw $80,000 going out of the window, plus a 
loss on the contract itself, they all pitched in and wrote, as well as 
myself. 

Mr. Harpy. Now, that occurred about when in point of time? 

Mr. Wotrr. Oh, I think that was 

Mr. Harpy. Was that during the period-——— 

Mr. Wo trr. Probably within a year or 6 or 8 months after the fine 
was imposed, or after we found that we were getting nowhere with 
it. That is when we started to write letters. 

Mr. Harpy. Well, now, when would that be in terms—what is the 
date ? 

Mr. Wotrr. I am sorry, Mr. Hardy, I can’t give you dates, because 
[have no recollection. All I remember is that we wrote. 

Mr. Harpy. Well, the only purpose in the date thing: Mr. Me- 
Dermott has indicated that he has participated in eliciting the help 
of some people, and I was trying to see whether this was about the 
same time. 

Mr. Brown. Prior. 

Mr. Wotrr. What? 

Mr. Brown. Prior. 

Mr. Harpy. Prior to that time / 

Mr. Brown. I would say. 

Mr. Wotrr. I think—— 

Mr. Brown. I have a vague recollection of prior. 

Mr. Wo rr. I think prior to Mr. McDermott coming into the situ- 
ation at all. 

Mr. Brown. Much. 

Mr. Harpy. Well, now, any other interests in Manchester, either 
of you? 

Mr. Wotrr. No. 

Mr. Brown. Other than this; no, sir. 
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Mr. Harpy. Well, then, at the time that you bought into the Ray- 
laine Corp.—and that was in 1940, I believe. 

Mr. Brown. 1942. 

Mr. Harpy. 1942; were there any Manchester residents that held 
substantial interest in the company ? 

Mr. Brown. As individuals. 

Mr. Harpy. Well, as an individual or 

Mr. Wotrr. You mean after we bought into it? 

Mr. Harpy. That is right. 

Mr. Brown. No. 

Mr. Wotrr. No. They relinquished—all the Manchester people 
got out and we took whole possession. 

Mr. Harpy. So, then, at the time this letterwriting effort was made, 
that was after you had taken over, or you have no knowledge of any 
letterwriting activity prior to the time that you took over? 

Mr. Wo rrr. I think—TI have a vague recollection that Humphries, 
who was president prior to me—that Humphries wrote a few letters, 

Mr. Harpy. I see. 

Mr. Brown. And Mr. Roberts wrote. 

Mr. Wo rr. Well, Roberts was not connected with the company. 

Mr. Brown. He was connected with Amoskeag Industries. 

Mr. Wotrr. He was connected with Amoskeag Industries. 

As I say, 4 or 5 people in the town wrote at that time. 

Mr. Harpy. That was at your request ? 

Mr. Wotrr. I beg your pardon, sir? 

Mr. Harpy. At your request ? 

Mr. Wotrr. No, no. 

Mr. Harpy. You mean this was before you took over? 

Mr. Wotrr. Many of them volunteered and thought they could do 
something. 

Mr. Harpy. I see. 

Mr. Wotrr. See? 

Mr. Harpy. I see. 

Well, now, the principal credits were not Manchester, N. H., people; 
is that right ? 

Mr. Woxrr. Yes; there were three banks in Manchester, N. H., who 
were substantial creditors. 

Mr. Brown. And the attorney. The attorney is one of the cred- 
itors ? 

Mr. Wotrr. McLane. 

Mr. Harpy. Isee. Was he asubstantial creditor? 

Mr. Courtney. Mr. Chairman, shall we pass to you exhibit marked 
“Mr. Wolff No.2.” That is the itemization 

Mr. Brown. Of the present creditors. 

Mr. Courtney. Of the present creditors. 

Mr. McDermorr. Creditors to whom distribution were made. 

Mr. Courtney. But were they creditors at the time the chairman 
is asking you? 

Mr. Brown. At the time we started liquidating ? 

Mr. Courtney. The chairman is asking you about local creditors, 
meaning Manchester. 





RAYLAINE WORSTEDS, INC. 347 


Mr. Harpy. I am thinking 

Mr. Wo rr. In Manchester there were the three banks and the 
McLane-Davis-Carleton fee. There were no other creditors in Man- 
chester. 

Mr. Harpy. I was trying to understand the makeup of the creditors 
commitee, then, insofar as Manchester is concerned. When the cred- 
itors committee took over, the only Manchester people who had an 
interest were the banks and the McLane firm ? 

Mr. Woxrr. Yes. And one of the banks—Mr. McInnish— 
M-c-I-n-n-i-s-h, I think, near enough. 

Mr. Harpy. Was this last distribution made on a pro rata, per- 
centage basis? 

Mr. Wotrr. Yes. 

Mr. Harpy. I take it any of these didn’t get fully paid out? 

Mr. Wo rr. I beg your pardon? 

Mr. Harpy. I take it that any of these creditors shown on this list 
have been fully paid out ? 

Mr. Wotrr. No; none of them have been fully paid out. 

Mr. Harpy. Again, with respect to the letters, did any of you ever 
write a letter to Sherman Adams asking his assistance in this matter? 

Mr. Wotrr. I think—I would rather refer to the record, but I 
think my only letter to Mr. Adams, asking him to expedite payment 
for the creditors committee, because they wanted to get through. I 
think we had a decision and were not getting the money as rapidly 
as the committee thought they should get it, and that was my reason 
for writing. I think—what is it? 

(Mr. McDermott exhibits document.) 

Mr. Wotrr. January 2, 1958—oh, no, that is to Styles Bridges. 

(Mr. McDermott aside.) 

Mr. Wo.rr. Yes; I wrote the same letter to Senator Styles Bridges. 
I wrote to Governor Adams. I wrote to Mr. Merrow. And I think 
there was one other—wasn’t it ? 

Mr. McDermorr. No. 

Mr. Wotrr. I don’t know. 

Mr. Harpy. And did Mr. McDermott prepare a draft of that letter 
for your signature? 

Mr. Worrr. That is my recollection. 

Mr. Harpy. Isit along letter? Is ita long letter? 

Mr. Wotrr. No. 

Mr. Harpy. Would you read into the record the letter which you 
wrote to Mr. Adams? 

Mr. Wotrr.. Well, I haven’t got—I will read the one I read to Sena- 
tor Styles Bridges and the one that was written to Adams was a 
duplicate. 

Mr. Harpy. Was it identical ? 

Mr. Wotrr. The same thing, identical. 

Mr. Harpy. All right, sir. 

Mr. Wotrr. Shall I read this one? 

Mr. Harpy. If you would, please. 

Mr. Wotrr (reading) : 
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JANUARY 2, 1958, 
Senator StyLes BRIDGES, 
Senate Office Building, 
Washington, D. C. 

Dear Sir: A number of years ago at the request of Mr. George Lincoln of 
Manchester, New Hampshire, you were kind enough to intercede for Raylaine 
Worsteds, Inc. 

Under our contract W669-QM-10270, dated December 17, 1940, for 250,000 
yards of serge cloth, a total of $49,784.74 was deducted as liquidated damages 
for delayed delivery. 

Pursuant to the contract clause the Armed Services Board of Contract Ap- 
peals, as the authorized agent of the Secretary of the Army, on November 27, 
1957, decided that of this amount $41,284.21 should be returned to us as having 
been erroneously deducted. 

We have requested the Military Clothing and Textile Agency, of the Philadel. 
phia Quartermaster Depot, 2800 South 20th Street, Philadelphia 45, to accom- 
plish this refund promptly. We believe that if you would again intercede upon 
our behalf and request the Department of the Army to accomplish the prompt 
refund of the $41,284 due us it would be extremely helpful. 

We hope this may receive your prompt attention. 

Respectfully, 
RAYLAINE WORSTEDS, 
LEO WOLFF, 
President. 


Mr. Harpy. What is the date of that, Mr. Wolff? 

Mr. Wotrr. January 2, 1958. 

Mr. Harpy. January 2, 1958. 

Would you read to the committee the reply you received from Mr. 
Adams ¢ 

Mr. Wo rr. Well, I have no letters—no paper. The only record 
there is is the record that Mr. McDermott has here. 

Mr. Harpy. You received no answer from Mr. Adams to that letter? 

Mr. Worrr. I am certain I received no answer. Did I? 

Mr. McDermorr. Wait. Read this. 

Mr. Harpy. Did you receive an answer ? 

Mr. Wotrr. This is dated January 10, 1958, from the Department 
of the Army, signed by Mr. Courtney Johnson. [Reading :] 
Mr. Leo Wo trr, 


President of Raylaine Worsteds, Inc., 
Manchester, N. H. 

Dear Mr. Wo.rr: Your letter of January 2, 1958, addressed to Governor 
Adams at the White House has been referred to this office for necessary action. 
I confirmed the facts stated in your letter, that the Armed Services Board of 
Contract Appeals has authorized the refund of certain moneys withheld from 

ou. 

. I have requested the Deputy Chief of Staff for Logistics, Department of the 
Army, to take whatever action may be necessary to effect prompt implementa- 
tion of this decision. 
Sincerely yours, 
COURTNEY JOHNSON, 
Deputy Assistant Secretary of the Army, Logistics. 

Mr. Harpy. Now, did that letter come to your attention ? 

Mr. Wo rrr. It must have, because it is addressed to Leo Wolff, 
oresident, Raylaine Worsteds, Manchester, N. H. So it went up to 
New Hampshire and probably was forwarded to me in New York. 

Mr. Harpy. That is what I would like to find out, whether that is 
what happened or whether that is just a probability. I would like to 
find out, if I could, whether or not you actually ever saw it. 
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Mr. Wotrr. Well, I was in New York practically all the time and 
the letter went to New Hampshire. So I would 

Mr. Harpy. You obviously had no recollection of having seen it 
before. 

Mr. McDermorr. May I suggest that there is a letter in the file— 
and if I may testify? One day I was out of town and when I re- 
turned my secretary informed me that a Mr. B. L. Welfare, in the 
Office of the Assistant Secretary of the Army, telephoned and stated 
that they had sent correspondence to Mr. Wolff, and that it was re- 
turned with the notation “Wrong address,” and he inquired as to your 
new address, which we gave him as above. 

It would be appreciated if you would forward any correspondence you receive 
from the Assistant Secretary of the Army. 

And it is my recollection Mr. Wolff then sent to me this original 
letter of January 10, 1958, which he received at the office of Trans- 
Pacific Worsteds, at 200 Fifth Avenue, New York. 

Mr. Harpy. Is that your office, Mr. Wolff? 

Mr. Wotrr. Yes, sir; one. I have two of them, but that was one. 

Mr. Harpy. How did it get there? Was it forwarded from Man- 
chester or—— 

Mr. McDermorr. No, my recollection—this is what my secretary 
reported to me—is that it was returned to the sender, who then called 
our office and got the correct address from Mr. W olif, and then that 
the letter was ‘put—the same letter was put in a new envelope, with 
the correct address on it. 

Mr. Harpy. Well, the letter apparently bears the address of Man- 
chester, N. H., doesn’t it? 

Mr. McDermorr. It does, sir. 

Mr. Harpy. You still get mail at Manchester, Mr. Wolff? 

Mr. Wo rr. I beg your pardon, sir? 

Mr. Harpy. Do you still get mail at Manchester, N. H.? 

Mr. Wo rr. No. 

Mr. McDermorr,. There is another document in here which says 
that the post office advised that there was no record on the file of 
the forwarding address for Raylaine Worsteds. 

Mr. Harpy. Well, how did it happen that you used that address 
when you wrote to Governor Adams? 

Mr. Wo rrr. I don’t follow that. 

Mr. Harpy. Well, obviously this was in reply to a letter you had 
written to Mr. Adams. 

Mr. Wotrr. Yes. 

Mr. Harpy. What were you using—old stationery, that had the 
old address on it, or 

Mr. Wotrr. Oh, we would have used the Raylaine letterhead. 

Mr. Harpy. W ell, if you weren’t still getting mail at Raylaine, in 
Manchester, N. H., I am just w ondering how you expect to get a 
reply ? 

Mr. McDermorr. I suggest that the Raylaine letterhead had both 
the New Hampshire address on it and the New York address. 

Mr. Wotrr. And New York. 

Mr. Harpy. I see. 

Mr. Wotrr. The selling address was in New York. 
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Mr. Harpy. Well, now, is that the only correspondence you had 
with Mr. Adams? 

Mr. Worrr. I think so. 

Mr. Harpy. In that letter reference was made to a Mr. Lincoln. Js 
he or was he an official of Raylaine ? 

Mr. Wotrr. He was the superintendent of Raylaine mill. 

Mr. Harpy. Is he still in Manchester ¢ 

Mr. Wotrr. I don’t think he is in Manchester, but I know he is 
somewhere in New Hampshire. I don’t know what his present job ig, 

Mr. Harpy. He was not an officer of Raylaine ? 

Mr. Brown. He was a vice president. 

Mr. WotFr. George was? 

Mr. Brown. Vice president. 

Mr. Harpy. He was a vice president. How about Mr. Grew ? 

Mr. Wotrr. Mr. Grew was the office manager. 

Mr. Harpy. He was the office manager of Raylaine. 

Mr. Wo rrr. But with no office. 

Mr. Harpy. He was not an officer ? 

Mr. Wotrr. No, no officer. 

Mr. Harpy. Where have the files of the c orrespondenc e of the Ray- 
laine Corp. been maintained during the past 2 or 3 years? 

Mr. Wotrr. In the past 2 or 3 years there has been practically no 
correspondence. An odd letter or two may come along. But I don't 
even recall anything. Do you? 

Mr. Brown. The only correspondence that would have occurred 
would have been through the committee, with the heads of the com- 
mittee handling it direct. 

Mr. Harpy. I am thinking about just such correspondence as this 
letter that we have just been talking about to Mr. Adams. The three 
letters that you wrote to Mr. Adams, Senator Bridges, and Mr. 
Merrow were on Raylaine stationery ? 

Mr. Wotrr. Yes. 

Mr. Harpy. Did you receive a reply from Mr. Merrow? 

Mr. Wotrr. I think Mr. Merrow—you have a letter? 

Mr. McDermorr. No. 

Mr. Brown. I don’t recall. 

Mr. Wotrr. I——-[Confers with Mr. McDermott. ] 

Mr. Harpy. How about Senator Bridges, did you receive a reply 
from him. 

Mr. Worrr. I beg your pardon ? 

Mr. Harpy. Did you receive a reply from Senator Bridges? 

Mr. Wotrr. Yes, we did receive an answer from Senator Bridges. 

Mr. Harpy. Is that in the papers which you brought down ! 

Mr. McDermorrt. There is a reply in the papers from Senator 
Bridges addressed to Mr. Allen S. Grew. 

Mr. Harpy. Is there one addressed to Mr. Wolff ? 

Mr. McDermorrt. I would say there is not, sir. 

Mr. Harpy. Did you participate in any discussions with Mr. Grew 
with respect to his correspondence to Mr. Adams? 

Mr. Wo rr. No. 

Mr. Harpy. se Mr. Grew still associated in any way with Raylaine! 

Mr. Wotrr. No. 

Mr. Harpy. Was he in 1957? 
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Mr. Brown. No. 

Mr. Wotrr. No. When did Grew quit? 

Mr. Brown. He quit—he was finished around 1955. And they sold 
the buildings and the machinery. 

Mr. Harpy. He was finished when ? 

Mr. Brown. In 1955, I think, or early 1956. Didn’t the committee 
keep him ¢ 

Mr. Brown. What? 

Mr. McDermorr. Didn’t the committee keep him on the payroll? 

Mr. Brown. They kept him on the payroll that curtailed way, 
while they were still trying to sell the machinery and the building. 
Whenever that was consummated, he was done. 

Mr. McDermorr. You would know when that was? 

Mr. Brown. Sir? 

Mr. McDermorr. Do you know when that was ? 

Mr. Brown. I don’t. By that time I was completely out of it. 

Mr. Harpy. Did either of you request Mr. Grew to write a letter 
to Mr. Adams, in 1957? 

Mr. Brown. No. 

Mr. Woxrr. No, we did not request him. 

Mr. Harpy. If Mr. McGrew wrote to Mr. Adams in 1957, is it your 
testimony that he would not have been able to write as an employee 
of Raylaine? 

Mr. Wourr. Well, if he wrote in 1957—I don’t think he was an 
employee. He might have been an employee of the committee, but 
I don’t think he was as late as that. 

Mr. Harpy. Now, Mr. McDermott, I will ask you: Did you ask 
Mr. Grew to write that letter that we have been discussing ¢ 

Mr. McDermorr. Yes. I have a letter in here addressed to me by 
Mr. Grew which says that he was engaged in winding up, or doing 
something with the affairs of Raylaine Worsted, Inc. 

Mr. Harpy. Did you ask him to write the letter— 

Mr. McDermorr. I did, sir. 

Mr. Harpy. To Mr. Adams that was written in March of 1957? 

Mr. McDermorrt. I think the answer is “yes.” Oh, yes, I am quite 
sure of it. Yes, I think the correspondeence is in this file. 

Mr. Harpy. If I didn’t ask you before, I will ask you now. Did 
you draft the letter for him to write ¢ 

Mr. McDermorr. I did, sir. 

Mr. Harpy. If you drafted a letter for Mr. Grew to write in March 
of 1957, wouldn’t you have somewhere a copy of that letter? 

Mr. McDermorr. Well, I think—if the chairman, please—it is in 
this file, entitled “Raylaine Payment.” 

Mr. Harpy. Will you see if you can find it for us ? 

Mr. McDermorrt. This is 1957? 

Mr. Courtney. 1957. 

Mr. McDrrmorr. No. 

Mr. Chairman, the answer is “No.” I referred a little while ago 
to a letter I had written to Mr. Grew on I think it is March 22, 1957, 
and in which I said I asked him to ask the Washington representative, 
Senator Bridges and Governor Adams, to request the Secretary of 
the Army 

Mr. Harpy. Well—— 
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Mr. McDermorrt. I didn’t draft. the letter he wrote. 

Mr. Harpy. [am trying to get that clear. 

Now, this morning you testified about that letter. I am trying to 
find out who has the responsibility for that letter. It is strange that 
we can’ find it anywhere. 

Mr. McDermorr. Well, I know that I wrote to Mr. Grew and a 
copy of the letter I wrote him is in the papers that you asked me to 
produce and I referred to it in my testimony. 

Mr. Harpy. You must know, Mr. McDermott 

Mr. McDermorr. I didn’t draft the letter he wrote. 

Mr. Harpy. You must know that that letter is the letter which is 
alleged to have been responsible for a memorandum by Mr. Austin, 
which has been pretty much publicized. 

Mr. McDermorr. Oh, yes. 

Mr. Harpy. Now, it seems rather strange that the letter was in 
your possession by your testimony this morning. 

Mr. McDermorr. No. I said that Mr. Grew sent me copies of the 
letters that he wrote at that time, and I had them with me at the time 
of the argument before the Board on April 22, 1957, and left them 
there. 

Mr. Harpy. You left them with the Board ¢ 

Mr. McDermorr. Oh, yes. 

Mr. Harpy. That is your sworn testimony ? 

Mr. McDermorr. Now, look—— 

Mr. Harpy. We are going to have to check that. 

Mr. McDermorr. I know I had them there. I know that I referred 
to them. And I asked what the transcript of the record shows. I do 
not have them now. And I did not have them when the subpena 
was served on me. 

I did have them on April 22, 1957, at the time of the oral argument. 
I referred to them in my oral argument before the Board. But 
I couldn’t 

Mr. Harpy. Did you destroy those letters ? 

Mr. McDermorr. No, I did not. No. But I don’t have them. 

Mr. Harpy. Did you give them to anyone else ? 

Mr. McDermorrt. I was down at the Board of Appeals and I didn’t 
have these papers with me. All I had was a brief and a couple— 
maybe I didn’t—I had maybe some references to citations and cases, 
and I had these letters, and I referred to them. 

Mr. Harpy. You testified to that this morning. Now will you an- 
swer my question? Did you give them to someone else ? 

Mr. McDermort. Did I give them to 

Mr. Harpy. That is the question I asked. 

Mr. McDermort. No, I did not, sir. 

I also testified under oath that it is my recollection that those let- 
ters were not drafted by me. 

Mr. Harpy. I recall that this morning. 

Mr. McDermott. Yes, sir. 

Mr. Harpy. And I thought we were confused, is the reason I was 
pursuing that again. 

I haven’t any further questions. 

Mr. Hess. 
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Mr. Hess. I would like to ask you, Mr. Wolff, pursuing the question 
of Mr. Hardy here: I believe you stated that letters were written 

rior—letters were written to Members of Congress and to others 
in Washington here to intercede prior to Mr. McDermott’s coming 
into the picture ? 

Mr. Wotrr. That is my recollection, that there were a number of 
letters written, both by myself and others in the town of Manchester 
to various people in Washington. 

Mr. Hess. Do you recall who they were written to? 

Mr. Wo rr. No. 

Mr. Hess. Anybody at all? 

Mr. Wo rr. I do not know, Mr. Hess. 

Mr. Hess. Would you have any records of any of those letters? 

Mr. Wotrr. No. We haven't a single record of Raylaine in our 
possession. 

Mr. Hess. Who might have them ? 

Mr. Wotrr. The crediters committee might have them. 

Mr. Brown. The record, if any—the letters, if any, would be in the 
files of the cor por ation, and where they are, I don’t know. 

Mr. Hess. It would be in the files of the corporation ? 

Mr. Brown. Presumably. But where the files are today, sir, is- 

Mr. Hess. You don’t know whether this committee has the files or 
whether they have been destroyed or what has happened to them? 

Mr. Brown. No. 

Mr. Hess. But you are certain letters were written ? 

Mr. Wotrr. Letters were written. 

Mr. Hess. Prior to 1946? 

Mr. Wotrr. Yes, sir. 

Mr. Hess. Asking for intercession—— 

Mr. Wotrr. That is my recollection. 

Mr. Hess. To various people here in Washington ? 

Mr. Wotrr. Correct. 

Mr. Hess. That is all. 

Mr. Harpy. Well, now, on that point, I think if we could find 
those—I think it would be very helpful. 

Mr. Hess. Yes. 

Mr. Harpy. If we could find 

Mr. Hess. Yes. 

Mr. Harpy. Any evidence of correspondence prior to 1946. I think 

would be helpful in that connection. 

Mr. Miller? 

Mr. Miter. No. questions. 

Mr. Hess. 1946? 

Mr. Harpy. Yes, 1946. 

Mr. Wotrr. Mr. "Hardy, where those records are 

Mr. McDermorr. Mr. Grew might know. There is 

Mr. Harpy. We will talk to Mr. Grew. 

Mr. McDermort. I am going to suggest that there is a letter in here, 
in the files, written maybe 5 or 6 years ago, from John Humphreys, 
in which he said he destroyed all his files. This is maybe 5 years ago. 
He was the first president of Raylaine Worsteds, Inc., who signed 
the letter of December 11, 1941, and the notice of appeal. 
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Mr, Harpy. But he didn’t last very long. I mean he didn’t stay 
in there very long during the period that we are concerned with. 

Mr. McDermorr. He was there—he took the appeal, and he filed 
the motion for reconsideration. 

Mr. Harpy. The testimony we have had here is that these gentlemen 
came in in 1942. 

Mr. Courtney. December 7. 

Mr. Hess. 1942. 

Mr. Harpy. December of 1942. 

Mr. McDermorr. He became president in December, December 22, 
1941 [referring to Mr. Wolff]. 

Mr. Harpy. Well—Mr. Bates? 

Mr. McDermorr. That is Mr. Wolff. 

Mr. Courtney. Mr. Wolff. 

Mr. Bares. No. 

Mr. Harpy. Just one other brief question, on the question of these 
letters. It disturbs me pretty much that the correspondence that 
seems to be the key correspondence can’t be located. I have noted 
your comments, Mr. McDermott, to the effect that you had these letters 
with you at the hearing before the Appeal Board in—on April 22, 
1957. Isn’t that your testimony ? 

Mr. McDermorr. That is correct, sir. 

Mr. Harpy. Didn’t you also testify that you made reference to those 
letters ? 

Mr. McDermorr. That is my recollection. 

Mr. Harpy. Can you tell the committee what purpose would be 
served by referring to those letter at a hearing of that kind? 

Mr. McDermorr. Well, that was to—well, now, I thought I had 
made that clear this morning. 

When I came into the Board and filed the motion for full Board 
hearings, which was subsequent to this March 17, 1957—March 12, 
1957, rescision of certificate by the Comptroller General, I examined 
the Board’s file, as I had a right as counsel for the company to do, and 
found therein a draft of an order denying the appeal and a memo- 
randum alluding to political interference sought to be exerted on the 
Board by the appellant or its attorney and using that as one of the 
bases for denying the appeal. 

And at the open hearing before the full Board I alluded to that and 
said that all those letters asked to be done was to have the Secretary 
of the Army refer the matter to the Board. And I said there is noth- 
ing wrong with that type of request for political intercession because 
if all matters of dispute are referred to the Board for decision, then 
both the contractor and the Government can be sure of receiving a fair 
hearing and a just determination. And I told the Board that it was 
my understand that it had been praised by Congress, had been imi- 
tated or followed by other agencies of the Government in setting up 
similar boards, and had been respected by the attorneys practicing 
before it. 

Then Colonel Bard, who was responsible for the draft of this 
order—he got up and stated it should not have been in the Board’s 
files, that it was a mistake that it had been inserted in there. 

Mr. Harpy. Well, I have a transcript of the hearing, so we will do 
a little review of the transcript. And if you left these letters down 
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there with the Board, why, we will certainly try to obtain them from 
that source. 

Anything further? 

Mr. Hess. I haven’t anything further. 

Mr. McDermorr. Mr. Chairman, I didn’t say that I left them with 
the Board. I never made that statement. 

Mr. Harpy. Any further questions, Mr. Miller? 

Mr. Miter. No questions. 

Mr. Harpy. Mr. Courtney ? 

Mr. Courtney. No. 

Mr. Harpy. I think this is a good place for the committee to stop. 

Mr. Bares. It is 4 o’clock. 

Mr. Harpy. I will say to you gentlemen, you will be excused unless 
there should be some further developments that the subcommittee 
would need to call you back for. 

(Mr. Wolff nods.) 

Mr. Harpy. So far as I know now, it won’t be necessary for you to 
reappear. 

(Mr. Courtney aside. ) 

Mr. Harpy. Now this is an executive session of the committee. 

Mr. Wotrr. I beg your pardon again ? 

Mr. Harpy. This is an executive session of the committee. 

Mr. Wo rr. Yes. 

Mr. Harpy. And I caution all three of you not to discuss your tes- 
timony or the other matters that you have heard here at this hearing 


today. 
Now, the committee will stand adjourned, to reconvene at 10 a. m., 


Monday. 
Mr. Courtney. I think Mr. Wolff didn’t hear you, Mr. Chairman. 
Mr. Wotrr. Yes, I did. 
Mr. Courtney. Did you? I am sorry. He did. 
(Whereupon, at 4:05 p. m., the subcommittee adjourned to recon- 
vene at 10 a.m., Monday, July 28, 1958.) 





RAYLAINE WORSTEDS, INC., CASE BEFORE ARMED 
SERVICES BOARD OF CONTRACT APPEALS, NO. 
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Houser or REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D. C., Monday, July 28, 1958. 

The subcommittee met, pursuant to adjournment, at 10 a. m., Hon. 
F. Edward Hébert (chairman) presiding. 

Mr. Courrney. Will you come forward, please, Mr. Grew ? 

Mr. Héserr. Have aseat, Mr. Grew. 

The commitee will be in order. 

For the purpose of the hearing this morning, the Chair, under the 
provision of rule- 

Mr. Courrney. Rule 1, and the precept of the subeommittee and 
under the authority of House Resolution 67. 

Mr. Héserr. 67, appoints a subcommittee, composed of three mem- 
bers, to hear the testimony of witnesses. The cameiiibin is to be 
composed of Mr. Hess of Ohio, Mr. Hardy of Virginia, and the chair- 
man, a quorum being present. 

Mr. Courtney, please proceed. 

Mr. Courrnry. Mr. Chairman, the witness will have to have the 
statement read to him, so he will know the puropose. 

Mr. Héserr. The subcommittee has been directed by the chairman 
of the full committee, Hon. Carl Vinson, to inquire into the circum- 
stances concerning the letting and disposition of contract No. W669- 
QM-10270, which was presented to the Armed Services Board of 
Contract Appeals and to others in file No. 1842, and which was also 
the subject of a decision by the United States Court of Claims in 
file No. 49550, on December 5, 1956, and of action by the Comptroller 
General in his file No. B~92885 and B-93951, and claim certificate No. 
1075684, together with any other facts or circumstances which may 
bear upon or be related to or in any way connected with the subjects 
announced and filed by number. The witnesses have all participated 
in the handling and disposition of this subject matter and this identi- 
fication will serve to advise you more specifically, Mr. Grew. 

Each witness who appears is under subpena duces tecum, which 
identifies the documents related to this subject, and I will assume, 
therefore, that each is fully advised by this statement and by his 
subpena of the subject matter of this hearing. 

You, Mr. Grew, are advised that the rules of the House and of 
this subcommittee will be fully and strictly enforced. 

You are further advised that this hearing is held pursuant to House 
Resolution 67 and of the 85th Congress. 

Now the counsel will advise you of your rights and the rules of the 
House. Mr. Courtney. 
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Mr. Courrney. Mr. Chairman, we have Mr. Allen Grew, of Plym- 
outh, N. H., here this morning in response to the subpena. 

Mr. Grew, before you are sworn—you are here in response to the 
subcommittee’s subpena. I must tell you that you are entitled to 
counsel if you desire counsel. I must also advise you of your con- 
stitutional rights in case that question should ever come up. Your con. 
stitutional right enables you, if you so desire, to refrain from answer- 
ing questions which might either incriminate, defame, or degrade you. 
The constitutional clause so states. It m: ry be a little superfluous to 
this, but I may so advise. 

Now, Mr. Grew, will you stand and be sworn, please ? 

Mr. Héserr. Lift your hand, Mr. Grew. You will solemnly swear 
that the testimony you will give before this committee in the matters 
now under consideration will be the truth, the whole truth, and noth- 
ing but the truth, so help you God? 

Mr. Grew. I do. 
Mr. Hészerr. Have a seat. 


TESTIMONY OF ALLEN S. GREW 








Mr. Courtney. Mr. Grew, you are now at Plymouth Teachers Col- 
lege in Plymouth, N. H.? 

Mr. Grew. That is correct. 

Mr. Courtney. At some time or other your business was in Man- 
chester, N. H., was it not? 

Mr. Grew. That is correct. 

Mr. Courtney. And where is your legal residence now ? 

Mr. Grew. Manchester. 

Mr. Courtney. In Manchester. Is Plymouth close by? 

Mr. Grew. About 71 miles. 

Mr. Courtney. Now, during the course of the year 1940 and 1941, 
were you an employee of Ray laine Worsteds, Inc. ? 

Mr. Grew. From 1941. 

Mr. Courtnry. From 

Mr. Grew. January 2 of 1941. 

Mr. Courtney. 1941. How long did you continue in that employ- 
ment, in round figures, up until approximately when? 

Mr. Grew. November 14, 1955. 

Mr. Courtney. November 14, 1955? 

Mr. Grew. That is correct. 

Mr. Courtney. In what capacity were you employed ? 

Mr. Grew. I was office manager and chief accountant. 

Mr. Courtney. I see. You were never an officer of the corpora- 
tion ? 

Mr. Grew. Temporarily, after the 24th of May of 1955 they elected 
me a temporary clerk-secretary, in order to sign checks. 

Mr. Courtney. Excepting for that short interval, you were an 
employee ? 

Mr. Grew. That is right. 

Mr. Courtney. Rather than an officer ? 

Mr. Grew. Yes. And I was still an employee. 

Mr. Courrnry. Yes. Do you have any financial interest in the cor- 
poration itself ? 
Mr. Grew. No. 
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Mr. Courtney. Have you ever had any ? 

Mr. Grew. Never. 

Mr. Courtney. And in the original group which owned the corpora- 
tion from the time of its formation down until it has been testified 
1943, when they were completely eliminated, you were in no way con- 
nected with that group; were you ? 

Mr. Grew. In 1943, did you say ? 

Mr. Courrnry. That is the testimony, Mr. Grew. Refresh your 
own recollection on it. 

The testimony is that the corporation, that is the stockholders of 
the corporation were originally a group of Manchester people who 
formed it in 1940. What is the fact ? 

Mr. Grew. I was just trying to figure that one out. 

Prior to September of 1941 it was a corporation that was renting 
from the Amoskeag Industries the machinery and building to 
operate. 

Then they decided to purchase this machinery and building. 

Mr. Courtney. “They” is whom now, the corporation ? 

Mr. Girew. The corporation. 

Mr. Courtney. Yes. 

Mr. Grew. Now that corporation was made up—of course, this is 
subject. to confirmation by ta McLane of Manchester, because he 
was the original clerk of the corporation. 

Leo Wolff was president and Lester Brown was treasurer. And 
there was a Robert Baker, and I can’t remember just what his—it 
might have been assistant treasurer, but he was an officer of the 
company. 

Mr. Courtney. He was an officer of the company, whose title you 
don’t remember ? 

Mr. Grew. Yes. He later resigned and sold his stock back to the 
corporation. I think at the time that he did resign that a George 
Lincoln took over a limited number of shares in the corporation. 

Mr. Courrnery. George Lincoln is a resident of Manchester; is he? 

Mr. Grew. Yes, he is. 

Mr. Courrney. Is he still a resident of Manchester ? 

Mr. Grew. As far as I know, he still is. I haven’t seen him for 
along time. 

Mr. Courrnrey. And did he become an officer of the corporation ? 

Mr. Grew. Well, see, he was the plant general manager. 

Mr. Courtney. General manager of the plant ? 

Mr. Grew. Yes. 

Mr. Courrney. Now, Mr. Grew, this corporation in the course of 
its work occupied a portion of the old Amoskeag Mill; is that right? 

Mr. Grew. That is right. 

Mr. Courtney. A lease basis, as you have indicated ? 

Mr. Grew. Up until September of 1941. 

Mr. Courtney. September of 1941. At that time the corpora- 
tion purchased the machinery ? 

Mr. Grew. And that building. 

Mr. Courrney. And the building in which they operated? 

Mr. Grew. That is right. 

Mr. Courrney. Now, are you familiar with the contract that we 
have been discussing here the last several days? This is the con- 
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tract No. W-669-QM-10270, in the gross amount of around $653,000, 

(Mr. Grew nods. ) 

Mr. Courrnrey. Which was entered into in 1940 and was in work 
during the larger part of 1941? 

Mr. Grew. That is right. 

Mr. Courtney. You are familiar with that contract ? 

Mr. Grew. I am. 

Mr. Courtney. Now, are you familiar with the circumstances at 
the time at which the contracting officer for the Government indi- 

vated that there was a noncompliance with the contract? 

Mr. Grew. No, I am not, truthfully. 

Mr. Courtney. That would not come under your jurisdiction? 

Mr. Grew. Not entirely so; no, no. 

Mr. Courrney. But are you aware of the fact that at some time or 
other the company and the Government were in difficulties, we will 
say, over the performance of the contract ? 

Mr. Grew. Deliveries specifically of the contracts? 

Mr. Courtney. Specific delivery, that is right. 

Mr. Grew. There are numerous contracts involved. 

Mr. Courtney. Yes. 

Mr. Grew. Among them this particular one. 

Mr. Courtney. That is right. 

Mr. Grew. That is right. 

Mr. Courtney. And this contract, then, in the fall of 1941—not to 
lead you, but to bring you down to date—was in default about that 
time on delivery ; is that your best recollection ? 

Mr. Grew. I didn’t think that that one was. But as I say, it is im- 
possible a 

Mr. Courtney. Distinguish. 

Mr. Grew. Recollect the details of all of these contracts, because 
there were 4 or 5 or 6 of them running about the same time. 

Mr. Courrney. This was only one of those? 

Mr. Grew. This was only one. 

Mr. Courtney. So the exact state of performance of the contract 
you don’t recollect ? 

Mr. Grew. I am not too familiar with it, as to exactness. 

Mr. Courtney. Now the subpena has asked that you bring in the 
correspondence, memorandums, dockets, or diaries you might have. 

Mr. Grew. I had none whatsoever. 

Mr. Courtney. You had none? 

Mr. Grew. No. 

Mr. Courtney. You have none of the books or records of the com- 
pany in your possession ? 

Mr. Grew. No. When the firm was liquidated, all of the basic 
figures not needed by Mr. McDermott of Philadelphia for the presen- 
tation of the claim were put in a box, with other correspondence not 
pertaining to that and they were stored in a bonded warehouse in 
Manchester, because 

Mr. Courtney. So far as you know, are they still there? 

Mr. Grew. As faras I know,they are. I hadn’t had 

Mr. Courtney. You don’t have access to them ? 

Mr, Grew. No; I would have no further access to them. 

Mr. Courtney. Now, can you fix the time, just according to your 
best recollection, when the firm was what you describe as liquidated? 
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Mr. Grew. Well, let’s see. The final liquidation as far as Man- 
chester was concerned 

Mr. Courtney. Yes. 

Mr. Grew. The mills, I think I completed on the 14th of Novem- 
ber of 1955. 

Mr. Courtney. 1955? 

Mr. Grew. Yes. 

Mr. Courrney. And that is the time you stated just a moment ago 
when your services terminated ? 

Mr. Grew. That is right. 

Mr. Courrnery. From that time forward did you have any financial 
arrangements or employment from Raylaine Worsteds, Inc? 

Mr. Grew. Only to the effect that if there were some things came 
up—of course, there was this claim we knew was still outstanding— 
or in the case of employees wanting information, they figured that 
in view of the fact that I was in Manchester and knew all the cireum- 
stances, that I could be called upon to get them when needed. 

Mr. Courtney. But that was the only arrangement between 
you-— 

' Mr. Grew. That was the only arrangement, yes. 

Mr. Courrnry. You were not on the payroll? 

Mr. Grew. No. The payroll ceased on the 14th of November. 

Mr. Courtney. 1955? 

Mr. Grew. Of 1955. 

Mr. Courtney. Now, did there come a time when you were asked 
to write letters in connection with the payment of a claim, of this 
particular claim, and, if so, by whom were you requested ? 

Mr. Grew. I would say that probably Mr. Wolff might have—he 
might have suggested that I might get in touch with our New Hamp- 
shire representatives and see what is holding it up, or words to that 
effect. He probably might have called me on the telephone from 
New York. And on that basis I would have written letters for the 
company. 

Mr. Courtney. And on company stationery ? 

Mr. Grew. On company stationery ? 

Mr. Courtney. Yes. 

Mr. Grew. That is right. 

Mr. Courrnry. Now, were you asked by Mr. McDermott, Edwin 
J. Dermott, the attorney, to write any letters or solicit any assistance ? 

Mr. Grew. On one oceasion that I remember somewhat specifically. 
It was due to the fact that a certain clause relating to the Comptroller 
General, I think. So I only repeated the clause in the letter and wrote 
those letters out to the representatives and Mr. Adams. 

Mr. Courrnery. And you wrote, again, now—let’s say, to whom did 
you write, to your recollection ? 

Mr. Grew. It was a letter to Mr. Adams, Mr. Bridges, and Mr. 
Merrow. 

Mr. Courtney. Now, you are identifying whom? Mr. Merrow, 
the eh tive from New H: ampshire ? 

Mr. Grew. Mr. Merrow, the Representative, Senator Bridges. 

Mr. Courrney. Senator Bridges. 

Mr. Grew. And the Presidential assistant. 

Mr. Courtney. And the Presidential assistant. Now, were you 
acquainted with all three of those men ? 











362 RAYLAINE WORSTEDS, INC. 





Mr. Grew. Mr. Merrow I had met on a number of occasions, | 
don’t know that I ever saw Mr. Bridges. I may have, but I don’t 
remember that I did. And I had seen Mr. Adams on a number of 
occasions. 

Mr. Courrnrey. Were you a member of any American Legion 
together ? 

Mr. Grew. Well, I don’t know that Mr. Adams was a member—[ 
know he was not a member of the post that I belong to. 

Mr. Courtney. I see. 

Mr. Grew. He may have been one of the North Country members, 
But probably through the Legion or the Lions Club, of which I have 
been a member for many years, we probably had met. 

Mr. Courtney. Now do you recognize about the last time you had 
any communications on this subject with any of these gentlemen and 
in particular Mr. Adams? 

Mr. Grew. I would say probably it might have been around Janu- 
ary or possibly February 1958. It seems to me that was the last 
letters I wrote. 

Mr. Courtney. In 1957 or 1958? 

Mr. Grew. 1958. 

Mr. Courrney. I am going to show you a copy of a letter, Mr, 
Grew, we will mark “Grew No. 1.” That is just the way of identify. 
ing the letter. 

T will ask you to read a copy of the letter and see whether or not 
it refreshes your recollection in any way. 

Mr. Grew. Yes; this does come to light here. And I think—I am 
quite sure, because there are no other copies existing—that these three 
copies that he mentions here: One of each one was sent to Mr. Adams, 
Mr. Bridges, and Mr. Merrow. 

Mr. Courrney. And following the receipt of this letter, which 
bears the date March 22, 1957, and refers to this contract by number 
and the ASBCA File No. 1842, and purportedly was signed by Mr. 
MeDermott: What did you do, if you recall ? 

Mr. Grew. As I recall, I wrote a letter to each one of the three. 

Mr. Courtney. To each of the three ? 

Mr. Grew. To each of the three, and probably said that “Enclosed 
please find a copy of the letter from the Comptroller General.” 

Mr. Courtney. Yes. You don’t recall what you said, do you? 

Mr. Grew. Well 

Mr. Courtney. In any of the letters ? 

Mr. Grew. Probably very brief. I probably asked that they use 
their good offices to expedite this claim as soon as possible. 

Mr. Courtney. Now, was your relationship with Mr. Adams such 
that you would address one another on a first name basis? 

Mr. Grew. Technically probably no. But New Hampshire, you 
know, is quite a small community. Everybody knows one another. 
I don’t think I ever heard Mr. Adams called anything but “Sherm 
Adams.” But 

Mr. Courtney. You don’t recall—do you recall how in the letter 
which you wrote to him following this letter of March 22, 1957—do 

you recall how you addressed him ¢ 

Mr. Grew. I am quite sure I addressed him as “Dear Sherm.” 

Mr. Courtney. And your own signature would be on what basis! 
Mr. Grew. Just “Allen.” 
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Mr. Courtney. Just “Allen”? 

Mr. Grew. Yes. Of course, the typewritten name would have been 
underneath it. 

Mr. Courtney. Yes. 

Mr. Grew. Yes. 

Mr. Courtney. Now, you have no copy of the letter which you 
wrote ? 

Mr. Grew. I have none whatsoever. 

Mr. Courtney. You transferred them all to what? 

Mr. Grew. I sent all copies of the letter as far as I know to Mr. 
McDermott, in order to keep the files there up to date. 

Mr. Courtney. Yes. 

Mr. Grew. Because they were of no further use to me. 

Mr. Courrnry. You weren’t retaining any of the corporate data? 

Mr. Grew. No. 

Mr. Courrnery. Documents or correspondence of any kind? 

Mr. Grew. No. 

Mr. Courtney. Now, did you assist in any way in the preparation 
of financial data in connection with this claim at or during the latter 
several years ¢ 

Mr. Grew. I prepared all of it. 

Mr. Courtney. All the financial data? 

Mr. Grew. All of the information basically. 

Mr. Courtney. Basically, what was it, so we will understand what 
you did? 

Mr. Grew. Well, it was a matter of production and deliveries 
against the specific contracts, the matter of costs by operation, and 
profit -and-loss statements. 

Mr. Courtney. Now, Mr. Grew, I am going to show you a draft 
of a letter which has been introduced into the record and is called 
ASBCA No. 1842. There are other identification marks on it, prin- 
cipally a penciled “Letters No. 203.” And I am going to mark this 
“Grew No. 2.” 

I will ask you whether or not you can recognize or your recollection 
is refreshed in any way by the content of the letter. Now observe that 
the letter does not have your name on it. I will ask you whether 
anything about the text of the letter refreshes your rec -ollection 4 

Mr. Grew. Is this something that is supposed to originate from 
Manchester ? 

Mr. Courtney. No, sir; it is not. I am trying to refresh your rec- 
ollection with that notation. My question would be this: ‘Did you 
receive—strike that. 

You said you wrote a letter following Mr. McDermott’s letter of 
March 22, 1957. You don’t have the copy of it? 

Mr. Grew. That is right. 

Mr. Courtney. You recall generally what you said in it. 

Now, did you get an answer to it? 

Mr. Grew. I don’t know that I got an answer to it, though. 

Mr. Courtney. I see. 

So that in looking at this exhibit 2, is your recollection refreshed 
or not ? 

Mr. Grew. Not too well. 

Mr. Courtney. Not too well. Then, we will just pass that. 
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Now, this letter, then, of March 1957—yes, 1957—which we have 
spoken about here in connection with your exhibit No. 1—well, I will 
withdraw the question and we will go to something else. 

Now, were you advised when the claim was finally paid i in any way, 
Mr. Grew ? 

Mr. Grew. I don’t think I was advised when the claim was actually 
paid. ! 

Mr. Courtney. Did you have some transactions, financial trans- 
actions with the company—hold it just a minute until I take a look 
at this paper, please. 

am going to show you another letter, which I am going to mark 
“Grew No.3.” You have not identified the previous 

Mr. Grew. That is right 

Mr. Courtney. Unsigned memorandum. 

Would you look at that, please, and see whether it refreshes your 
recollection in any way ? 

Mr. Grew. Yes; I would say this is familiar. 

Mr. Courtney. That letter is familiar. 

Did you receive a letter, such as that one purports to be a copy of, 
shortly after the date it bears? 

Mr. Grew. You mean a copy of this letter here? 

Mr. Courrney. Did you get the original of a letter similar to the 
one you have just identified from Mr. McDermott? 

Mr. Grew. I don’t think so. I don’t think it was an original. It 
might have been an original and I might have been asked to return 
it, because I know I I didn't keep any copy of that. 

“Mr. Courtney. You have not kept any correspondence ? 

Mr. Grew. I have not kept anything. 

Mr. Courtney. Let me ask you, without pressing, did you hear 
from McDermott on and after December 1957, in a letter-—— 

Mr. Grew. I think this is the last I heard. 

Mr. Courtney. This letter, Grew No. 3, is the last you heard ? 

Mr. Grew. I think that isthe last T heard. 

Mr. Courtney. And did you take the action which Mr. MeDermott 
suggests in this letter ? 

Mr. Grew. Yes. 

Mr. Courtney. Now, then, later, Mr. Grew, did you receive any 
money from the company in connection with any of the services that 
you performed therefor ? 

Mr. Grew. Yes. 

Mr. Courtney. And when was that and what was it ? 

Mr. Grew. I would have said that probably in May of this vear I 
received—let’s see, I received $250 from the company. 

Mr. Courtney. From the company ? 

Mr. Grew. Yes. 

Mr. Courtney. Did you receive anything from Mr. McDermott? 

Mr. Grew. I received a like amount from him. 

Mr. Courtney. A like amount from him. What was that for, Mr. 
Grew ? 

Mr. Grew. Well, it supposedly was for services beyond the 14th of 
November of that year, in which I had participated by writing letters, 
in doing something for them in conection with this claim. 

Mr. Courtney. Yes. When you say November 
Mr. Grew. 14, when I was last on the payroll of Raylaine. 
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Mr. Courtney. Oh, that is between November 14, 1955. 

Mr. Grew. That is right. 

Mr. Coortnry. When you left the employment of the company ? 

Mr. Grew. Yes. 

Mr. Courtney. Until you got the payment? 

Mr. Grew. That is right. 

Mr. Courrney. Or payments—plural. 

Mr. Grew. That is right. 

Mr. Courtney. And that was your understanding, as to what the 
money was received for? 

Mr. Grew. That was my understanding. 

Mr. Courtney. Yes. Did you have any conversations about how 
much you should be paid or—— 

Mr. Grew. Well, there was no agreement. 

Mr. Courtney. There was no agreement ? 

Mr. Grew. No; there was no agreement. 

Mr. Courrney. And were you satisfied with the amount that you 
received ¢ 

Mr. Grew. Well, I don’t know. 

Mr. Courrney. In consideration of the services which you had 
rendered ? 

Mr. Grew. Perhaps not, but perhaps not justified maybe. I don’t 
know. I got my pay—I got my wages every week up to the 14th of 
November. It is a question of how much the time I put in after that 
was worth. 

Mr. Courtney. From 1955 on? 

Mr. Grew. Yes, sir. 

Mr. Courtney. And you haven’t settled that in your own mind. 
You got $500, but you have—— 

Mr. Grew. I have kind of forgotten the issue. 

Mr. Courrney. Allright. I think that is all. 

Mr. Héserr. Mr. Grew, in connection with the money which you 
received: Was there any discussion that you had received to continue 
in the service of the company, without arriving at a definite figure? 

Mr. Grew. No, no. 

Mr. Héznerr. It was understood, however, that you were to receive 
compensation ¢ 

Mr. Grew. Specifically, no. I wouldn’t have said that there was 
any agreement whatsoever. 

Mr. Héserr. Well—— 

Mr. Grew. If there had been, I think I would have arrived at some 
figure. 

Mr. Héserr. You would have arrived? 

Mr. Grew. Yes. 

Mr. Héserr. Did you expect anything? 

Mr. Grew. Yes; I think I did. 

Mr. Héserr. And you expected a sum in excess of $500? 

Mr. Grew. Well, I would have thought so. 

Mr. Héserr. You thought you would at least get that? 

(Mr. Grew nods.) 

Mr. Héserr. But there was no stipulation? 

Mr. Grew. There was no stipulation whatsoever. 
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Mr. H&ésertr. Now, the writing of the letters was a collateral of the 
other work which you were doing for the company, after you left 
its employ ? 

Mr. Grew. Yes. 

Mr. Héserr. You weren’t paid specifically to write the letters 
perhaps ? 

Mr. Grew. No. 

Mr. Hézerr. That is not your understanding? 

Mr. Grew. That is not so. 

Mr. Hiéizert. When you were given the check from Mr. McDermott 
of $250 and from the company for $250, did you express any disap- 
pointment at that sum? 

Mr. Grew. I think I probably did. 

Mr. Hépverr. To whom did you express the disappointment? 

Mr. Grew. I would have said to Mr. Duffy. I know I did. 

Mr. Héserr. What did you tell him? 

Mr. Grew. I probably thought that it was very mercenary. 

Mr. Heéserr. You probably did what 

Mr. Grew. | probably ly told him that I thought the amount was 
mercenary. 

Mr. Heserr. All right. How did you define—— 

Mr. Grew. Well, I thought—I thought personally that it was a 
small amount, in view of the fact th: I had had to work up all these 
things—not on company time, but I had to work it overtime. But 
there is no agreement and being a salaried man I suppose I could 
be expected to put in as many hours as was required. 

Mr. Hésert. Now, you said you put it in on overtime and not on 
company time. Were these pre mi rations made duri ing the time you 
were in the employ of the company? 

Mr. Grew. That is right. 

Mr. Heénerr. Actually, what did you physically do after you left 
the employ of the company—except write the letters ¢ 

Mr. Grew. That is about all. 

Mr. Héserr. You just wrote the letters? 

Mr. Grew. Just wrote letters; yes. 

Mr. Héserr. In other words, you expected compensation for the 

rertime work you had done? 

Mr. Grew. Yes. 

Mr. Hézerr. And in reality the only thing that you did after you 
left the company was to write the letters at the request of Mr. Me- 
Dermott ¢ 

Mr. Grew. That is right. 

Mr. Héserr. Mr. Hess? 

Mr. Hess. I have no questions. 

Mr. Hésverr. Mr. Hardy. 

Mr. Harpy. Mr. Grew, in connection with the questions just asked 
by Mr. Hébert, do I understand that this extra work you are talking 
about was actually performed while you were still employed by 
Raylaine? 

Mr. Grew. That is right. 

Mr. Harpy. Well, now, if you had been entitled to any additional 
compensation, that should have baa paid while you were still em- 
ployed, should it not, as overtime ? 
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Mr. Grew. It was not the policy of the company to pay overtime 
to salaried employees. It was figured that they would take com- 
pensatory time, probably. 

Mr. Harpy. Well, on what basis did you understand or expect to 
receive payment after you had been separated from employment ? 

Mr. Grew. I don’t know that there was any basis. 

Mr. Harpy. Actually, at the time you left there wasn’t—you didn’t 
have very much compensation that there would ever be any collection 
on this claim, did you? 

Mr. Grew. That is correct. 

Mr. Harpy. So you didn’t expect at the time you left employment 
in November of 1955—you didn’t expect to get p: aid for that ove rtime, 
did you? 

Mr. Grew. No. 

Mr. Harpy. So that you subsequently performed some additional 
services. Now, what did they consist of, other than the writing of 
some letters ? 

Mr. Grew. That is about all. 

Mr. Harpy. Well, then, any payment that you subsequently re- 
ceived was consideration for writing the letters and not for perform- 
ing the overtime, wouldn’t that be correct ? 

Mr. Grew. Probably. 

Mr. Harpy. Well, now, you testified that you wrote several letters 
in connection with the Comptroller General’s decision. You testified 
that you wrote to Mr. Merrow, to Senator Bridges, and I believe Gov- 
ernor Adams, about the Comptroller General’s decision. This was 
back in 1957. 

Mr. Grew. Yes; somewhere in March or April, was it? 

Mr. Harpy. That is my recollection. Now, what stationery did you 
write those letterson? Personal stationery ? 

Mr. Grew. Oh, on Raylaine letterhead. 

Mr. Harpy. Did you have still some Raylaine letterheads ? 

Mr. Grew. I still had some Raylaine letterheads ? 

Mr. Harpy. Well, did I understand you to say that you received no 
replies to any of these letters? 

Mr. Grew. Oh, yes, there were some replies, but as to whether I 
received replies to all three in any specific time, I would not be able 
tosay. I know at least in 1 instance I only received 2 and I think 
those were only from Senator Bridges and Representative Merrow. 

Mr. Harpy. You don’t think you received a reply 

Mr. Grew. I think there was one—I don’t think I got any reply 
from Mr. Adams. 

Mr. Harpy. Would those letters have been received at the Raylaine 
address, or would they have been delivered to you personally ? 

Mr. Grew. I would say they probably may have been addressed to 
Raylaine Worsteds of Manchester and then probably forwarded to 
my house after. 

Mr. Harpy. Were you ever advised that any correspondence ad- 
dressed to you or addressed to Raylaine for your attention was unde- 
livered because there was no such address and had been returned to 
someone else ? 


Mr. Grew. No. 
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Mr. Harpy. You have no knowledge that the post office ever re. 
turned any reply to one of these letters because Raylaine was not an 
active address in Manchester, N. H.? 

Mr. Grew. No; I have no knowledge to that effect. I assume they 
probably did. 

Mr. rome You assume they probably did return them ? 

Mr. Grew. Return anything that was returnable. That would be 
in the case of all first-cl - mail addressed to Raylaine in Manchester, 
and they would probably have destroyed the second-class mail unless 
there was a guaranty of postage. 

Mr. Harpy. Well, do you have any knowledge—the thing that I am 
trying to understand is if a reply were written to you, it would have 
gone to Raylaine’s address. If Raylaine was out of business, who 
would have received it ? 

Mr. Grew. Well, if my name was on that envelope, it would have 
come to my house. 

Mr. Harpy. You are pretty sure the post office would have de- 
livered it to your house? 

Mr. Grew. I am pretty sure they would have delivered it to my 
house. 

Mr. Harpy. But if your name had not been on the outside of the 
envelope and just been on the side—— 

Mr. Grew. Well, they still might have delivered it to the house. 

Mr. Harpy. Well, we had one illustration where they returned the 
letter addressed to Raylaine. 

Mr. Grew. But I didn’t know of any that they had returned. 

Mr. Harpy. Now, what was your occ upation when you discontinued 
employment at Raylaine in November of 1955 ? 

Mr. Grew. What was I-— 

Mr. Harpy. What was your occupation when you quit Raylaine? 
Did you go into some other employment ? 

Mr. Grew. Yes. I went into the liquidation of machinery for a 
New York machinery dealer. 

Mr. Harpy. Oh, I see. You were still employed in that connection? 

Mr. Grew. Not—— 

Mr. Harpy. You ‘are not employed now, in doing that? 

Mr. Grew. I don’t—— 

Mr. Harpy. I was trying to understand what you are doing now. 

Mr. Grew. Oh, I am the business administrator of Plymouth 
Teachers College. 

Mr. Harpy. I see. With respect to the Raylaine settlement, did 
you prepare the figure or figures showing the request for settlement 
of $25,000, approximately, and agreeing ‘that the basis of settlement 
should be on 6 weeks, I believe, rather than 15 weeks? 

Mr. Grew. That I don’t know anything about, that $25,000. AIlI 
know about is the original preparation of the figures, which was 
something in excess of $80,000, and it involved more than one con- 
tract. All of those were subsequently arranged for in Mr. Me- 
Dermott’s office, or elsewhere. 

Mr. Harpy. What was the date of that? 

(Mr. Kuhn aside.) 

Mr. Hess. Dee ls 13, 1941. 

Mr. Covrrney. December 11, 1941, was the first time. 
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Mr. Kunn. That is right. 

Mr. Harpy. Well, according to Mr. McDermott’s file, on June 20, 
1957, he wrote to you, to the effect that the Board had ‘reopened the 
case with respect to the recovery of liquidated damages amounting to 
$25, 460. 

Do you know where that figure came from ? 

Mr. Grew. No; I don’t. I don’t know what that figure is. 

Mr. Harpy. I am trying to understand, if I can, where this $ $25,000 
figure came from. And I thought that since—I believe you indicated 
that you were chief accountant. 

Mr. Grew. That is right. 

Mr. Harpy. You must have had something to do with the compila- 
tion of it. Back in 1943 there was a memorandum, which is addressed 
from “H. H. 8.” to “J. J. S.” 

Mr. Courrnry. Mr. Hardy, those are members of the law firm of 
Greenbaum, Schwartz & Wolff. 

Mr. Harpy. Well, there was a letter written by Raylaine to the 
Comptroller General which had this to say—I am quoting from this 
letter. 

Our total fines were well above $75,000. We are not protesting the bulk of 
these fines as we agree they were justified. We do believe that the relief on 
approximately $25,000 should be granted as we were in constant touch with 
the Quartermaster about the delay on these quantities, both by phone and by 
letter. 

Now Lam skipping, and then this last sentence : 

It is our hope that we will not be penalized by this technicality if our claim 
on the $25,000 is just. 

Do you know anything about that conversation ? 

Mr. Grew. No; I don’t know about that. 

Mr. Harpy. This was a Raylaine letter to the General Accounting 
Office ¢ 

Mr. Grew. Yes. 

Mr. Harpy. The Comptroller General, back in 1943. 

Mr. Grew. Wasn’t it signed by anybody ? 

Mr. Harpy. No; I don't have the complete letter. This is a quo- 
tation from it. 

Well, the thing that I am trying to understand was whether you 
had any reason to know from your experience with the accounting on 
this contract what the proper amount of the claim should have been, 
whether it should have been $25,000 or $41,000, or $48,000. 

Mr. Grew. All I know is that in the original preparation of figures, 
it was in the neighborhood of $80,000, and that involved numerous 
contracts. 

Subsequently, those contracts were audited by members from the 
FBI Accounting Service and I understand 

Mr. Harpy. You don’t know which was the proper figure, then, as 
far as the one contract is concerned ? 

Mr. Grew. No; I don’t. 

Mr. Harpy. All right. I want to ask you something else, Mr. 
Grew. You mentioned a Mr. Robert Baker as an officer of this 
company. 

Mr. Grew. Yes. 

Mr. Harpy. Is he a Manchester, N. H., resident ? 
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Mr. Grew. No, no. 

Mr. Harpy. What was he—do you recall what his official capacity 
was ¢ 

Mr. Grew. He was a stockholder, but I think he was assistant 
treasurer. 

Mr. Harpy. You think he was assistant treasurer ? 

Mr. Grew. It was a very short time. 

Mr. Harpy. He was not with the company very long? 

Mr. Grew. Not very long. 

Mr. Harpy. Was he with the Wolff group that took over the com- 
pany ¢ 

Mr. Grew. That is right, originally. 

Mr. Harpy. Originally ? 

Mr. Grew. Yes. 

Mr. Harpy. Do you know where he came from, where was his 
home ? 

Mr. Grew. In New York somewhere, I guess. 

Mr. Harpy. New York? 

Mr. Grew. Yes. 

Mr. Harpy. Do you know whether he had any personal connections 
with Governor Adams? 

Mr. Grew. Oh, I doubt it. 

Mr. Harpy. Do you know whether he had any personal contacts 
with Mr. Goldfine? 

Mr. Grew. Well, I wouldn’t know that, except from the paper. 

Mr. Harpy. You don’t know—did the paper say he did? 

Mr. Grew. I saw something in the paper that his name was men- 
tioned with Mr. Goldfine. But I didn’t pay any attention to it, be- 
cause I didn’t know him anyway. 

Mr. Harpy. So he was not connected with the company very long 
to the best of your knowledge? 

Mr. Grew. That is right. 

Mr. Harpy. Thank you, sir, that is all. 

Mr. Hésert. Mr. Cunningham? 

Mr. CunnincHam. No questions. 

Mr. Héperr. Mr. Fisher. 

Mr. Fisner. In regard to your $500 compensation, as I understand 
it you had no agreement for any particular amount ? 

(Mr. Grew nods. ) 

Mr. Fisuer. You did write some letters on behalf of Raylaine to 
Mr. Adams, Senator Bridges, and to Mr. Merrow? 

Mr. Grew. That is correct. 

Mr. Fisuer. And when you did get $500, it was not in accord with 
any agreement for any amount? 

Mr. Grew. No, sir. 

Mr. Fisuer. Was it your understanding when you did get it that 
it in part at least compensated you for the writing of the letters and 
also for the overtime work that you had done in connection with this 
entire matter ? 

Mr. Grew. It wasn’t said so. 

Mr. Fisuer. It wasn’t said one way or the other? 

Mr. Grew. No. 
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Mr. Fisuer. Was it your understanding that the $500 was or was 
not just a loan for the writing of the letters? Did it include other 
work as well ? 

Mr. Grew. It may have but 

Mr. Fisuer. It may have—— 

Mr. Grew. There was no statement at all. 

Mr. Fisuer. There was no statement to that effect ? 

Mr. Grew. No. 

Mr. Fisner. But you had done, as I understand it, a considerable 
amount of work beyond the call of duty ¢ 

Mr. Grew. That is right. 

Mr. Fisuer. Overtime work. 

(Mr. Grew nods.) 

Mr. Fisuer. For which you had not been paid ? 

Mr. Grew. That is right. 

Mr. Fisuer. In relation to this particular claim against the Gov- 
ernment ? 

Mr. Grew. That is right. 

Mr. Fisuer. And so when there was a settlement with you, so-called 
settlement, it covers whatever work you had or may have done in the 
support of the claim ? 

Mr. Grew. Yes, sir. 

Mr. Fisner. Was I correct in my thought, from your testimony, 
that you wrote 3 letters to these people, or was it 3 letters to each, or 
altogether ? 

Mr. Grew. Three to each one. 

Mr. Fisuer. Three to each one? 

Mr. Grew. That is right. 

Mr. Fisuer. One to Governor Adams—— 

Mr. Grew. Let me retract that. I think it was three letters to each. 
At least I know of two letters to each. 

Mr. Fisuer. Now, was it suggested to you by Mr. McDermott that 
you write those letters, or did you take that on yourself ? 

Mr. Grew. Well, in the case of the Comptroller General’s letter— 
is it ? 

Mr. Fisuer. Yes. 

Mr. Grew. In the case of the Comptroller General’s letter, he fur- 
nished 3 copies of that, as his letter indicated there, to me, and I en- 
closed 1 of those, with just a short letter to all 3. 

On another occasion, as I recall, when I questioned as to when they 
expected to bring this thing to a final settlement, I think Mr. McDer- 
mott wrote me at the time that it was in the process. So I just 
dropped a line to, I think, all three at the same time. I may not have 
written to Mr. Adams at that time, though. I think there was one 
time when I didn’t write to him at all. 

Mr. Fisuer. I see. So you—again, to make the record clear, did 
Mr. McDermott suggest that you do this, that you write the letters? 

Mr. Grew. Only in the case 

Mr. Fisner. Of that particular one? 

Mr. Grew. Of that particular one. 

Mr. Fisuer. In which you enclosed a copy of communication ? 

Mr. Grew. That is correct; yes. 

Mr. Fisuer. From the Comptroller General. 
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Mr. Grew. That is right; yes. 

Mr. Fisner. And I believe you testified your objective in writing 
them was to get action ? 

Mr. Grew. That is r ight. 

Mr. Fisuer. And you so stated in your letter? 

Mr. Grew. That is right. 

Mr. Fisuer. Did you ever have a conversation, by telephone or 
otherwise, with either of these three to whom you wrote the letters? 

Mr. Grew. No; I did not. 

Mr. Fisuer. All of your dealings with them was by letter? 

Mr. Grew. By letter; exactly. 

Mr. Fisuer. I believe that is all. 

Mr. Héeert. Mr. Bates. 

Mr. Bates. Mr. Grew, I am a little bit confused by a couple of the 
statements which you made. You indic ‘ated to Mr. Hébert. the chair. 
man, that you had done a lot of overtime work and that you thought 
that was the real reason why you were entitled to a payment, even 
though no agreement had been reached; is that correct ? 

Mr. Grew. That is right. 

Mr. Bares. But then you—at least I inferred from your statement 
to Mr. Hardy that after all you were a salaried employee and therefore 
not entitled to anything for this overtime work, and that the only 
thing you did subsequent to that was write the letters. And the in- 
ference, of course, was that you were really getting paid for writing 
the letters. I mean that is what one would Peoeetle from that. 

Now, when you thought you were unpaid, did you think you were 
unpaid because of these three letters that you had written to each 
of these people? 

Mr. Grew. No. 

Mr. Bares. Then you thought you were unpaid because of what! 

Mr. Grew. Because of the work having been put in prior to that, 
in getting all these figures out. 

Mr. Bares. You thought that they had a moral obligation to pay 
you for the overtime work? 

Mr. Grew. I would say so; yes. 

Mr. Bares. And it was not the writing of the three letters. 

Mr. Grew. No. 

Mr. Bates. Which you—— 

Mr. Grew. No; hardly. 

Mr. Bates. On which you were paid. You indicated you don’t 
know Senator Bridges. 

Mr. Grew. I don’t think I ever saw him in person. 

Mr, Bares. If you saw—if Congressman Merrow saw you on the 
street, would - know you? 

Mr. Grew. I think so. 

Mr. Bates. If Governor Adams, would he know you? 

Mr. Grew. I am not sure. I haven’t seen him for quite some time. 
I don’t know that he would. 

Mr. Bares. Well, the familiar term that you used in addressing 
the letter: Do I understand you wrote that not because you know 
him, but because New Hampshire is such a small place that every- 
body calls him “Sherm” ? 

Mr. Grew. Yes. It is commonly the practice in New Hampshire 
to call a great many people by their first names. 
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Mr. Bares. Then, that is the reason why you called him by that 
familiar name, rather than because of your acquaintanceship with 
him ¢ 

Mr. Grew. That is right; because the acquaintanceship was very 
casual. 

Mr. Bares. That is all. 

Mr. Heésverr. Mr. Hess. 

Mr. Hess. Mr. Grew, did you keep any record at all of the number 
of hours overtime that you worked ? 

Mr. Grew. Oh, I did one time, and then threw it away. 

Mr. Hess. Was it ever submitted to Mr. McDermott ? 

Mr. Grew. Not to Mr. McDermott. 

Mr. Hess. Or the committee that handled the liquidation of the 
company ¢ 

Mr. Grew. To the committee. 

Mr. Hess. They have 

Mr. Grew. Yes. 

Mr. Hess. They have a record of the number of hours that you 
have worked overtime ? 

Mr. Grew. I would say that Mr. Duffy, but I doubt if any—it 
probably didn’t get as far as the committee. 

Mr. Hess. Who was Mr. Duffy? 

Mr. Grew. He was the chairman of the committee. 

Mr. Hess. He was the chairman of the committee? 

Mr. Grew. Yes. 

Mr. Hess. And when the settlement was made in the case with 
the Government, when the check for forty-thousand-some-odd dollars 
was sent, was it your understanding that that was proportioned among 
the creditors. 

Mr. Grew. I would assume so. 

Mr. Hess. And at that time was the time you received the $500— 
$950 from the creditors’ committee—— 

Mr. Grew. That is right. 

Mr. Hess. And $250 from Mr. Mc Dermott ? 

Mr. Grew. That is right. 

Mr. Hess. And that payment was based on a memorandum that you 
had given them of the number of hours that you figured you were 
entitled to, for the work that you had put in in overtime? 

Mr. Grew. I don’t think that was based on that at all. I think 
that was just based on their own feelings in the matter. 

Mr. Hess. They did have some record, though, of the amount of 
work you had put in, did they not ? 

Mr. Grew. Mr. Duffy was quite aware of that. 

Mr. Hess. Mr. Duffy was aware of it? 

Mr. Grew. Yes. 

Mr. Héserr. Mr. Grew, you say you do not know Senator Bridges. 
You have —- seen him; I think you said that. 

Mr. Grew. I don’t think I have ever seen him in person. 

Mr. Hésertr. Then you don’t know, obviously. 

Mr. Grew. I really don’t know him, 

Mr. Hiéserr. Now, Congressman Merrow you know ? 

Mr. Grew. I have met him a number of times. 

Mr. Héserr. Would you say you were a good friend of his or he 
was a good friend of yours? 
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Mr. Grew. No; I wouldn't say so. 

Mr. Heéserr. Just a casual acquaintance / 

Mr. Grew. Yes. 

Mr. Héserr. He is a Congressman and you know him as such? 

Mr. Grew. That is right. 

Mr. Héserr. Governor Adams, would you say he is an old friend 
of yours? 

Mr. Grew. No. Contrary to the newspaper—— 

Mr. Héserr. That is what I wanted to find out. 

Mr. Grew. In which ae quoted me as a boyhood friend. It is far 
from the truth, because I don’t think I ever met Mr. Adams until 
we were both adults. And probably not earlier than 1949 or 1950, 

Mr. Héserr. You say it is customary to call people by first name 
in New Hampshire? 

Mr. Grew. We doa great deal of that up there. 

Mr. Heérerr. How did you address Senator Bridges when you 
wrote him ? 

Mr. Grew. “Dear Senator Bridges.” 

Mr. Heéserr. How did you address Congressman Merrow ? 

Mr. Grew. “Dear Chester.’ 

Mr. Héperr. “Dear Chester” ? 

Mr. Grew. Yes, sir. 

Mr. Hépsertr. How did you sign the letter / 

Mr. Grew. “Allen.” 

Mr. Heserr. All three letters were signed “Allen” / 

Mr. Grew. No; in Bridges’ case it was “Allen Grew.” 

Mr. Hésert. Because you had never met him ? 

Mr. Grew. That is right. 

Mr. Heserr. But according to the customs of New Hampshire, 
after you meet a person you address him by first name and sign by 
first name ? 

Mr. Grew. That is right. 

Mr. Héserr. There is a notation that you wrote to Governor 
Adams, in a postscript: “Regards from your friends at Sweeney 
Post.” What is that? 

Mr. Grew. Well, on several occasions I think that Governor Adams, 
who was Governor at the time, had attended several of our Army and 
Navy dinners which are quite a big affair, and, of course, a good many 
of the people knew Governor Adams and probably knew him per- 
sonally. 

Mr. Héserr. So you threw that in for good measure / 

Mr. Grew. That is right. 

Mr. He&eerr. Nobody really told you to send the regards to him? 

Mr. Grew. Yes, sir. 

Mr. Heéeserr. But you would just assume that he would like re- 
gards sent to him? 

Mr. Grew. No: any more than you might end off your letter with 
“Kindest personal regards,” whether you meant it or not. 

Mr. Henerr. So in reality, the purpose of putting that in was to 
make it—in the spirit of camaraderie ? 

Mr. Grew. That is right. 

Mr. Hérert. That is right. “Good old Sherm, the boys down here 
are talking about you all the time, and send their regards.” Make 
him feel good ; is that it ? 
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Mr. Grew. I think it does everybody. 

Mr. Héserr. Well, in this particular case, you wanted to make 
good old Sherm feel good, that the bove were still talking about 
him back home ? 

Mr. Grew. Probably. 

Mr. Héserr. And you thought that would have some—did you 
think that would have an influence on him, to be a little warmer in 
his response ¢ 

Mr. Grew. I don’t think so. 

Mr. Heserr. It was just a gratuitous statement down there? 

Mr. Grew. That is right; th: it is all. 

Mr. Hiénerr. This statement of yours, “We are certain that your 
interest on our behalf will result in an early favorable decision”— 
now what do you mean by that ? 

Mr. Grew. Just a matter of words, I would say. Because what he 
did, what he could have done, what he would have done, was an 
unknown quantity, or whether he did anything was an unknown 
quantity. ; 

Mr. Heéserr. In your letter to Senator Bridges, did you tell him 
that his intercession would undoubtedly result in an early favorable 
consideration ? 

Mr. Grew. I don’t remember that wording. 

Mr. Héserr. In the letter, in your letter to Congressman Merrow, 
did you tell him his intercession would amount to a favorable de- 
cision ? 

Mr. Grew. I wouldn’t say so. I mean I don’t remember. 

Mr. Heénerr. It was only Governor Adams that you thought where 
his intercession would amount to something ? 

Mr. Grew. All three letters, as I recall, were very similar in con- 
struction. I thought most of my letters—because I am usually quite 
brief about them—was “Please use your good offices to expedite this 
claim.” 

Mr. Heéperr. And get a favorable consideration ? 

Mr. Grew. Well, whether it was favorable or not, as far as I was 
concerned, was negligible. 

Mr. Héserr. You were writing to the head of the totem pole here. 
Mr. Adams was on top of the pole. And you used the word—that 
his intercession would result in favorable consideration, in your 
opinion. You didn’t think too much of the Senator and the Con- 
gressman, did you? That is all. 

Mr. Grew. Well, that was probably more or less an oversight. 

Mr. Heserr. That is all, Mr. Grew. That is all. Mr. Courtney. 

Mr. Courrney. Mr. Chairman, I would ask that the 3 letters, Grew 
1, 2, and 3, which are memorandum copies shown to Mr. Grew, and 
2 of which he has identified, be made a part of his testimony. 

Mr. Heérnerr. What is that ? 

Mr. Courtney, I asked that the 3 letters, the 3 memorandums, 
Grew 1, 2, and 3, which have been identified in the files and records 
here, and 2 of which, memos 1 and 3, have refreshed Mr. Grew’s 
recollection, be made a part of his testimony. 

Mr. Hiérerr. Without objection, it will be made part of his testi- 
mony. 
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GREW EXHIsitT No. 1 
MARCH 22, 1957, 


Re Raylaiue Worsteds, Inc., W-669-QM-10270. ASCBA No, 1842 


Mr. ALLEN 8S. GREw, 
97 Saimon Street, Manchester, N. H. 

DEAR ALLEN: My last report to you was with respect to the decision of De- 
cember 5, 1956, of the United States Court of Claims denying relief under the 
Lucas Act. 

We also had a proceeding before the Armed Services Board of Contract Ap- 
peals which was dismissed August 9, 1956, on the ground that a settlement cer. 
tificate isued in 1942 by the Comptroller General was a legal bar to the Board 
granting relief under the contract. 

Thereafter we asked the Comptroller General of the United States to rescind 
the settlement certificate of September 11, 1942, and have been successful there, 

There are enclosed three copies of the Comptroller General's letter of March 
12, 1957, to the effect that the Office settlement of September 11, 1942, disal- 
lowing the claim is being rescinded and the file is being returned to the Secre- 
tary of the Army for disposition. 

It you could do so, it is suggested that you promptly forward a copy of the 
Comptroller General’s letter of March 12, 1957 to the United States Senator 
from New Hampshire and to Governor Adams, and request that they ask the 
Secretary of the Army to promptly refer the file to the Armed Services Board 
of Contract Appeals for disposition. 

Please let me hear from you. 

Sincerely, 
Epwin J. McDermorvt, 


GREW Exursit No. 2 


[Draft] 
For O. C. of 8S. 
Attention: W. H. L. O. 

DreaR ———: With further reference to your letter of July 19, 1956, and in 
view of your letter and enclosure of March 25, 1956, inquiry has been made as 
to the status of the appeal of Raylaine Worsteds, Inc., before the Armed Services 
Board of Contract Appeals. 

I am informed that on March 18, 1957, Raylaine’s attorney submitted to the 
Board a motion for reinstatement of motion for reconsideration and rehearing. 
This new motion is based upon the rescission by the Comptroller General, on 
March 12, 1957, of his office settlement of September 11, 1942. I have been 
assured that the motion is being considered by the entire Board and that its de- 
cision can be expected within possibly 1 month. I hope this information will be 
helpful to you. 

[203] 
GREW Exutsit No. 3 
DECEMBER 31, 1957. 
Re Raylaine Worsteds, Inc., W-669-QM-—10270. ASBCA No. 1842. 
Mr. ALLEN 8. GREw, 
97 Salmon Street, Manchester, N. H. 

DEAR ALLEN: The decision rendered by the Armed Services Board of Contract 
Appeals that there should be returned to Raylaine Worsteds, Inc., $41,284.21 is a 
binding obligation of the United States but funds must be made available for 
its payment. This is accomplished by allocation of current Department of the 
Army funds or if none be available by allocation of current available funds of 
the General Accounting Office or if no current funds be available through either 
the Department of the Army or the General Accounting Office, by special appro- 
priation by Congress upon request by the General Accounting Office. 

Accordingly it is believed that the intercession by Governor Adams, Senator 
Bridges, and Congressman Morrow would be helpful and it is suggested that you 
address a letter as follows to each of them: 

“DEAR —: Under Raylaine Worsteds, Inc.’s contract W-669-QM-—10270 
dated December 17, 1940, the Armed Services Board of Contract Appeals at 
ASBCA No. 1842 on November 27, 1957, decided that $41,284.21 deducted as 
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liquidated damages should be returned to Raylaine Worsteds, Inc., as having 
peen erroneously deducted. 

“We have requested the Military Clothing and Textile Supply Agency, Phila- 
delphia Quartermaster Depot, 2800 South 20th Street, Philadelphia 45, Pa., to 
make this refund. 

“We believe that if you would intercede upon our behalf and request the De- 
partment of the Army to allocate the funds so that the refund of $41,284.21 due 
us may be made by the Department of the Army, it would be very helpful. 

“We hope that this may receive your prompt attention. 

“Sincerely.” 

Please send us copies of your letters as well as of any replies received and 
we will in turn keep you advised of any progress. 

Best wishes. 

Cordially, 
Epwiw J. McDErMortT. 

That isall. Thank you very much, Mr. Grew. 

Mr. Courrney. Thank you, Mr. Grew. Mr. Grew is excused. 

Mr. Héperr. ne are excused. 

Mr. CourtNn And if you will go out, your voucher will be fixed 

up for you. W "hen you leave, if you will go with Mrs. Britton, she 
will arrange for your voucher. 

Mr. Grew. I may now return to Plymouth ¢ 

Mr. Hépserr. You may return to Plymouth and enjoy yourself, un- 
less we want you. 

Mr. Grew. Thank you, gentlemen. 

Mr. Kunn. Mr. Shedd. 

Mr. CourrNry. How many more of these witnesses are there? 

Mr. Kunn. Mr. Shedd is all. 

Mr. Courtney. Is he the only one? 

Mr. Kunn. We have two more coming up. He is the only one 
this morning. 

Mr. Courtney. Mr. Shedd. There is no one else who can be sworn 
at the present time ¢ 

Mr. Kuun. That is correct, Mr. Courtney. 

Mr. Heperr. Have a seat. 

Mr. Courrnry. This is Mr.—your first name? 

Mr. Suxpp. Joel—J-o-e-] N. Shedd, Jr.—S-h-e-d-d. 

Mr. Heserr. Mr. Shedd, the subcommittee has been directed by 
the chairman of the full committee, the Honorable Carl Vinson, to 
inquire into the circumstances concerning the letting and disposition 
of contract No. W-669-AM-10270, which was presented to the Armed 
Services Board of Contract Appeals and to others in file No. 1842 
and which was also the subject of a decision by the United States 
Court of Claims in file No. 49550, on December 5, 1956, and of action 
by the Comptroller General in his file No. B-92885 and B-939! 51, and 
claim certificate No, 1075684, together with any other facts or cir- 
cumstances which may bear upon or be related to or in any way 
connected with the subjects announced and identified by number. 

Now all the witnesses have participated in the handling and dis- 
position of this subject matter under this identification and this will 
serve to advise them more specifically. 

Each witness, and you who are now appearing, is under subpena 
duces tecum, which identifies the documents related to this subject 
matter and I will assume, therefore, that you are fully advised by 
this statement and by your subpena of the subject matter of this 
hearing. 
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You are also advised that the rules of the House and of the sub- 
committee will be fully and strictly enforced. 

You are further advised that this hearing is held pursuant to 
House Resolution 67 of the 85th Congress. 

Counsel will advise you of your rights under the Constitution and 
the Rules of the House. 

Mr. Suepp. May I say that I have not been served any subpena. |] 
have appeared voluntarily. 

Mr. Courrney. We will serve a subpena on him immediately. 

Mr. Kun. Yes; that is right. 

Mr. Héserr. You will be served, because every witness is appearing 
under subpena, Mr. Shedd. 

Mr. Courtney. That is right. 

Mr. Héserr. You got the subpena served ? 

Mr. Courtney. You got the subpena. 

Mr. Heéserr. Serve the subpena. 

Mr. Suepp. If there is anything I can waive, I will be glad to do it, 

Mr. Héeert. That is all right. 

Mr. Courtney. Mr. Shedd said he would waive it. 

Mr. Heévert. All right. 

Mr. Courrnry. Mr. Shedd, I have the duty of advising you that 
you are, of course, entitled, as you know, in a hearing of this kind, 
to the benefit of counsel if you elect, and also I must advise you of 
your constitutional right, which I am sure asa lawyer you are familiar 
with. 

Mr. Suepp. I waive the right to counsel. I think I am reasonably 
familiar with my constitutional rights. 

Mr. Courtney. Mr. Shedd, you are a member of the Board—— 

Mr. Hess. Wait; he has to be sworn. 

Mr. Courtney. I am sorry. Beg your pardon; I am sorry, I 
thought you had been sworn. 

Mr. Supp. No; I have not. 

Mr. Courtney. Will you rise and be sworn, please ? 

Mr. Héserr. You do solemnly swear that the testimony you will 
give before this subcommittee in the matters now under consideration 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Suepp. I do. 

Mr. Héverr. Haveaseat. Mr. Courtney. 

Mr. Courtney. You are the Mr. Joel Shedd who appears on some 
of the decisions of the Board of Contract Appeals with which we are 
here concerned this morning ? 


TESTIMONY OF JOEL N. SHEDD, JR. 


Mr. Suepp. That is right. 

Mr. Courtney. You are familiar with the case upon which you 
have been called to testify, which was before the Board of Contract 
Appeals, No. 1842? 

Mr. Suepp. Yes, sir. 

Mr. Courtney. You know the subject of the inquiry. You have 
been a member of the Board of Contract Appeals for how long, Mr. 
Shedd ? 


Mr. Suepp. Since November 17, 1956. 
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Mr. Courtney. And prior to that time what was your business? 
Mr. Suepp. I entered the employ of the War Department in August 
1940. 

Mr. Courtney. In what capacity ? 

Mr. Suepp. As an attorney, originally in the Office of the Quarter- 
master General. Sometime in 1941 I was designated special legal 
adviser to the Transportation Division of the Office of Quartermaster 
General, and when the Transportation Corps was established, in 1942 
as a separate service, I transferred from Quartermaster to Transpor- 
tation. 

I was the chief civilian attorney in the Army Transportation Corps 
from 1942 until I joined the Board in 1956. 

Mr. Courtney. Now, of what school, of what law or are you 
a graduate and of what State are you a member of the bar? 

Mr. Suepp. I am a graduate of ‘Harvard Law School, 1933. 
amember of the bar of ‘the State of Geor gia. 

Mr. Courrnry. And have you, Mr. Shedd, practiced law independ- 
ently ? 

Mr. Suepp. Yes. 
the Government. 

Mr. Courtney. Until the time you came to the Government. 

Now, Mr. Shedd, coming down to your participation in two de- 
cisions with respect to this matter, first, a decision of June 1957, and 
laterally a decision of December 1957—I will ask you to tell the com- 
mittee how extensively, if at all, you partic ipated in the first of the 
decisions, that is, the decision on motion for reconsideration of a 
motion for rehearing ? 

Mr. Suepp. Do you mean to state the degree or do you want me 
to go into detail in what I did? 

Mr. Courrney. Well, what did you do in connection with No. 
first ¢ 

Mr. Suepp. On the first one, I was a member of the Board when 
the motion for reinstatement was filed. It was brought to my atten- 
tion. I believe a copy of it was furnished to all the members of the 
Board, including me. I studied it at the time. I was aware of the 
request for a full Board hearing on the motion. I had planned to 
attend the hearing but I had to take emergency leave on account of 
the illness of my father, who had a stroke. 

So I did not actually attend the hearing, itself, on the motion for 
reinstatement. However, I studied the record and did participate in 
the decision. 

The writing of the decision was assigned to Colonel Bard. Colonel 
Bard shares the same office as I do, or desk in the same small room, 

The case was assigned to him and I worked with him on the case. 
It was referred to as what is known as Division 1, which consists of 
Colonel Bard and me and the Chairman of the Army Panel, who is a 
member of all divisions. That is Mr. Joseph Avery. 

Colonel Bard ees the first draft on that motion for reinstate- 
ment in which he denied the motion in his draft. When that was 
discussed among us at the time, it was our feeling that the original 
decision—maybe I better clarify that. 

I would say Mr. Field’s decision, in which the appeal had been dis- 
missed, did not actually hold that the ys int was not entitled to 
a decision under the disputes clause by the Secretary, but merely held 
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that the Secretary had not designated the Armed Services Board of 
Contract Appeals or its predecessor, the War Department Board of 
Contract Appeals, to hear the case. 

And I am not positive whether it was at my suggestion or that of 
some other member, but I know I concurred heartily i in the idea that 
in denying the motion for reinstatement, we should state in unmis- 
takable terms that the contractor still had a right to a decision by the 
Quartermaster General, which according to Mr. Field’s decision had 
been the one designated to decide—designated by the Secretary as 
his authorized representative to decide the : appeal. 

(Mr. oe serves subpena to Mr. Shedd.) 

Mr. Suepp. Now in studying the appeal—Mr. Field’s decision dis- 
missing the appeal, I strongly disa gree with that decision. 

I thought Mr. Field or the Board, speaking through him, had mis- 
applied the Board’s decision in the Tuckahoe Construction Co, 
decision, and that the charter of the War Department Board of Con- 
tract Appeals did contemplate that that Board decide the appeal of 
the nature of the Raylaine appeal. 

However, I felt that since the Board had rendered that deci ‘ision 
and had denied the motion for reconsideration, it was a final decision 
which the Board should not disturb even though I, as a new member 
of the Board, thought it was clearly wrong. 

About that time when the matter was pending, the Supreme Court 
of the United States came out with a decision—I am not sure I got 
the order right, but it was Ohio Power Company v. United States, or 
the reverse, in which the Supreme Court on its own motion had taken 
up and reversed a previous decision that it had rendered about a year 
before, after having denied motions for reconsideration and rehear- 
ing. 

T think I was the first member of the Board to note this decision 
of the Supreme Court of the United States and to suggest its ap- 
plicability to the Raylaine case. I brought it to the attention of vari- 
ous Board members. I think that was about the time that I was called 
away on emergency leave. 

The decision was made to have a full Board heari ing, and the next 
draft prepared by Colonel Bard was where the motion for reinstate- 
ment was granted. Although I had concurred in his previous draft 
denying the motion, I had no hesitanc y in concurring in his new draft 
granting the motion. I felt it was proper under the circumstances 
and the new fact that the Comptroller General had revoked his settle- 
ment certificate, that the appellant had taken prompt action after 
that to ask for reinstatement. I was influenced by the decision of the 
Supreme Court in the Ohio Power Company case. 

I felt that the original decision was not actually a denial but merely 
a statement that he should go to the Quartermaster General rather 
ms in the Board for decision. As a matter of fact, when the matter 

yas pending I suggested to certain Board members that if there was 
any doubt as to whether the Secret: ry of the Army had designated 
the Board as his represent: itive in an appeal of this type, that the 
matter be presented to the Secretary and ask him. 

The Board members to whom I suggested that did not view that 
with favor. 

So I felt that even if we had denied the motion for reinstatement, 
the ultimate decision might be that the Secretary would issue a memo- 
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randum saying that he desired the Board rather than the Quarter- 
master General to act as his representative in the matter. 

Mr. Courrney. Now that takes us up—that is the participation 
you had in the first decision to, in effect, reopen the case ¢ 

Mr. Suepp. Yes. That is all I can think of at the moment. I may 
have overlooked some things. 

Mr. Courtney. All right. Let us come down now to the last deci- 
sion, the decision of } November 27, 1957, written by Colonel Bard. 

I will ask you to what extent you examined the evidence presented 
during the course of that decision, of arriving at that decision ? 

Mr. Suepp. W ell, may I, instead of—give a little preliminary be- 
fore I give : a direct answ er to your question ? 

Mr. Courrney. Yes, sir. 

Mr. Suepp. My first participation in the decision on the merits was 
when Colonel Bard had a decision in graph form which he referred 
tome to study. I discussed it with him at the time and inquired of 
him a good deal—I think I asked him many questions based on his 
study of the record. 

I frankly don’t remember just how much I made in the way of an 
independent study of the record. I think I relied mostly on inquiring 
of Colonel Bard, in asking him questions. 

Mr. Courtney. Did you know—— 

Mr. Suepp. The record was before me and I am not certain how 
much I studied the record personally. 

Mr. Courtney. Well, what would be your appraisal of the situa- 
tion? That your examination of the evidence was casual ? 

Mr. Suepp. I am sure it was not exhaustive. 

Mr. Courtney. You didn’t feel that you had any responsibility— 
well, strike that. 

Mr. Suepp. I certainly felt I had responsibility. 

Mr. Courrney. You had a responsibility for the decision. But 
how about the consideration of the evidence upon which the decision 
was based ? 

Mr. Suepp. Well, I certainly was responsible for any decision I 
put my name on. 

Mr. Courrnry. Well, we are not quarreling with the matter of 
responsibility. We are interested in developing how much of the 
evidence you had before you, regardless of the conclusion expressed 
in the decision. 

Mr. Suepp. Well, the evidence—the entire file was before me. 

Mr. Courtney. It was available to you? 

Mr. Suepp. It was 

Mr. Courtney. Did you look at it? 

Mr. Suepp. I didn’t go through all of it, I am sure. 

Mr. Courrnery. Did you know that the Government, it is alleged, 
did not offer any evidence in its own defense ? 

Mr. Suepp. Well, I was not aware of any such allegation having 
been made. 

Mr. Courrnry. Well, make the assumption that the Govern- 
ment 

Mr. Suepp. I did know that it was submitted on the basis of a 
record made in 1955 and that no additional evidence was offered by 
the Government after that time. 
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Mr. Courtnry. Do you know what the evidence of the (sovernment 
was in 1955 as to the merits of the decision of the contracting officer! 

Mr. Suepp. I know a good deal of the evidence was taken in the 
form of depositions. The Government was represented by an at- 
torney in some of those depositions. I am not sure whether it was 
all of them. 

Mr. Courtney. Mr. Shedd, what was the issue raised by a review of 
the contractor’s decision in the final go-round ? 

Mr. Suepp. You mean in the decision on the merits ? 

Mr. Courtney. Yes, sir; the decision of November 27, 1957? 
Mr. Suepn. Well, we will take up first this matter of the 10-day 
notice. 

The only Board decision written by Colonel Kuechel had held in 
effect that the contention in regard to no 10-day notice was not a basis 
for dismissal of the appeal. I did not feel that that original de- 
cision foreclosed any further consideration of that issue on the merits: 
that is, in considering the appeal on the merits. 

Mr. Courrney. Well, very simply, Mr. Shedd, was not the issue 
whether there were substantial facts to justify the contracting off- 
cer’s conclusion that the delays which admittedly had occurred were 
foreseeable by the contractor prior to the time he entered into the 
contract ? 

Mr. Suepp. No: cert: unly not. 

Mr. Courtney. That is not your opinion? 

Mr. Suepp. My opinion is that the Board is required by its charter 
to consider cases de novo. It does not consider an appeal from the 
standpoint of whether the contracting officer reached the correct. result 
on the basis of the evidence before him. 

Mr. Courtney. Well—— 

Mr. Suepp. There are many cases where the Board reverses a con- 
tracting officer even though if it were required to act. on the same 
evidence as was presented to the contracting officer, it would have 
to sustain his action. 

Mr. Courtney. Yes. 

Now, do you distinguish between cases originating in 1941, prior to 
the creation in 1942 of the War Contract Appeals Board and of the 
Board, laterally, and cases arising now under your charter ? 

Mr. Suepp. That is from the st: andpoint of whether we are sim- 
ply— 

Mr. Courtney. Yes. 

Mr. Suepp. To review the acts of the contracting ofticer or decide 
the cases de novo? 

Mr. Courtney. Yes. 

Mr. Suepp. No; I do not. 

Mr. Courtney. You do not make any distinction / 

Mr. Suepp. No. I consider both of them as decisions de novo. 

Mr. Courtney. Now, with respect to the November 27, 1957, deci- 
sion—you have been interviewed about this case, have you not! 

Mr. Suepp. I was questioned by the Inspector General of the Army. 

Mr. Courtney. Do you now indicate conan doubt. as to the sound- 
ness of the decision granting relief to Raylaine Worsteds, Inc., on 
November 27, 1957 ? 
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Mr, Suepp. No; I do not. I can appreciate how a well-informed, 
intelligent person ‘could have a different view from what I have in it, 
but I personally think the decision is correct. 

Mr. Courtney. Do you want the subcommittee to understand that 
you have not expressed a different view to that than the representa- 
tives “ the Inspec tor General’s office within 2 weeks? 

Mr. Suepp. The only different view I expressed to the Inspector 
Gener al was on the matter of giving the appellant greater relief than 
it asked for. 

Mr. Courtney. Well, what have you to say about that ? 

Mr. Suepp. I say that it is not proper for the Board to grant a 
contractor more than it asks for. 

On the basis when I was questioned by the Inspector General, with- 
out having had an opportunity to review the file, but merely to read 
the decision, I stated that on the basis of what I could recall at that 
time and on the basis of reading the decision, I was of the opinion 
that the Board made a mistake in giving the appellant more than it 
asked for. 

Thereupon, I was shown a copy—no, that was not the next thing. 

I said, “However, I want to make one clarification of this remark.” 
Bear in mind that the contractor made his request for a time exten- 
sion in July 1940, at which time he asked for a 6-week extension. He 
thought at that time he would be able to complete the contract by 
September. 

Now the contrac ting officer spent some time in an investigation of 
the matter and came out with his decision in October—October 15, 
1940. 

The contract was not actually completed until sometime in Decem- 
ber 1940. 

Now it is quite obvious that the contractor in July 1940, when he 
asked for a 6-week extension—— 

Mr. Courrnry. 1941, you mean ? 

Mr. Stepp. Was unduly optimistic as to when he could complete 
the contract. I didn’t think that he was barred by his request made 
more than 6 months before completion of the contract to requesting 
only a 6-week extension. 

I stated that if after the contractor had appealed he had made 
an amended complaint or an amended repeal in which he stated he 
had underestimated in July 1940 the amount of the delay that he had 
experienced and it was actually more than that, that there would 
have been no question in my mind that the Board would have allowed 
and properly allowed such an amendment, but I felt the contractor 
had to ask for it before the Board could give him any more than the 
6 weeks he originally requested. 

Mr. Courtney. The question is, Did the contractor ask for it and 
under what circumstances ? 

Mr. Sirepp. Yes, he asked for it, in an amended complaint filed 
sometime in 1957, in which he increased his request from 6 weeks to 
15 weeks. 

When that was brought to my attention, I stated that I withdraw 

what I had previously said about the Board having made a mis- 
take and I now felt that in view of the fact that the contractor had 
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amended his request for relief after the appeal was taken, that the 
Bourd’s decision was correct. 

Mr. Courtney. Had you consulted with counsel for the appellant 
about this subject independently of the hearing or privately / 

Mr. Suepp. No; I have not talked to counsel for the appellant about 
this case at any time, to my recollection. 

Mr. Courtney. How does it happen, then, that you were quoted 
as late as 2 weeks ago as indicating some doubt as to the soundness of 
that decision granting relief to Raylaine Worsteds and your testi- 
mony here this morning? Were you not sworn in both instances? 

Mr. Suepp. Yes; I was sworn in both instances. I thought I had 
explained it. I am at a loss to understand how you see any conflict 
between what I have said this morning and what I stated to the 
Inspector General. 

Mr. Courtney. Now, then, the extent of your participation in re- 
viewing the evidence, Mr. Shedd, is what you have described here 
to the committee this morning on the hearing on its merits? 

Mr. Suepp. I haven’t been too specific about it. 

Mr. Courrney. Did you read the depositions, for example? 

Mr. Suepp. Not too much, I am sure of that. I had them before 
me, but I didn’t—for the most part, I simply questioned Colonel 
Bard about it, instead of going through the record files. 

Mr. Courtney. In other words, you relied on Colonel Bard and 
followed his lead, did you not, instead of making an examination 
independently and by yourself of the evidence and the state of the 
record ? 

Mr. Suepp. I did not follow his lead in considering the matter on 
the merits. In fact, I think I had considerable influence on him in 
the conclusion that he came up with. 

Mr. Courtney. You are speaking now of the last decision, the one 
of November 27? 

Mr. Suepp. Yes. 

Mr. Courtney. 1957? 

Mr. Suepp. The one on the merits. 

Mr. Courtney. Yes. 

Mr. Suepp. I did rely heavily on his study of the record. But 
on the decision, itself, he made a number of changes in it on the basis 
of questions I asked and comments I made. 

Mr. Courtney. But you relied on him, didn’t you, Mr. Shedd, for 
the evidence upon which the decision was formed ? 

Mr. Suepp. To a very large extent. 

Mr. Courtney. That is all, Mr. Shedd. Thank you very much. 

Mr. Hézerr. Mr. Shedd, were you cognizant of any outside influ- 
ence in connection with this decision ? 

Mr. Suepp. I would say no, but let me go a little further. 

As I stated, Colonel Bard is in the same office with me. I was 
aware that certain letters had been written to the Department in re- 
gard to this appeal and that they had been assigned to Colonel Bard 
for the preparation of a reply. 

I did not see any of the letters or any of the replies to those letters, 
although I was in the room—I know Mr. Avery came in a few times 
in connection with them. I do not recall any specific statement made 
about the letters, although I was aware of the existence of the letters 
and that Colonel Bard was preparing answers to them. 
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Mr. Hézert. Those are the letters, then, from which you had the 
impression that Colonel Bard objected to? 

Mr. Suepp. I don’t recall any—I don’t recall his objecting to the 
letters. I won’t say that he did not object. But if he objected, I 
was not aware of it. 

Mr. Héserr. Did you ever see a memorandum written by Colonel 
Bard in which he uses the expression, “outward influence” ? 

Mr. Suepp. The only memorandum prepared by Colonel Bard that 
I think would have any bearing on the answer to your question was a 
memorandum he prepared for all the Board members im which he 
recommended that it be set for full Board consideration. 

And the very last paragraph of that memorandum did have a ref- 
erence to—I think he used the name of Mr. Sherman T. Adams. That 
is the only memorandum prepared by Colonel Bard that has any such 
reference of which I am aware. 

Mr. Héserr. Mr. Avery, you say, came into the room. Did he dis- 
cuss any discomfort or concern about outward influences ? 

Mr. Suepp. Well, the word “influence,” I am sure, was not used 

Mr. Hrserr. Well, pressure? 

Mr. Suepp. It is kind of hard to say just what kind of impression 
I got from Avery coming in the room and handing Colonel Bard a 
letter and saying, “ Another letter. 

Mr. Courrney. Let me be more specific. All we are trying to do 
is just determine the atmosphere in which this decision was arrived at. 

Mr. Suepp. I am trying to be cooperative, I think you will under- 
stand. 

Mr. Courtney. We are trying to help you to recollect, too. 

Mr. Suepp. Yes. 

Mr. Héserr. Mr. Austin has testified and named several indi- 
viduals, that he got an impression that there was undue influence, 
which he, himself, termed “highly unethical.” Colonel Bard has 
testified in substantiating his document, or memo, in the use of the 
words “outward influence,” that he got the general impression. 

And to me as an individual, from the testimony of the witnesses, | 
have gotten the impression that this was a subject matter bandied 
about in no specific terms, but a resentment that letters were coming 
from Members of Congress and from the White House in connection 
with this matter. 

Mr. CUNNINGHAM. With all due respect, I think the chairman has 
mut a conclusion on written exhibits in this case, that is not borne out 
yy the record. I believe the chairman, with all due respect, is going 
beyond the wording of the letter and inserting his conclusions and 
not the conclusions of the witness. 

Mr. Heéserr. I am trying not to do it. 

Mr. Cunnitncuam. I know you are not trying to do it, but you are 
doing it. 

Mr. Hénerr. I am just trying to get the atmosphere in which it 
was discussed. I will certainly withdraw the question if it is not 
proper. 

Mr. Cunnrneuam. Atmosphere is hard to determine. There is at- 
= re in this room now. 

[ don’t know that this witness is qualified to testify as to the atmos- 
phere of a particular room at a particular time some months or years 
ago. 
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Mr. Héserr. Well, let me put it this way. 

Mr. CUNNINGHAM. We are supposed to follow the rules of evidence, 
I notice by the official rules here—insofar as we can, and I think this 
is deviating far afield. 

Mr. Hésert. I think, Mr. Cunningham, the Chair has been very 
lenient. to all members in trying to elicit what the facts are. I cer- 
tainly don’t want to violate any of it. 

All I am trying to find out is if the witness heard any discussion 
about undue influence. 

Mr. Cunnincuam. That is different. 

Mr. Heéserr. All right. 

Mr. Cunnincuam. That is a whole lot different than atmosphere, 

Mr. Haserr. I have to depend on a learned attorney like yourself 
to phrase the question. Would that be proper then? Did you hear 
any discussions ! 

Mr. CunnincHam. The question is not whether or not I am an at- 
torney. The witness can testify as to what he heard. 

Mr. Hésertr. Did you hear any discussions 

Mr. Suepp. The only discussions I heard would be in the way Mr. 
Avery would bring in a letter and say, “Here is another letter on the 
Raylaine,” or some words to that effect. 

I want to say all I can without saying too much. Perhaps there 
was a tone of annoyance: I am not sure. I don’t want to hold back 
a thing and yet I don’t want to say something I am not certain of. 

Mr. Hénerr. We don’t want you to say anything you are not cer- 
tain about. 

Mr. Suepp. I am just aware that letters were coming in and that 
they were assigned to Colonel Bard to be answered. 

My impression was that Colonel Bard—well, he is a rather—he 
isa good soldier. He carries out instructions. 

I think if he had been annoyed, he would have kept it under con: 
trol. He wouldn’t—he would have attempted not to show it. 

Mr. Héserr. His memorandum and his testimony both speak for 
themselves ? 

Mr. Suepp. Yes. 

Mr. Héserr. I was trying to determine how far-reaching they were. 
All right, Mr. Hess. 

Mr. Suepp. I was in the same room, but I am afraid I can’t give a 
very good answer. 

Mr. Hess. No questions. 

Mr. Heépnert. Mr. Fisher. 

Mr. Fisner. Mr. Shedd, is it unusual for a Board to receive letters 
from Congressmen or others inquiring about the status of cases pend- 
ing on what disposition has been or may be made or things of that 
kind ? 

Mr. Surpp. I really don’t know whether it is or not. They don’t 
come to my attention, I am sure of that. If letters should come in, 
they would come in and be answered without my knowing about it. 

Mr. Fisuer. I was just wondering if there was any prec — for 
this, and whether on other occasions letters have come in on cases 
inquiring about their status? 

Mr. Suepp. I know letters have come in inquiring about cases. 

Mr. Fisner. From Members of Congress and others? 
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Mr. Suepp. Well I do recall perhaps a few from Members of 
C ongress. 

I don’t recall a case involving—such a letter involving a case as- 
signed to me, although maybe if my memory were refreshed, there 
would be such a case. 

Mr. Fisuer. I have nothing in mind. I was just wondering about 
the custom. 

I know that Members of Congress, when they get inguir ies—I am 
not talking about your particular Board, but FCC, or ICC, or many 
others, often have occasion to refer them. I know I do. I plead 
guilty to that. And I was just wondering if there was anything 
particularly unusual about letters being referred to this partic ular 
case as compared with possibly others? That is the point I was 
getting at. 

Mr. Surpp. Well, I don’t really know. 

Mr. Frisier. Well, as I understand your testimony, your action in 
this particular instance was based upon the record and on what you 
knew about it ? 

Mr. Suepp. Yes. 

Mr. Fisner. Rather than any outside influence or pressure or 
whatever you might describe it ? 

Mr. Suepp. I was aware that Colonel Bard was having referred to 
him for preparation of reply a pretty considerable number of letters. 
That is certainly not usual. 

Mr. Fister. Yes. 

Mr. Suepp. I don’t know of any other case. 

Mr. Fisner. That is all. 

Mr. Heéserr. Mr. Cunningham. 

Mr. Cunnrneuam. Mr. Chairman—thank you, Mr. Chairman. 

Just 1 or 2 questions. During the time that you were interested or 
worked on this case, or any time, do you know of any rule of procedure 
of the Board having been violated in regard to this matter? 

Mr. Suepp. No, I did not, although it is possible it was. I don’t 
know of any. 

Mr. Cunnincuam. I am asking of your own knowledge, do you 
know of any? 

Mr. Suepp. No, I do not know of where an appeal was reinstated 
after the Board had once denied a motion for reconsideration. 

I know and many other Board members felt that was not a desirable 
precedent to establish. 

Mr. CUNNINGHAM. Was there any rule or order of procedure vio- 
lated in doing that ? 

Mr. Suepp. I considered that myself at the time. I studied the 
Board’s charters and rules. And it did not appear to me that such 
action was precluded. There is nothing in it that aflirmatively pro- 
vides for it, but on the other hand, it is not prohibited. 

Mr. Cunninauam. Is there any specific time specified in the rules 
or whatever procedure you have as to when a case must be decided 
after an appeal is taken ? 

Mr. Suepp. No, there is not. 

Mr. Cunnincuam. Isn’t it unusual that there is not a time limit? 

Mr. Suepp. I wouldn’t think so. 
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The Board has worked a great deal on trying to reduce the time, 
Sometimes it is due entirely to reasons beyond the Board’s control that 
appeals pend for many years. he 

Sometimes it is put in suspense because of a fraud investigation by 
the Department of Justice. They may hold it up for several years, 
The Board does not consider a case if there is any suspicion of fraud 
and it is being investigated by the Department of Justice. ‘That has 
held up appeals. : at 

Sometimes they are put in suspense for a substantial period of time 
because the parties want to attempt to negotiate a settlement. When 
the contractor, himself, asks that it be put in suspense, the Board—I 
don’t know of any instance where they refused to do so. 

Mr. Cunnrneuam. Thank you for answering that question. I 
think you have answered it quite fully. 

Would you give me the citation, again, of the Supreme Court case 
that you referred to earlier in your testimony ¢ 

Mr. Suepp. It was decided—— 

Mr. Bates. Ohio Power. 

Mr. Suepp. It was decided in the early part of 1957. It must have 
been about February. 

Mr. Cunntneuam. Was that Ohio Power? 

Mr. Suepp. Ohio Power Co., I believe is the name of it. 

Mr. Cunnincam. Now, that decision by the Supreme Court caused 
you to believe that there was merit—I want to see if I have this cor- 
rect—to the decision to reopen this particular case ? 

Mr. Suepp. The Supreme Court decision so far as the merits are 
concerned, had no bearing on the Raylaine case. It just influenced 
me—here was my reaction. 

If the Supreme Court of the United States does not consider it 
above its dignity to admit it made a mistake in a previous decision and 
reopen the case on its own motion, then I don’t think the much lower 
Armed Services Board of Contract Appeals should feel such sensi- 
tivity and dignity. 

Mr. Cunntncuam. In other words, no lower court should be more 
sensitive to its dignity than the Supreme Court? 

Mr. Suepp. Perhaps it wouldn’t have impressed other people, but it 
does me. 

Mr. Cunnincuam. That is all, Mr. Chairman. 

Mr. Hésert. Mr. Miller? 

Mr. Miter. No questions. 

Mr. Héserr. Mr. Bates? 

Mr. Bares. Mr. Shedd, in reference to this 10 days’ notice, which 
was part of the contractual agreement, was 10 days’ notice ever given? 

Mr. Suepp. Well, I don’t know that it was a formal 10-day notice. 
The contractor did give notice. As I recall, particularly from a recent 
study of the record, the contractor received a letter from the Hood 
Co., which I believe was dated about May 15, 1940, and brought that 
letter or showed that letter to the contracting officer about a week 
later. That was within 10 days. I think that would, in itself, would 
have been sufficient to give the contractor the notice. This letter from 
Hood stated that they were having difficulty in getting the pins. 

Mr. Bares. And that letter was brought to the contracting officer? 
Mr. Suepp. There is sworn testimony to that effect in the record. 
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Mr. Bares. I see. Because I don’t recall any evidence on that point 
and it was a point 

Mr. Suepp. Mr. Arthur Hoyle testified that he showed that letter 
to Colonel Jones, the contracting officer, in a visit to Philadelphia, 
about a week after that time. 

It really didn’t make too much difference to me about whether the 
10-day notice was actually given because there were court decisions, 
including decisions of the Court of Claims, to the effect that when a 
contracting officer actually considers a request for a time extension on 
the merits he waives any failure to give the 10-day notice. 

I felt that the failure to give 10-day notice had been waived by the 
contracting officer in investigating the claim for time extension. 

Mr. Bares. Did that become a point of issue before the Board ¢ 

Mr. Suepp. Yes; it was very much a point of issue in the original 
Board decision, written by ¢ ‘olonel Kuechel. 

Mr. Bares. But that has been dispensed with as far as a real issue 
was concerned ¢ 

Mr. Suepp. Well, it was also mentioned in Colonel Bard’s final 
decision on the merits, in which Colonel Bard made a finding that the 
contractor did give 10-day notice in May of 1940. 

Mr. Bares. I see. And you are satisfied that notice was given? 

Mr. Suepp. I am satisfied —— 

Mr. Bares. But even if there hadn't been, that there was a waiver 
there on the part of the contracting officer in reference to the appeal ? 

Mr. Suepp. That is correct. 

Mr. Bares. Now, now this memorandum from Colonel Bard in 
reference to outward influence: Did you feel that there was outward 
influence being applied so far as you were concerned ¢ 

Mr. Suepp. Well, I am quite certain that their was no outward 
influence brought to bear on me personally. And if there was any 
outside influence brought to bear on any Board member, that Board 
member did not communicate it to me or transmit it in any way to 
me. No Board member brought any improper influence to bear 
on me. 

Mr. Bares. In that memorandum of April 5, 1957, written by 
Colonel Bard, he said: 

In view of the above, it appears that no useful purpose would be served by 
granting Mr. McDermott’s request. 

So it looks as though if there was any influence brought to bear, it 
didn’t have much of an effect upon Colonel Bard, did it, in this case? 

Mr. Suepp. Well, I don’t have the memorandum before me. 

Mr. Bares. Well, I read from it. 

Mr. Snepp. In the context in which you state it, that seems to me 
to be a proper conclusion to be drawn. I am not too sure that I am 
better qualified than you are as to a conclusion. 

Mr. Barres. Now one other question. 

Now on the question of looking at this de novo on the part of the 
Board, does the contractor have the same right to bring up at that 
time new matters or extended matter, or do you feel that he should 
apply himself to the limitations of his original appeal ? 

Mr. Srepp. Well, the matter of what is in the scope of appeal is a 
very difficult question. 
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The general thought is that the Board should not consider things 
that have not been presented to the contracting officer and on which 
he has not had an opportunity to pass. The appeal rather than that, 
should be dismissed as premature. 

Mr. Bares. Mr. Chairman, I can’t hear the witness’ answer. 

Mr. Suepp. But on the other hand there is a desire to get disputes 
settled and if a matter comes up that is considered within the scope 
of the appeal, there has to be some leeway in the Board considering 
it and not having to refer too many things back to the contracting 
officer for the making of a finding and delaying the appeal that much 
longer. 

Mr. Bates. Now on this 

Mr. Snepp. I think it is somewhat a matter of judgment as to 
whether you think it is something the contracting officer has had a 
fair chance to act on. 

Mr. Bates. Now on this final decision, } concluded from what 
you said that the contractor had asked for an extension beyond his 
original request ? 

Mr. Suepp. Yes. That was fairly late. That was after the appeal 
was filed. 

Mr. Bares. So in that request, he—that was the forty-odd-thou- 
sand dollars, or the full amount? 

Mr. Suepp. I believe it asked—it was not phrased in dollar amount, 
but in weeks. 

Mr. Bares. But the result ? 

Mr. Suepp. The result of giving him that length of extension would 
automatically raise the dollar amount. 

Mr. Bares. So it was—the amount that he requested, the $25,000, 
was extended later on a greater period of weeks and, therefore, to a 
greater amount of money ? 

Mr. Suepp. That is correct. 

Mr. Bares. So that ultimately, when the decision was made, the 
contractor had at that time asked for more money than his original 
request ? 

Mr. Suepp. That is correct. 

Mr. Bares. I thought you said that you disagreed with the de- 
cision because it gave him more than he had asked for? 

Mr. Suepp. When I said that, I did not recall this amendment to 
his complaint, and it was brought to my attention after I made that 
statement. 

Mr. Bares. Well, what is your position now ? 

Mr. Suepp. My position now is that since the contractor did amend 
his complaint to increase the amount of the relief requested from a 6- 
week extension to a 15-week extension, the amount of relief granted 
did not exceed what he requested and, therefore, the Board’s decision 
was correct, or certainly not erroneous in giving more than he asked 
for. 

Mr. Bares. Now that clears up the questions I had in my mind, Mr. 
Chairman. 

Mr. Heéserr. Isthat all? 

Mr. Bares. That is all. 

Mr. HWeénerr. Mr. Hardy. 

Mr. Harpy. Mr. Shedd, I want to ask you about the hearing that 
was held on April 22, 1957, which I believe was a hearing to deter- 
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ings mine whether a hearing would be held on the merits; is that correct ? 
hich Mr. Suepp. Mr. Hardy, I believe I stated that was the one that I 
that, was not present at. I was away on emergency leave at that time. 


Mr. Harpy. The record does not indicate that you were present at 
that time, but I wanted to ask you 





utes Mr. Suepp. I was called out of the c ity on account of the illness of 
cope my father. 

ring Mr. Harpy. I wanted to ask you whether you had studied the tran- 
ting script of that hearing? 

uch Mr. Suepp. Yes; I have read it. 


Mr. Harpy. There was a reference in that hearing to a communi- 
cation from the Secretary of the Army, and one witness characterized 


s to that communication as directing action. 
id a Do you know what communication was referred to? 
Mr. Snepp. No; I donot. 
vhat Mr. Harpy. Do you recall the specific testimony that I had in mind? 
his Mr. Suepp. I am afraid I don’t. I have read it, but—— 
Mr. Harpy. Do you recall that there was anything unusual about 
peal the action of the Secretary of the Army with respect to that hearing, 
that you were aware of ? 
10u- Mr. Suepp. Well, I can’t say with reference to that specific letter, 
but I do know that there were quite a number of letters that came in 
unt, to Colonel Bard to answer, and that was unusual, to my mind. 


Mr. Harpy. Well, let me read this one paragraph. This is Mr. 
Austin talking. He said, “Mr. Chairman, may I speak to Mr. Taylor 


yuld about the reception of the communications ‘from the Office of the 

Secretary?” He said, “Seldom do we receive communications along 
000, with these forwardings. What happens is they will send down the 
to a file with the correspondence or whatever is involved with a sheet at- 


tached on it and they will be checked off on whatever that office thinks 
our attention to be.” 
the Does that refresh your memory as to the procedure that was fol- 
‘nal lowed in that case? 
Mr. Suepp. Well, I was under the impression, Mr. Hardy, and my 
recollection is not at all clear—I was under the impression that they 


de- were talking about transmittal of memorandums from the Deputy 

Chief of Staff for Logistics, which transmitted the appellant’s mo- 
| to tion for reinstatement. I thought it had reference to that, where it 
hat came through DCSLOG inste: ad of coming direct to the Board. 


Mr. Harpy. The thing that I wanted- 
Mr. Suepp. I could be mistaken about that. 


snd Mr. Harpy. The thing I wanted to find out was whether you knew 

. 6- what did come down from the Secretary ? 

ted Mr. Suepp. No; I did not. 

‘on Mr. Harpy. Well, now, in connection with the discussion that Mr. 

ced Bates raised about so-called outward pressures mentioned by Colonel 
Bard in the memorandum which Mr. Bates read, did you participate 

Mr, in any discussions with Colonel Bard or with any other Board mem- 


ber having to do with alleged outward pressures or having to do with 
attempts to influence the Board action by any governmental official ? 
Mr. Suepp. No, sir; I did not participate in any such discussions. 
Mr. Harpy. You were not a party, then, to any of the—let’s strike 
vat that. 


You were aware of the memorandum which Mr. Austin wrote? 
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Mr. Suepp. No; I have never seen it. The only thing I know 
about it is what I read in the newspapers. 

Mr. Harpy. You didn’t hear any discussions of it in your office? 

Mr. Suepp. Not of any such memorandum; no, sir. 

Mr. Harpy. Thank you, Mr. Chairman. That is all. 

Mr. Heserr. Mr. Courtney. 

Mr. Courtney. We will probably dispense with this witness right 
now. 

Mr. Héserr. Yes. Continue. 

Mr. Courtney. I would just like ask him a few questions here 
which interest me in view of the record. You seem to be very fa- 
miliar, Mr. Shedd, with the circumstances surrounding the applica- 
tion for an extension of time back in 1941. 

So I want to ask you 

Mr. Suepp. I think I may have said 1940 in some of my testimony, 
But you are correct. 

Mr. Courrney. If you do, we all know 

Mr. Suepp. When I say 1940, I meant 1941. 

Mr. Courrnry. We all know we are addressing ourselves to the 
subject of 10 days’ notice and the time of record appears to be in 
July of 1941. 

Mr. Suepp. 1941; that is correct. 

Mr. Courtney. Then I take it that your conclusion is—and cor- 
rect me if I am “wrong—that the issue of the 10-day notice, which 
would be a technical requirement, was waived by the contracting offi- 
cer at that time because the evidence indicated to you that the con- 
tracting officer had actually considered the merits of the request at 
a later time? 

Mr. Suepp. Yes. 

Mr. Courtney. So that when he arrived at his decision of October 
15, 1941, which was the formal decision following the application of 
July 10, 1941, it was your opinion that he was on the evidence before 
youata ‘later time? 

Mr. Suepp. Before him, don’t you mean ? 

Mr. Courtney. Before him. “But on the evidence from which you 
developed from the files and your review of that subject, you were 
satisfied that the evidence showed that the decision was on the merits 
and that the 10-day notice interval, the formal technical 10-day notice 
interval, had, in fact, been waived ? 

Mr. Suepp. I felt it had in fact been waived. 

Mr. Courtney. Yes. 

Mr. Suepp. And I feel also—I didn’t dispute Colonel Bard’s de- 
cision that notice had been given also. 

Mr. Courrney. That is right. Well, whether the binding was a 
notice—let me ask it in this way. Whether the July letter, the 10- 
day-notice letter was or was not binding, it was your opinion that the 
contr acting officer had by his conduct? 

(Mr. Shedd nods.) 

Mr. Courtney. Considered the merits of the application for an 
extension of time and that, therefore, his decision to deny it, the appli- 

vation for an extension of time, was upon the merits of the evidence 
presented to him and considered by him. 

Mr. Suepp. That is correct; even though his letter did refer to the 
failure to give the 10-day notice. 
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Mr. Courtney. That is right. 

Mr. Suepp. I felt that even though he rested his decision at least 
in part on that 

Mr. Courtney. Yes. 

Mr. Suepp. That the record shows that he made quite a little inves- 
tigation. 

Mr. Courrney. And that you would consider to be a waiver of the 
technical requirement ? 

Mr. Suepp. Not an intentional waiver, but having that legal effect. 

Mr. Courtney. That is right. 

So that his decision of October 15, 1941, the contracting officer’s de- 
cision, was in your opinion and your conclusion as a lawyer, a decision 
upon the merits ? ; 

Mr. Suepp. Yes. It was a sufficient decision on the merits to 
deny—— 

Mr. Courtney. The extension of time? 

Mr. Suepp. The extension. He did not have to pass on certain 
factual questions. 

Mr. Courtney. Yes. 

Mr. Suepp. For example, he didn’t have to pass on the question of 
length of delay at all. He says no matter whether it is 6 weeks or 
15 weeks or 1 week, it is not excusable cause. 

Mr. CourtNry. But the effect, then, of the letter of October 15, 
1941, would be to toll the time for appeal from that decision, would 
it not ? 

Mr. Suepp. Yes, sir; unless he took some action subsequently to 
reconsider his decision. 

Mr. CourtNey. Yes. 

Mr. Suepp. But on its face, he has to appeal within 30 days from 
that letter or lose his right of appeal. 

Mr. Courtney. So that a failure to appeal within that time would 
have been fatal to this claim ? 

Mr. Suepp. In the absence of some new development. 

Mr. Courtney. Yes. And we won’t discuss the record beyond that. 
Thank you very much. 

Mr. Harpy. Mr. Chairman. 

Mr. Heéperr. Mr. Hardy. 

Mr. Harpy. Mr. Shedd, you testified in the early part of your testi- 
mony that Colonel Bard first wrote a decision denying this appeal ? 

Mr. Suepp. I was talking about the motion for reinstatement. 

Mr. Harpy. Well, all right; let’s talk about that one. But he 
wrote a decision denying the motion to reinstate; is that right? 

Mr. Suepp. Yes; he prepared a draft. 

Mr. Harpy. Prepared a draft. And you concurred in that? 

Mr. Suepp. Yes, I did; and so did Mr. Avery. 

Mr. Harpy. That was my recollection. Then he subsequently wrote 
a decision—drafted a decision on the other side? 

Mr. Suepp. I would like to point out—— 

Mr. Harpy. Granting the reinstatement; is that right? 

Mr. Suepp. Yes, sir. 

Mr. Harpy. And you also concurred in that ? 

Mr. Suepp. Yes. 

Mr. Harpy. How far apart in point of time—how much difference 
in time was there between those two decisions ? 








394 RAYLAINE WORSTEDS, INC. 


Mr. Suepp. I would have to guess. It might have been 2 months 
I think one was before that full Board hearing and the other was 
after. 

Mr. Harpy. So that if actually the first decision had been issued, you 
would have said that you made a mistake on that one, that is "that 
the Board made a mistake ? 

Mr. Suepp. I concurred in the first one on the ground that although 
I thought the original Board decision was wrong, it was improper 
for us to reverse a decision simply because it was wrong. 

Mr. Harpy. Well, my point was, Mr. Chairman, ‘that apparently 
here is a situation where you could argue both side and come up with 
pretty good support for it. 

Mr. Suepp. I think, however, that if Colonel Bard’s original de- 
cision had gone out, we would probably have ended up the same 
thing. Here in my opinion is what would have happened. That 
decision would have gone out saying, “Your motion for reinstatement 
is denied because you have a right to a decision by the Quartermaster 
General.” 

And the Quartermaster General would either have decided the 
question on merits or would have protested to the Secretary of the 
Army against having to do it, and the Secretary of the Army would 
have finally issued some direction saying who was going to decide this 
case on the merits. 

The contractor, in my opinion, had a contractual right to a decision 
of his appeal, and that contractual right had been denied him up to 
that. point. 

It was not a question of whether the appeal was to be decided or 
not, but simply whether the Board was to decide it as the Secretary’s 
representative or somebody else was going to do it. 

Mr. Harpy. That is all. 

Mr. Héeerr. Thank you very much, Mr. Shedd. You are excused. 

Mr. Courtney. Thank you, Mr. Shedd. 

Mr. Heéprert. We will now recess until 2 o'clock. 

Mr. Courtney. Mr. Chairman. We have this afternoon—thank 
you, Mr. Shedd. 

Mr. Suepp. Very well. 

Mr. Courtney. We have this afternoon the recorder of the Board 
and the attorney who handled this case and the man from Philadel- 
phia who handled the payment of the claim in which, as you know, 
the Quartermaster refers to a White House memorandum. 

That would conclude the formal consideration of what is available 
for the consideration of the committee. I would then suggest that if 
possible, if we can conclude—I think we can conclude with these three 
this afternoon. Then we take the Comptroller General in the morn- 
ing. 

Mr. Héverr. Yes. 

Mr. Courrney. That is the only one facet further to be developed. 
And that, I believe, can be done by cor respondence. 

Mr. Héperr. The committee will stand in recess until 2 o’clock. 

(Whereupon, at 12:09 p. m., the subcommittee recessed to recon- 
vene at 2 p. m. of the same day.) 
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AFTERNOON SESSION 


Mr. Courtney. Gentlemen, will you come forward, please? We are 
going to swear and instruct you at the same time. Then you may be 
excused. 

Mr. Héperr. Will you gentlemen stand right in front of the table? 

Mr. Courtney. Let me see, we have Mr.—— 

Mr. Hawks. Hawks—H_-a-w-k-s. 

Mr. Courtney. First name? 

Mr. Hawks. George L. 

Mr. Courrney. George L. Hawks, recorder of the Board of Con- 
tract Appeals; that is correct, isn’t it? 

Mr. Hawks. Yes, sir. 

Mr. Courtney. Mr.—— 

Mr. Prarr. Eugene E. Pratt. 

Mr. Courtney. Eugene E. Pratt, a member of the Board of Con- 
tract Appeals. Mr.—— 

Mr. Twomey. Joseph G. Twomey, Office of the General Counsel, 
Office of the Quartermaster General. 

Mr. Courtney. And Lieutenant Colonel- 

Colonel Levy. Charles W. Levy—L-e-v-y. 

Mr. Courrnry. Levy, of the Judge Advocate’s Corps of the Army ? 

Colonel Levy. Yes, sir. 

Mr. Héserr. Gentlemen, the subcommittee has been directed by the 
chairman of the full committee, the Honorable Carl Vinson, to inquire 
into the circumstances concerning the letting and disposition of Con- 
tract No. W-669-QM-10270, which was presented to the Armed Serv- 
ices Board of Contract Appeals and to others, in file No. 1842 and 
which was also the subject of a decision by the United States Court 
of Claims in file No. 49550, on December 5, 1956, and of action by the 
Comptroller General in its file No. B-92885 and B-93951, and claim 
certificate No. 1075684, together with any other facts or circumstances 
which may bear upon or ‘be related to or in any way connected with 
the subjects announced and identified by number. 

The witnesses have all participated in the handling and dis sposition 
of this subject matter and this identification will serve to advise you 
more specifically, 

Each witness will appear—each of you is under subpena <luces 
tecum which identifies the document related to subject matter and I 
will assume, therefore, that each is fully advised by this statement 
and by his subpena of the subject matter of this hearing. 

You are each advised that the rules of the House and of this sub- 
committee will be fully and strictly enforced. 

You are further advised that this hearing is held pursuant to House 
Resolution 67 of the 85th Congress. 

Now the counsel will advise you of your rights under the Constitu- 
tion and the rules of the Louse. 

Mr. Courrney. Mr. Chairman, may the record show that a sub- 
committee authorized under rule 1 of the subcommittee and in accord- 
ance with the precept of the full committee directing the appoint- 
ment of the ceaendietinia and in accordance with House Resolution 
67, and that there is a quorum of the subcommittee present for the 
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purpose of taking testimony as noted—Mr. Hébert, Mr. Hess, and Mr, 

Hardy, with Mr. “Bates of Massachusetts and Mr. Miller of ( valifornia, 

Gentlemen, you have heard the stated purposes of the inquiry. I 

have to advise you that each is entitled and due in his time to repre- 
sentation by counsel if you so desire. 

I must also advise you under the law of your constitutional rights, 
which I do by advising you of the provisions of the fifth amendment 
relating to evidence whic h may tend to degrade, defame, or incrimi- 
nate you. All of you are lawyers and I assume—most of you are 
lawyers and I am sure are aware of the provisions to which I am 
directing you. Are you now ready to take the oath ? 

Mr. Héserr. Will you gentleme1 n take the oath? You and each of 
you do solemnly swear that the testimony you will give before the 
subcommittee in the matter now under consideration will be the truth, 
the whole truth, and so help you God. 

Mr. Twomey. I do. 

Mr. Hawks. I do. 

Colonel Levy. I do. 

Mr. Pratt. I do. 

Mr. Courtney. Colonel Levy, would you stay with us. 

Mr. Hénert. Excuse me. Off the record. 

(Statement off the record.) 

Mr. Courtney. Gentlemen, would you three withdraw. Mr. Pratt, 
we have only one question of you, which will take just a moment. We 
will call the rest of you back. 

Mr. Pratr. You want meto stay ? 

Mr. Courtney. Yes. 

Mr. Hawks. You want us to leave these papers? 

Mr. Courtney. Yes. 

Mr. Héserr. Mr. Pratt, will you retire to Mr. Courtney 
cause I have some business I want to bring up now. 

Mr. Courtney. Jane, bring Mr. Pratt back into the subcommittee 

' office. 

Mr. Hésertr. Members of the committee, on instructions of the sub- 
committee, I have written a letter to Mr. Sherman Adams at the 
White House informing him of the rules of the House. 

The Chair desires to read to you the letter which was sent already 
by hand to be delivered to Mr. Adams. 


’s office, be- 


Monpbay, JULY 28, 1958. 

My Dear Mr. ADAMS: The subcommittee has been directed by the chairman of 
the full committee under the authority of House Resolution 67 of the 85th Con- 
gress to inquire into the handling and disposition of Armed Services Board of 
Contract Appeals Case No. 1842, a claim of Raylaine Worsteds, Inc., which had a 
Government contract for textile manufacture at Manchester, N. H., between 
December 1940 and its liquidation in November 1955. The contract was No. 
W-669-Q M-10270. 

This hearing is being conducted in executive session pursuant to the rules of 
the House and the rules of the subcommittee, copies of which are the first en- 
closure. 

There has been presented in evidence before the subcommittee a memorandum 
dated April 2, 1957, in the handwriting of Roswell M. Austin, former member 
of the Board, which reads as follows: 


“ApRIL 2, 1957. 
“Recause of intervention of Mr. Adams from the White House, and some 
Congressman, I understand that sentiment is growing to grant another oral 


hearing. 














































Ores DT 


n 


1 Mr. 
rnia, 
y. J 


epre- 


ghts, 
ment 
rimi- 
l are 
[ am 


th of 
e the 
ruth, 


ratt, 
We 


s be- 
ittee 


sub- 
. the 


2ady 


58. 

an of 
Con- 
rd of 
ad a 
ween 
; No. 


Ss of 
t en- 


idum 
mber 


a7. 
some 
oral 


RAYLAINE WORSTEDS, INC. 397 


“Though I deeply resent the intrusion, which I think is highly unethical, I 
am willing to ‘go along’ with another hearing. 
ye OM 


A photostatic copy is the second enclosure herewith. 

There has likewise been presented a memorandum dated July 26, 1956 ad- 
dressed to the members of the Armed Services Board of Contract Appeals, signed 
by Joseph A. Avery, a member with which your name has been associated. <A 
photostatie copy is the third enclosure herewith. 

There has also been presented a memorandum to the Army panel of the Board 
dated April 5, 1957, signed “C. Robert Bard, Colonel, JAGG, Deputy Chairman,” 
in the second paragraph of which reference is made to “outward influence.” 
A letter bearing your name and addressed to you has been identified with the 
documents referred to in this memorandum. The memorandum is the fourth 
enclosure herewith. 

Mr. Allen 8S. Grew, of Manchester, N. H., and now an employee of Plymouth 
Teachers College, has likewise testified that he addressed at least two letters 
to you with reference to this subject matter. 

The subcommittee has directed that you be presented with the information 
above referred to for such action as you may consider appropriate. 

House rule XI-—25 (m) provides as follows: 

“(m) If the committee determines that evidence or testimony at an in- 
vestigative hearing may tend to defame, degrade, or incriminate any person, it 
shall 

“(1) receive such evidence or testimony in executive session ;” 
and House rule XI-25 (m) (2) provides as follows: 
“(2) afford such person an opportunity voluntarily to appear as a 
witness ;”’. 

In aceordance with the rule and the subject matter herein referred to, the 
subcommittee desires to afford you an opportunity voluntarily to appear as a 
witness at an executive session of the subcommittee on Wednesday, July 30, 
1958, at 10 o'clock in the forenoon in subcommittee room 304 in the Old House 
Office Building. 

This letter is being conveyed to you by hand in view of the time limit in the 
matter. 

I would appreciate your prompt advice in the premises. 

Sincerely yours, 
F. Epw. Hésert, Chairman. 

Hon. SHERMAN ADAMS, 

The Assistant to the President, 
The White House. 


Mr. Bates. Was that signed “Felix,” or the full name? 

Mr. Courtney. I want to ask about one thing. 

Mr. Hevert. Austin mentioned him. 

Mr. Courtney. Yes. 

Mr. Héserr. That is all we want to know about it. Did he dis- 
cuss thisthing? ‘That isall we want to know. 

Mr. Courtney. Bring him in. 


TESTIMONY OF EUGENE E. PRATT 


Mr. Pratt, will you be seated up here, please? Your full name 
Is— 

Mr. Prarr. Eugene Elliott Pratt. 

Mr. Courtney. And you are a member of the Board of Contract 
Appeals? 

Mr. Pratr. I am. 

Mr. Courtney. And you have been for some time last past ? 

Mr. Pratr. I came back on the Board on the 8th of January 1951. 

Mr. Courtney. 1951. 

Mr. Prarr. Originally, I was the second member on it, back in 1942. 

Mr. Courtney. You are on which panel ? 
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Mr. Prarr. Army panel. 

Mr. Courtney. The Army panel. 

Mr. Pratt, directing your attention to the subject of a Raylaine 
Worsteds, Inc., claim “before the Board, No. 1842, with which I as- 
sume you are familiar? 

Mr. Prarr. Yes; I read quite a little about it in the paper. 

Mr. Courrnery. One question. Are you acquainted with Mr. Aus. 
tin, who at that time 

Mr. Prarr. Oh, yes. 

Mr. Courtney. At some time was a member of the Board ? 

Mr. Pratt. He is a personal friend of mine. 

Mr. Courtney. I show you an exhibit which was marked “Commit- 
tee Exhibit No. 1” and ask you to examine it and ask you whether 
you or Mr. Austin ever discussed that memorandum or that subject? 

Mr. Pratt. Now, what was your question 

Mr. Courrnry. Now, my question is have you seen that memo- 

randum prior to its exhibition to you today ? 

Mr. Prarr. The only way I could answer al a 1 If it is 
taken out of the original file, I probably saw it. I don’t recall it 
specifically. 

Mr. Countney. You don’t recall its specific contents? 

Mr. Pratt. No. 

Mr. Courtney. Did you have any discussions that you recall prior 
to this time with relation to the memorandum ? 

Mr. Pratr. Again, I will have to answer that I could have had. 

Mr. Courrney. You have no independent recollection ? 

Mr. Prarr. No; I have no independent recollection. 

Mr. Courtney. Did you have any discussion with Mr. Austin about 
the intervention of any person from the White House or of any Con- 
gressman, in the singular, with reference to the disposition of this 
claim, at any point? 

Mr. Prarr. I can say this. I don’t attach anything that comes to 
my mind to this particular claim or any other particular claim. 
Somewhere along the line, somebody mentioned that the White House 
seemed to be interested in the case. I don’t even know who men- 
tioned it, but I know what went through my mind. “Well, what the 
dickens are they in for?” 

Mr. Courtney. Is that right? 

Mr. Pratr. I am sorry about that language, but it is sometimes 
emphatic. 

Mr. Courtney. In what way did this information come to you, as 
you best recall ? 

Mr. Pratt. Oh, just somebody mentioned it orally, as I recall. Now 
it could have been that. I don’t know. 

Mr. Courtney. You mean it could have been this exhibit 1? 

Mr. Prarr. Yes. I think they say that, don’t they? 

Mr. Courtney. Yes. But that subject did come to your attention, 
the subject of the White House being interested in the disposition of 
the case ? 

Mr. Prarr. Not in this case. Let me get you straight. 

Mr. Courtnry. All right. 

Mr. Pratt. I recall some case we had where it was mentioned that 
they were interested. Now, whether it is this case or any other, I 
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don’t know. I might say this. This case, up until this recent devel- 
opment, has been just another case with me. 

Mr. Courrney. Yes, sir. 

Mr. Prarr. As a matter of fact, I started looking back at a few 
records trying to find out something about it. 

Mr. Courtney. Well, you did not participate in the final decision 
in the case. You were a member of the panel dealing with the re- 
consideration of the motion; isn’t that right ? 

Mr. Prarr. Yes. I brought over copies of the decision. And the 
final decision on the merits, I think, was just a division decision, as 
distinguished from a full Board decision. 

Mr. Courtney. I think it will appear from the record that you 
didn’t participate in the formation of that decision ? 

Mr. Prarr. No. In the procedural matters, I believe—I think all 
decisions—well, at least I have them here. 

Mr. Courtney. Yes. 

Mr. Pratrr. They show on their face. All decisions that involved 
procedure were full Board cases. 

Mr. Courtney. Yes. 

Mr. Pratr. But so far as the merits are concerned, I think it was 
just a division case. 

Mr. Courrney. Yes. And you do recall this information about the 
White House coming to you in some vague way, and that is all? 

Mr. Prarr. Yes. I wouldn’t want to say it was this case or some 
other, because it just didn’t impress me. 

Mr. Courtney. Yes. 

Mr. Prarr. Other than I was rather curious as to why they would 
be getting into it. 

Mr. Courtney. Yes. But it did attract your attention, nonetheless ? 

Mr. Prarr. Somebody mentioned it. 

Mr. Courtney. Yes. 

Mr. Prarr. Now I could have gotten it out of that. 

Mr. Courtney. You mean you could have gotten it out of the 
memorandum ? 

Mr. Pratr. Yes; but I say it doesn’t click with me. It doesn’t look 
familiar. 

Mr. Courtney. Well, is it your best recollection, then, that the in- 
terest of the White House was conveyed to you orally ? 

Mr. Prarr. Yes, that is the way I have—the way it comes back to 
my mind now. 

Mr. Courrney. Yes. And you don’t identify it with any special 
case ¢ 

Mr. Prarr. No. Maybe I should say this. We often get letters 
about this and that and the other thing. People we realize are in an 
awkward situation. If they are asked out, they try to do something. 
But it is just so much going over the waterfall; that is all. 

Mr. Courtney. Yes, Did you participate in a hearing, a full hear- 
ing, on the disposition of the motion for reconsideration of the earlier 
decision denying the Board jurisdiction ¢ 

Mr. Prarr. I would assume I did, unless I on that day was sick 
or on leave. 

Mr. Courtney. Well— 

Mr. Pratr. Wait, when was that? 
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Mr. Courtney. Let us assume that on the 22d of April 1958—— 

Mr. Harpy. 1957. 

Mr. Courtney. 1957, I am sorry—there was an open meeting of the 
Board. Do you recollect having participated in that meeting? 2 

Mr. Prarr. Well, I tell you, I have participated in quite a few of 
them, and T couldn't single one out. I would have to look through 
the files and check up the minute entries in the recorder’s office. 

Mr. Courtney. You have no independent recollection of it? 

Mr. Pratt. No. 

Mr. Courtney. In the 

Mr. Pratr. We have had several meetings in cases when we have 
had the full Board there and had counsel there arguing and so on, 

Mr. Courtney. On matters dealing with procedure which are not 
under the immediate supervision or consideration of a panel of which 
you might be a member—is it a matter to merely circulate the pro- 
posed decision and ask you members to read it and either concur or 
dissent, or do you meet formally and discuss it ? 

Mr. Prarr. I will explain it to you this way, sir. Suppose I wrote 
a proposed decision. By the way, I am in division 3 of the Army 
panel. I wrote a proposed decision and I hand it to my colleague, 
If he concurs with me, all well and good, and we pass it to the chair- 
man of the panel. Now he goes over it and he may concur, and al- 
though he may not concur, he may think there is no necessity of send- 
ing it through the full Board, so he waives it. 

If it is waived, it doesn’t go to the—it goes to the other chairmen, 
for a waiver. It doesn’t go ‘around the full Board. But any one of 
the chairmen of the three panels can start the thing to the full 
Board by refusing to waive. 

Mr. Courtney. Now, you have no independent—again I repeat the 
question: You have no independent recollection of the disposition of 
this case about which you now know, the Raylaine Worsteds, Inc. 
case ? 

Mr. Prarr. No; nothing more than I have seen—just a few files that 
were not brought over here. They weren’t very satisfactory, to tell 
you the truth. 

Mr. Héperr. Mr. Pratt, was there only one occasion that you recall 
somebody remarking or you picking up the information that the 
White House was interested ? 

Mr. Prarr. Well, that is the thing that has rather puzzled me. I 
am not sure enough to say. 

Mr. Héserr. Whether you heard it more than one time and in con- 
nection with more than one case? 

Mr. Prarr. I get the impression—now I would hate to have this 
used against anybody, but I get the impression that it was mentioned 
once to me. 

Now I don’t know when and about what case. 

Mr. Hésert. Well, now, what I am trying to develop is this. After 
all these years on the Board, you recall that at least on one occasion 
you heard the White House mentioned as being interested in a case! 

Mr. Prarr. Yes, once. 

Mr. Héserr. I am not relating it to this case. It could be this case 
and it could not be this case. 

Mr. Prarr. No. I am sure it was mentioned once to me, but it is 
too vague—— 
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Mr. Héserr. In all the years you have been on the Board ? 

Mr. Prarr. I wouldn’t want to bind anybody on that. 

Mr. Héserr. You are not binding anybody. We are not trying to 
do that. We just want to be sure ‘what your recollection is. 

Because now 7 Mr. Austin would testify that one of the reasons 
why he wrote such a critical memorandum was because of discussions 
with other members of the Board and in naming other members would 
name you as one—— 

Mr. Prarr. That could be. 

Mr. Héeerr. Would you say you would be in error or you would 
be correct ¢ 

Mr. Prarr. I would say if he recollects it and has so stated, it is so, 
because he is absolutely reliable. 

Mr. Héserr. All right. Mr. Hess? 

Mr. Hess. You don’t know, Mr. Pratt, that you heard these re- 
marks ¢ 

Mr. Prarr. No, I don’t. 

Mr. Hess. Under what circumstances / 

Mr. Prarr. No. It didn’t register enough for me to worry about 
it. There was enough worry on the merits to do any worrying about 
something else. 

Mr. Hepserr. Mr. Hardy. 

Mr. Harpy. Mr. Pratt, did you send any memorandums that were 
sent over for draft of reply to the White House? 

Mr. Prarr. If I did, I don’t recall them. 

I will tell you this. I have been asked before about some of these 
things. I wanted to see the original file. I might have made a 
memorandum myself. I haven’t any recollection of it. I wanted to 
go through the files, but they were over here and I couldn’t. 

Mr. Harpy. I would like to ask you about this hearing of April 22, 
1957. I think the record shows that you did attend th: at hearing ? 

Mr. Prarr. You say it shows that I did? 

Mr. Harpy. I believe it does. 

Mr. Prarr. Well, I probably did. 

Mr. Harpy. I am pretty sure it does. 

Mr. Prarr. The only thing I can think of was I might have been 
absent because of sickness or I have been on a vacation. 

Mr. Harpy. I don’t have it before me. 

Mr. Prarr. There is one other point. Now sometimes if I am in 
the hearing of a case, I might not attend that meeting. I don’t know 
about that. 

Mr. Harpy. Well, if I recall the records from viewing it this morn- 
ing, it did indicate that you attended that hearing. 

Mr. Prarr. Well 

Mr. Harpy. The question I wanted to raise with you is this. The 
transcript shows a conversation about Mr. Austin in which he referred 
to the procedure employed in sending tlis particular motion over to 
the Board. 

In order that the record ay be ec mpl lete, th e COpy of the transcript 
before me does show that you attended, Mr. Pratt. 

Mr. Austin had this to say. I would like you to listen to this and 
see if you can recall what they were talking about. 

Mr. Austin. Mr. Chairman, may I speak to Mr. Taylor about the reception 
of the communications from th e Office of the Secretary? Seldom do we receive 
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communications along with these forwardings. What happens is they wil] 
send down a file with the correspondence or whatever is involved with a sheet 
attached on it and they will be checked off on whatever the office thinks our 
attention to be, maybe in that spot which says “for your attention” or some other 
various things. But I think Mr. Avery will agree with me that he seldom 
receives a letter from the Secretary directing action or anything of that kind 
on the part of the Board. 

Now, do you recall the circumstances under which this came down 
from the Secretar y! 

Mr. Prarr. No. 

The other day, in being asked something about this, I—there are 
some portions of the file that you people apparently didn’t want over 
here and in glancing through them, trying to get things back in my 
mind—I don’t know but that might have been referring to a letter 
that had asked for a full Board hearing. 

Mr. Harpy. Did you see such a letter from the Secretary ? 

Mr. Prarr. Well, now, when you speak of the Secretary, who are 
you referring to ? 

Mr. Harpy. Well, this says, “a letter from the Secretary directing 
action.” It might have been an Assistant Secretary, but presumably 
it refers to the Office of the Secretary of the Army. 

Mr. Prarr. I have forgotten for the moment the letter was there or 
was just referred to. It was signed if I recall, by a Mr. Johnson, in 
Mr. Higgins’ office, or something like that. 

Mr. Harpy. And did it direct any particular action ? 

Mr. Pratr. Oh, no. As I recall it was calling attention to the fact 
that somebody had requested a full Board hearing. Now that was 
apparently prior to this full Board hearing, I don’t know. 

Mr. Harpy. You say you checked that up a few days ago in answer- 
ing someone else’s inquiry ¢ 

Mr. Prarr. Somebody asking me the question. 

Mr. Harpy. Who asked you, Mr. Pratt ? 

Mr. Prarr. Let’s see. The Inspector General’s Office. 

Mr. Harpy. Oh, that was the Inspector General’s Office. 

Do you recall the circumstances under which this particular motion 
was transmitted to the Board by the Office of the Secretary / 

Mr. Prarr. No. 

Mr. Harpy. You donot? 

Mr. Pratr. No. I don’t say I just don’t know about it, because 
I can’t keep these things j inmy mind. We had too many cases. That 
is why I wanted to see the original files, and I was surprised when I 
couldn’t get it. 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Héserr. Mr. Bates? 

Mr. Bares. No, Mr. Chairman. If the gentleman doesn’t have any 
recollection, I don’t see much point in questioning him. I have no 
questions. 

Mr. Hepserr. Mr. Miller? 

Mr. Mitier. No questions. 

Mr. Héserr. Thank you very much. 

Mr. Courtney. Thank you very much, Mr. Pratt. 

Mr. Prarr. That is all right. 

Mr. Courtney. The witness is further excused from further at- 
tendance. Thank you, Mr. Pratt. 

Mr. Prarr. Thank you. 
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Mr. Courtnry. You can call the recorder of the Board and dismiss 
him, I think. 

Ask the recorder, Mr. Hawks, to come in, please. 

Mr. Hepvert . Have a seat, Mr. Haw ks. 

Mr. Hawks. Thank you, sir. 

Is it all right to smoke ? 

Mr. Courtney. Yes. 

Mr. Heperr. Surely. 

Mr. Courtney. Your full name is—— 


TESTIMONY OF GEORGE L. HAWKS 


Mr. Hawks. George Leonard Hawks. 

Mr. Courrney. How long have you been recorder of the Armed 
Services Board of Contract Appeals, Mr. Hawks? 

Mr. Hawks. Since January, 1957. 

Mr. Courtney. Did you succeed Mr. Lyons? 

Mr. Hawxs. Technically, I believe; yes sir. But there was a period 
of 3 or 4 months where a Colonel Straight and Mr. Sadtler did. 

Mr. Courrnry. Were you in custody of these books and records of 
the Board during the period March 1957 on ? 

Mr. Hawks. Yes, sir. 

Mr. Courrney. There has been testimony here, Mr. Hawks, that on 
or about April 1957 there was discussed at a Board hearing and¢ there- 
after left with the Board—and that is a quot ation—three letters by 
Mr. Edwin J. McDermott and responses received by him from Mr. 
Sherman T. Adams, Mr. Chester Merrow, and a memorandum from 
Col. Robert Bard, which is exhibit 11. 

I will ask you whether or not any of those documents came into your 
possession and are in your possession now ¢ 

Mr. Hawks. They might—— 

Mr. Courtney. In your official c: apac ity? 

Mr. Hawks. In my official capacity, I am the custodian of the files 
for the Board. I have never seen any of these documents. I can’t 
testify whether or not they were in the Board files. 

Mr. Courrney. Well, do you have a letter from Colonel Bard, or 
anote from Colonel Bard, with any letters or memorandums attac hed 
to the same, as indicated in his memorandum of March 28, 1957, 
which is exhibit 11? 

Mr. Hawks. I couldn’t testify, sir. They might have been put into 
the Board files or not. I wouldn’t necessarily know each paper that 
was put into the Board’s files. 

Mr. Courtney. Well, have you examined the files, and will you 
during the interval which the committee will give you, and before 
you depart, to determine whether three letters spoken of by Mr. 
McDermott, the attorney for Raylaine, Inc., were left with you or 
with the Board and came into your custody or are in the custody of 
the Board from and after April 2 22, 1957, when he, McDermott, an 
attorney for Rayl: aine Worsteds, Inc., advised the Board that they 
might see the letters? 

Mr. Hawks. I would be very happy to examine the files, yes, sir. 

Mr. Courrnry. You have no independent recollection of any such 
letters ? 

Mr. Hawks. No, sir. 
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Mr. Courtney. No recollection of any letters exchanged between 
Allen S. Grew and Sherman T. Adams at the White House, at or 
about this period or later? 

Mr. Hawks. No, sir. 

Mr. Courtney. Coming into your possession ? 

Mr. Hawks. I did know —and it came to me orally, I couldn’t tell 
the exact circumstances—that there had been a refer ral from the 
White House and Sherman Adams. 

Mr. Courtney. I am sorry. 

Mr. Hawks. And specifically Sherman Adams, I should say. But 
that is strictly oral knowledge and I never recall seeing any letter 
myself from Sherman Adams. 

Now I might have seen one in the ordinary course of business, 
Generally speaking, we get a considerable amount of correspondence, 

articularly congressional correspondence, and it is strictly handled 
in the ordinary course of business and I just wouldn’t rec ‘all at that 
time. 

Mr. Courtney. Well, what would be the ordinary course of han. 
dling letters of that ch: aracter, Mr. Hawks? 

Mr. Hawks. Some letters of that character I handle. Some letters 
of that character the Board members handle. 

Mr. Courtney. Do they ordinarily come back into the custody of 
the recorder ? 

Mr. Hawks. In most instances that I know of, sir, they are incor- 
porated in the Board files. 

Mr. Courtney. You are familiar with the Raylaine case and you 
have been interrogated about it previous to this; have you not? 

Mr. Hawks. I have been interrogated by the Inspector General; 
yes, sir. 

Mr. Courtney. So the subject is a familiar one to you? 

Mr. Hawks. It is a familiar one to me, sir. 

Mr. Courtney. As of now? 

Mr. Hawks. As of now. 

I have not had a chance to review the files as yet. 

Mr. Courtney. But independently of the files, in an examination 
of the files you have no recollection of any letters similar to the ones 
described by Colonel Bard in exhibit 11, which I have shown you, or 
which bore the name of Sherman Adams and Allen S. Grew— 

Mr. Hawks. No, sir. 

Mr. Courtney. At or about or on and after April 22, 1957? 

Mr. Hawss. No, sir. 

Mr. Courtney. Or any time immediately prior thereto ? 

Mr. Hawks. No, sir. 

Mr. Courrney. And have you prepared any answers or done any- 
thing in connection with any correspondence exchanged over this 
case—you ? 

Mr. Hawks. Not to the best of my knowledge, no, sir. 

Mr. Courtney. Have you discussed this case and the disposition of 
this case with members of the Board at any time? 

Mr. Hawks, I can never remember having discussed the disposi- 
tion of the case within the past 2 or 3 weeks. ' » has been a little 
small talk, but each person that has been interrogated has been asked 
to keep his interrogation to himself. Jus t strictly small talk about 
the investigation here and also 
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Mr. Courtney. Outside of that interrogation, do you have any in- 
dependent recollection of any discussions ¢ 

fr. Hawks. No, sir. 

Mr. Courtney. About the disposition of this case ? 

Mr. Hawks. No, sir. 

Mr. Courtney. Prior to the decision of the Board, which was No- 
vember 11, 1957? 

Mr. Hawks. No,sir. That is not just a part of my job. 

Mr. Courtney. No phone calls or any other means of communi- 
cation 

Mr. Hawks. No, sir. 

Mr. Courrney. Mr. Chairman, I would ask the witness, then, be- 
fore he withdraws the files to report back to the committee as to 
whether or not he finds in those files, after examination, any let- 
ters which came into his possession in April 1957 or thereafter, as 
indicated by Mr. Edwin McDermott in his testimony and in the 
transcript which I have read. Those letters would bear date on or 
before March 1957. 

Now if the witness may withdraw. 

Mr. Heserr. I think it best the committee members examine him 
and then let him, in the interest of time. 

Mr. Courtney. That would conclude my examination. Report 
back, before leaving the building, yes or no. 

Mr. Tlénerr. Mr. Hess. 

Mr. Hess. Mr. Hawks, do you keep any record at all of who has 
the files in their possession ? 

Mr. Hawks. Yes, sir. 

If I might explain to you? I was asked to bring that over. Some 
members of the committee had expressed some interest in it. 

Mr. Hess. I think I did. 

Mr. Hawks. Since approximately February of 1958, this is the type 
record, sir, that we keep. 

Mr. Hess. You didn’t keep it prior to February 1958 ? 

Mr. Hawks. Not this type. I would explain the other type. 

It is merely to keep track of where the Board files are. I brought 
over several samples of them, which are inactive at the present time. 

The ones that are active are still in the files, and they are placed 
right where the Board file would be if it was there. 

Mr. Hess. Do you have the file on Raylaine—this Raylaine Co. 
that is involved here ? 

Mr. Hawks. Sir, I was asked to bring this box over and I—— 

Mr. Hess. I mean a file similar to this file? 

Mr. Hawks. No, sir. 

Mr. Hess. Showing 

Mr. Hawks. No, sir. 

Mr. Hess. You do not have it? 

Mr. Hawks. No, sir. 

L asked the girl this noon to look through, and she can find no card 
where that particular file, Raylaine Worsteds, appears on the card. 

Now this file was called out of dead storage on or about June 18. 

Mr. Courrney. This year? 

Mr. Hawks. Of this year. 

Mr. Hess. And it was in dead storage prior to that time? 

Mr. Hawks. It was in dead storage prior to that. time; yes, sir. 


of 
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Mr. Hess. Who had access to it in dead storage ? 

Mr. Hawks. I couldn’t tell you that, sir. 

As I understand it, the first of the year GSA took over the dead. 
storage facilities. They are down in Alexandria. I have never been 
there. I know absolutely nothing about the operation there, sir. 

Mr. Hess. Then GSA had charge of the file at that time? 

Mr. Hawss. I think they took over in January from the Army 
that dead storage. 

I will say this: To the best of my recollection it was Mr. Head or 
somebody else from the Quartermaster General Counsel’s Office who 
called for the files to be taken out of dead storage. 

Now, whether or not they went over and picked them up or whether 
they were sent to our office and they picked them up for our office, I 
frankly can’t testify. I just don’t remember. 

I do know this, that if somebody goes to dead storage to get one 
of the files, dead storage will always call us who authorized the faet 
that this particular person—it is all right to take the file. 

Now, prior 

Mr. Hess. I am not interested in prior now. 

Mr. Hawks. Yes. 

Mr. Hess. Let’s follow this a little bit along. Now you say in 
June it was taken out of dead storage? 

Mr. Hawks. Yes, sir. 

Mr. Hess. Now who has had possession of it since then? 

Mr. Hawks. It went over. Mr. Head over at the Quartermaster’s 
Office or somebody over there. He was the one that picked it up 
physically from our office. And then it came back, 

In previous testimony, I can’t recall precisely what happened, 
sir. But I do know that the next time I saw the file it was in Colonel 
Bard’s office, and then I heard—and I would like to qualify this for 
counsel. It is strictly hearsay. I heard that the file went from 
there to the General Counsel’s Office. 

Mr. Courtney. General Counsel of the Army ? 

Mr. Hawks. General Counsel of the Army, that is right. 

I would like to further state that there has been considerable re- 
freshment of my recollection in previous interrogations and it would 
appear to me that I took the file down to Colonel Bard’s office. So 
that it would in turn appear that Mr. Head brought it back to the 
recorder’s office, 

Mr. Hess. Do you recall when you took it down to Colonel Bard’s 
office ? 

Mr. Hawks. I don’t recall precisely the physical act of taking it 
down. 

It would certainly be perfectly normal to me, sir. He would be 
more familiar with the file than anybody else. I can’t tell you when 
June 18 was, but it would have been within a week after that, sir. 

Mr. Hess. And do you know how long he had it? 

Mr. Hawks. No, sir, I don’t know that, because as I stated before— 
and I am talking 








Mr. Hess. Is it customary for members of the Board to sign when 
a file is taken out? 

Mr. Hawks. Yes; it is customary for them to do it. 

Mr. Hess. And you have no record that Colonel Bard signed when 
the file was taken out ? 
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Mr. Hawss. No, sir. 

Now there is a distinct possibility—these files get out sometimes 
without being signed out, and if I did take the file ban there, then it 
might have been well that I forgot to sign out when I came back to 
the office and signed out to where I had taken the file. 

Mr. Hess. So from June 18 up until the present time, there is no 
record whatsoever of anybody having this file? 

Mr. Hawks. There was a record kept of when it was called out of 
dead storage, of Mr. Head picking the file up. When he brought it 
back, the card was torn up, sir. 

The lady that takes care of this in my office showed me these two 
cards, which will give you a typical example as to when the files were 
brought back. Those cards would merely be torn up, because they 
are solely to keep track of the files. 

Mr. Hess. Now these cards don’t pertain to this case ? 

Mr. Hawks. They do not pertain to that case, but I merely present 
them to you as an example of how she handles that, to keep track of 
the files. 

And she told me that she does recall tearing the card up after Mr. 
Head brought the file back, which would be a further indication that 
he brought it back directly to the recorder’s office of the Armed Serv- 
ices Board of Contract Appeals. 

Mr. Hess. All right. 

Now it was brought back to you ? 

Mr. Hawks. Yes, sir. 

Mr. Hess. She tore the card up? 

Mr. Hawks. Yes, sir. 

Mr. Hess. That Mr. Head had signed ? 

Mr. Hawks. Yes, sir. 

Mr. Hess. You don’t know exactly when that time was? You think 

was around June 18? 

Mr. Hawks. Well, it would have been a few days afterward, sir. 

Mr. Hess. A few days? 

Mr. Hawks. I couldn’t tell you precisely. 

Mr. Hess. Within 2 or 3 or 4 days? 

Mr. Hawks. Yes, sir. 

Mr. Hess. And subsequent to that the file was taken out by Colonel 
Bard? 

Mr. Hawks. That is right. Now whether I did the physical taking 
out or the precise motions 

Mr. Hess. You don’t know 

Mr. Hawks. Then I saw it down in Colonel Bard’s office. I cannot 
tell you how long it might have been in Colonel Bard’s office because 
I have not seen the file since the time I saw it in Colonel Bard’s office. 
And my recollection is that I told some investigators—I couldn’t tell 
you whether it was this committee or the other committee. It is 
strictly hearsay. I understood the General Counsel of the Army 
wanted it. 

Mr. Hess. You took the file personally, you carried the file down to 
Colonel Bard’s office: is that your recollection ? 

Mr. Hawks. I can’t recollect, sir, the physical act, but it would be 
very, very possible for me to take it down there. There would be no 
reason why I shouldn’t take it down there. 





408 RAYLAINE WORSTEDS, INC. 


Mr. Hess. These files aren’t open to the public, are they? 

Mr. Hawks. They are open to the appellants, their attorneys, and, 
of course, to the Army attorneys. Confidential information, of « ‘ourse, 
is kept under a lock. ‘Whenever 

Mr. Hess. You ever gone through the file? 

Mr. Hawks. No, sir. 

Mr. Hess. Never have? 

Mr. Hawss. No, sir. 

Mr. Hess. The files are all in your possession now ? 

Mr. Hawks. I was given this box by Mr. Shanahan from the Gen- 
eral Counsel’s Office this mor ning. I presume that that is what is in 
those boxes. 

Mr. Hess. I think that is all I have. 

Mr. Heserr. Mr. Hardy. 

Mr. Harpy. You don’t know how they got back to your office from 
the Quartermaster General ? 

Mr. Haws. Somebody must have brought them back. I have pre- 
sumed, and I would see no reason why it would be inaccurate—I can’t 
remember 100 percent, sir, but probably Mr. Head brought them back 
to our office. 

Mr. Harpy. Isn’t there any record to indicate who had them or why 
they had them ? 

Mr. Hawks. No, sir. 

Mr. Harpy. Do you normally have some sort of a receipt in your 
office for a file of that kind ? 

Mr. Hawks. We have the receipt but as soon as the file is returned 
we tear up the receipt. 

Mr. Harpy. And you have no knowledge as to who got it from the 
dead storage or for what purpose it was gotten ? 

Mr. Hawks. I have no knowledge for what purpose it was gotten. 
It was either Mr. Ryan or Mr. Head, both from the General Counsel 
of the Quaxtermaster’ s Office who requested us to get it out of dead 
storage. 

Mr. Harpy. They are from the General Counsel of the Quarter- 
master ¢ 

Mr. Hawks. That is correct. 

Mr. Harpy. You were referring a while ago to the General Coun- 
sel of the Army wanting it. 

Mr. Hawks. That is right. After it was returned by them, I saw 
the file down at Colonel Bard’s office and then I understood that the 
General Counsel’s Office of the Army wanted it. That was subse- 
quent to the time that it was called out of dead storage and subse- 
quent to the time—— 

Mr. Harpy. Do you have any information as to how long the file 
was in Colonel Bard’s office ? 

Mr. Hawks. No, sir, I have no information at all on that. 

Mr. Harpy. I want to ask him about another aspect of this. 

fr. Heserr. Allright. Sit down, Mr. Hawks. 

Mr. Harpy. It has been testified in connection with your predeces- 
sor’s operations that all communications going to the Board came 
through the recorder’s office. Does that “still happen under your 
performance ? 
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Mr. Hawks. In most all instances when things are addressed to the 
Chairman of the Board or to a specific Board member by name, they 
are delivered to the Board member. We receive all the mail, but we 
just deliver it to the Board member. 

Now, all communications which are addressed strictly to the Armed 
Services Board of Contract Appeals to the best of my knowledge go 
through my office; yes, sir. 

Mr. Harpy. Is it one of your responsibilities to prepare draft replies 
to memorandums that are forwarded from congressional or other ad- 
ministrative sources ? 

Mr. Hawks. When the Board member handling the particular case 
wants me to; yes, sir. 

Mr. Harpy. Does that require a specific instruction from a Board 
member ? 

Mr. Hawks. Generally speaking, I refer it to the Board member, if 
there has been a Board member assigned to the case, and try to follow 
his wishes. 

Mr. Harpy. Now, according to previous testimony there was deliv- 

ered to the Board or somebody in the Board al memorandum to Colonel 
Bard on either the 27th or 28th of March 1957. 

I will read a memorandum from Bard to the Office of the Chief of 
Staff. 

Have you ever seen that memorandum ? 

Mr. Hawks. Not to the best of my knowledge. 

Mr. Harpy. Well, this is what it says: 

Reference is made to the referral slip, Office of Chief of Staff, March 27, 1957, 
which referred to the Armed Services Board of Contract Appeals for preparation 
of a dr: a“ reply, correspondence between the Honorable Sherman Adams and 
Mr. Allen 8S. Grew on the above subject. 

That is dated March 28, 1957. 

Mr. Hawks. Yes, sir. 

Mr. Harpy. According—this is signed by Colonel Bard. Accord- 
ing to this memorandum, this was a referral slip to the Armed Services 
Board of Contract Appeals. 

Mr. Hawks. Yes, sir. 

Mr. Harpy. And it was attached to, according to this, a letter from 
Mr. Allen Grew to Mr. Sherman Adams. 

Mr. Hawks. Yes, sir. 

Mr. Harpy. Now, the question is: How did that get to Colonel 
Bard? Wouldn’t it have gone through your office ? 

Mr. Hawks. It could have gone through my office; yes, sir. If it 
had gone through my office, I would have undoubtedly taken it down 
to Colonel Bard. 

I have no recollection of that memorandum which you refer to or 
which you say was addressed to the Armed Services Board of Contract 
Appeals—— 

Mr. Harpy. I am reading a memorandum. 

Mr. Hawks. Yes, sir. 

Mr. Harpy. Signed by Colonel Bard. 

Mr. Hawks. Yes, sir. 

Mr. Harpy. Now, the thing that I am trying to understand is how 
it got to Colonel B: rd. unless it did go through your office, and if you 
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handled it, why, a letter from Sherman Adams, or the request for 
preparation of a reply for his signature, didn’t ring any bell. 
u get many requests for the preparation of draft replies for Mr, 


Adams’? 

Mr. Hawks. I can recall none from Mr. Adams. To the best of 
my recollection, I can recall none with the exception of the Raylaing 
case, W here I knew he was interested in it, sir. 

Mr. Harpy. You knew he was interested in it? 

Mr. Hawks. Yes; from my previous testimony on it. I knew from 
talk in the corridor, I knew he was interested. 

Mr. Harpy. But you didn’t know it because of any letter for which 
he wanted a draft reply prepared ? 

Mr. Hawks. No, sir. 

Mr. Harpy. Well, is there a procedure under which this kind of 
a communication would go directly to Colonel Bard direct to the 
Board of Contract Appeals? 

Mr. Hawks. If it was addressed to the Board of Contract Appeals, 
I would have to presume that it came through my office and would 
be taken down to Colonel Bard. 

Mr. Harpy. Is there anybody else in your office authorized to handle 
this kind of communication from the No. 2 man at the White House, 
without your knowledge? 

Mr. Hawks. I would say “No, sir.” I hesitated for a moment 
because the person who opens up the mail—everything that isn’t 
strictly routine, he, generally speaking, puts on my desk and I handle 
the mail from there. The routine stuff—the filings of appeals and 
stuff like that—immediately go into processing and I don’t see them 
until I sign them at the end. 

Mr. Harpy. Well, wouldn’t you pay particular attention toa 
request from Sherman Adams? 

Hr. Hawks. I would pay the same amount of attention to it, sir, that 
I pay to several other requests. Sometimes they come down from 
the front office and other things. And I would certainly take it right 
down to the Board member involved and that would be it as far as 
I am concerned. Now—— 

Mr. Harpy. You know, there is a considerable differentiation 
between your treatment of these things—this is not critical. 

(Mr. Hawks nods.) 

Mr. Harpy. But certainly Mr. Lyons was a heap more familiar 
with what went on with this kind of thing in his office when he was 
there than you apparently. That may not mean anything. I have 
a little trouble in understanding when other people were paying so 
much attention to this thing—when Colonel Bard was writing letters 
requiring immediate attention. And here is one that was so important 
from his standpoint that he got his draft reply written and off that 
same afternoon. But you didn’t even notice it. 

Mr. Hawks. I don’t even know, sir, whether it came into my office 
or not, sir. 

Mr. Harpy. Well, that is what I am trying to understand. 

Mr. Hawks. Yes. 

Mr. Harpy. If it came in there, I was just wondering how it would 
have escaped your notice. 

That is all. 

Mr. Hépert. Mr. Bates. 
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Mr. Barres. Mr. Hawks, you indicated that there was talk in the 
corridor that Governor Adams was interested in this case. 

Mr. Hawks. Well, yes, sir. 

You see, my office is right on the corner and down into the C rin 
are the offices of the Board. Now continually, all day long, when 
am in the corridor—I will be going into the offices of the various and 
sundry members of the Board. And I recall hearing at that time that 
there had been an inquiry from the White House, That is why it 
seems extremely difficult for me to think that that thing came directly 
into my office. 

However, I have just no recollection of that particular thing. But 
I do reme amber this talk in one of the person’s offices, and I couldn’t 
testify as to what office it might have been. 

Mr. Bares. Well, now, when you use the word “interested” in this 
case, What do you mean by that ? 

Mr. Hawks. Well, it is exactly the same as various and sundry 
congressional inquiries that we get. Once in a while we get, it seems 
to me, inquiries from another agency or something of that type. 

Mr. Bares. Well, are you suggesting that this is a routine interest 
or one in which pressure is being exerted ? 

Mr. Hawks. I have never had any indication that it was any more 
than a routine interest. 

Mr. Bares. I have no further questions. 

Mr. Héserr. Mr. Miller. 

Mr. Miiier. Adverting to the questioning, the exchange of ques- 
tions with Mr. Courtney, you spoke—he asked you about whether you 
had received telephone calls. You said you did not remember receiv- 
ingany. Did you receive—do you remember receiving any telephone 
calls from the Office of the Chief of Staff, that section of it that 
deals——— 

Mr, Hawks. Yes, sir. 

Mr. Mixer. The liaison officer from the White House? 

Mr, Hawks. No, I never received any calls from the liaison officer 
of the White House. 

Mr. Mitier. Or his superior, through the Chief of Staff ? 

Mr. Hawks. No, sir. Generally speaking 

Mr. Mitter. That is all. 

Mr. Harpy. Mr. Chairman, could I just follow up on this last 
phase ? 

Mr. Hésertr. Mr. Hardy 

Mr. Harpy. The last response that you made to my questioning, 
Mr. Hawks, as I recall, was something to the effect that you didn’t 
even know for sure that this letter came through your office. 

Mr. Hawks. That is right, sir. 

Mr. Harpy. Then I take it that it is entirely possible that it might 
have gone directly to Colonel Bard. 

Mr. Hawks. It might have, or it might have gone to Mr. Avery, 
who was Chairman of the Board, sir. 

Mr. Harpy. I think that is all, Mr. Chairman. 

Mr. Courrnry. Now, Mr. Chairman—Mr. Hawks, you understand 
what the committee wants to verify ? 

Mr. Harpy. There are three letters in relation 

Mr. Courrney. There are allegedly three letters which came into 
the possession of the Board. 
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Mr. Hawks. Yes, sir. 

Mr. Courrney. On or about April 22—or could have come into 
the possession of the Board. 

r. Hawks. Yes, sir. 

Mr. Courtney. On or about April 22, 1957, and the letters bear 
date some time in March 1957, and were the letters that were referred 
to in the memorandum of Colonel Bard which is still a matter of 
your files, which was the exhibit I showed to you a moment ago, 

Mr. Hawks. Exhibit 11. 

Mr. Courtney. Exhibit 11. 

Mr. Hawks. Yes, sir. 

Mr. Courtney. Was a memorandum of Colonel Bard which re. 
ferred to these letters. 

Mr. Hawks. Yes, sir. 

Mr. Courtney. The testimony is on Apri] 22, that they somehow 
came back to the building. The question is did they come into your 
possession? They have not otherwise been located. 

Mr. Hawks. Yes, sir. 

Mr. Courtney. Now, would you are your convenience and before 
you leave the building identify—examine your files, which you say 
you have not examined, and endeavor to find any such letters bearing 
that description, or those descriptions, and advise the committee, 
If you have, produce them, and if not, indicate that they are not in 
the files. That isall. Thank you very much. 

Mr. Hawks. I will be very happy. Thank you very much, gentle 
men. 

Mr. Héserr. Just before you examine the files, may I ask you one 
question, Mr. Hawks. 

Mr. Hawss. Yes, sir. 

Mr. Héserr. As I understand it now, on June 18, when your best 
recollection is that you undoubtedly physically handled the files, they 
were handed to you by Mr. Head. 

Mr. Hawks. No, sir. On June 18—and I remember this from pre- 
vious testimony. And I dug up some notes that the lady that takes 
care of dead storage—they were called out of dead storage on June 18. 

Mr. Héserr. Now you say the lady who takes care of dead stor- 
age. Who is she? 

Mr. Hawks. Well, the lady in my office who calls dead storage to 
get the files out. That is Mrs. Reed—R-e-e-d. 

Mr. Hévertr. Mrs. Reed. Now, Mrs. Reed would have to call dead 
storage to get files out on instructions or request of somebody ? 

Mr. Hawks. That is right; yes, sir. 

Mr. Hérert. Well, then, she would be able to testify who asked her 
to get the file out. 

Mr. Hawks. Yes, sir. 

Mr. Héserr. Do you know—and this is purely informative now. 
Now you can’t testify. 

Mr. Hawks. Yes. 

Mr. Héserr. I understand that. Do you know if Mrs. Reed knows 
or she told you who called ? 

Mr. Hawks. On the notes? 

Mr. Hésert. On her notes. 

Mr. Hawks. That she kept and to which she would testify ? 
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Mr. Héserr. Yes, sir. 

Mr. Hawks. I am certain it was either Mr. Head or Mr. Ryan of 
the General Counsel’s Office of the Quartermaster General. They 
both work in the Claims Litigation and Appeals Section. Mr. Ryan 
is the head of it and Mr. Head works for him. 

Mr. Héserr. Well, wouldn’t she know which one of the two indi- 
viduals asked her to get it out ? 

Mr. Hawks. Well, the way she kept it was: When it came in, to 
give Mr. Head or Mr. Ryan a call to notify that the files were in. 

Mr. Hészerr. But one of the two would have had to call. I am 
trying to establish the identity of the individual who requested that 
the files be withdrawn. Because now as I understand it, this case is 
adead issue for years. Checks had been written. It was all settled. 

Mr. Hawks. Approximately 6 months, I believe, sir. 

Mr. Héserr. Approximately 6 months? 

Mr. Hawks. Yes, sir. 

Mr. Héserr. It was gone? 

Mr. Hawks. Yes, sir. 

Mr. Hézerr. What I am trying to determine in my mind 

Mr. Hawks. Yes. 

Mr. Héserr. Is to identify the individual who called, and having 
identified the individual who called, the subeommittee would be inter- 
ested in wanting to know why he asked for the files of a dead case, 

Mr. Hawks. Yes,sir. Well, all that Ican 

Mr. Héserr. You can’t testify ? 

Mr. Hawks. No. 

Mr. Héerrr. We are just talking now to try to elicit some infor- 
mation. 

Mr. Hawks. Well, the thing is this sir: Mr. Ryan is the chief of 
that section and Mr. Head, it is my understanding, works for him. 

Now, if Mr. Head made the call, undoubtedly it would have been 
at the behest of Mr. Ryan, or if Mr. Ryan made the call, why, obvi- 
ously he would have to testify as to why he made the call. 

Mr. Hésertr. They were the only two? 

Mr. Hawks. That is right. 

Mr. Héserr. And Mrs. Reed’s notes would show it was either of the 
two. You have seen her notes? 

Mr. Hawks. I have seen her notes, now. I am trying to refresh 
my recollection from the previous testimony. 

Mr. Héserr. It would either have to be 1 of the 2? 

Mr. Hawks. Yes, sir. 

Mr. Héserr. All right, thank you. 

Mr. Mitier. Mr. Chairman. 

Mr. Héserr. Mr. Miller. 

Mr. Mitier. In the event that someone wanted to get one of these 
files from dead storage, would they call Mrs. Reed direct ? 

Mr. Hawks. Very often—— 

Mr. Miter. Or would it have to pass through you? 

Mr. Hawks. I might not have been in the office, sir. I can’t recall. 
If they called and talked with me, it was strictly routine. I merely 
referred it to Mrs. Reed and said “Get this file out of dead storage.” 

Mr. Miuier. You don’t question why they want it ? 

Mr. Hawks. No, sir. 
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Mr. Miter. If they are entitled to it, you just get the file for them! 

Mr. Hawks. Yes, sir. 

Mr. Hésertr. You did not look at the file? 

Mr. Hawks. No, sir. 

Mr. Hé&perr. You were merely then instructed by Head or Ryan 
to deliver them to Bard, would that be your recollec tion? 

Mr. Hawks. No, sir. I was not instructed by them. I have a very 
difficult time recalling just how they came back to my office. 

Mr. Hésxrt. T his is only a month ago now ? 

Mr. Hawes. That is right; yes, sir. And it would be : approxi- 
mately, as I suggested before, a week after June 18. I originally 
testified that the next time that I saw the files was on Colonel Bard's 
desk. 

However, through close questioning and scrutiny, it would appear 
to me that I took the files and took them down to Colonel Bard. It 
would not have been that the instructions of either Mr. Head or Mr, 
Ryan 

Mr. Hévert. Why would you just take the files to Bard’s office? 

Mr. Hawks. Because he is the one, sir, most familiar with the file, 
and at that time, there being considerable publicity in relation to this, 
they had been called out of dead storage. 

Mr. Héserr. Now wait a minute. There was no publicity on this 
on June 18. 

Mr. Hawks. Well, excuse me, sir. I believe that about that time 
was the time that there was considerable publicity about Mr. Adams, 
in relation to the Goldfine case, in the Harris subcommittee. 

Mr. Héeert. But it did not come to the attention of the Harris sub- 
committee until July 9, this matter. 

Mr. Hawks. This particular matter involved ? 

Mr. Hésertr. The matter involving this particular file did not come 
to attention until probably 1 day later, or 2 days later than July 9. 

Mr. Hawsgs. Yes, sir. 

Mr. Heserr. And this file was withdrawn from the dead files on 
June 18? 

Mr. Hawss. Yes, sir. 

Mr. Heéperr. And would not have reached your office in the regular 
course for a week, is that what I understood you to say ? 

Mr. Hawks. It was not returned to us by the Quartermaster. 

Mr. Héperr. Oh, not returned by the Quartermaster ? 

Mr. Hawks. That is right. 

Mr. Hészert. But it was withdrawn from the file—I mean the rec- 

rd would show it was withdrawn from the file on June 18, 

Mr. Hawks. That is right; yes, sir. 

Mr. Héserr. And then sent to the Quartermaster. 

Mr. Hawks. That is right, sir. 

Mr. Hésert. And then : after that 

Mr. Hawks. Yes, sir. 

Mr. Hénerr. Then it would get over to your shop? 

Mr. Hawks. Yes, sir. 

Mr. Héserr. Because—it is important to the subcommittee to know 
the sequence of dates here. 

Mr. Hawks. Yes, sir. 
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Mr. Héperr. Because the subcommittee, Mr. Harris’ subcommittee, 
had no cognizance of these files, the memorandums in possession of 
the committee. 

Mr. Hawks. Yes, sir. 

Mr. Héperr. So, as you say now, the publicity was not attendant to 
this, but only attendant to the discussions of Mr. Adams in another 

matter ¢ 

Mr. Hawks. That is right; yes, sir. I am sorry if I gave you the 
wrong impression. : 

Mr. Heserr. That is all right. We are just trying to keep the 
record straight. 

Mr. Harpy. Mr. C hairman, may I follow that one up? 

Mr. Héserr. Mr. Hardy. 

Mr. Hawks. Yes, sir. 

Mr. Harpy. Do you recall, Mr. Hawks, that the calling of these 
files from the dead storage w as related to the criticism of Mr. Adams 
that was coming out of the Harris subcommittee investigation ¢ 

Mr. Hawss. I have absolutely no knowledge from that, sir. 

Mr. Harpy. I get that inference from your statement, so I am glad 
you cleared that up. 

Mr. Hawks. I am sorry if I gave that inference. 

The only inference that I meant to give: That Colonel Bard was 
the most familiar with the files. 

Mr. Harpy. Now, you say you saw these files in Colonel Bard’s 
office ? 

Mr. Hawks. Yes, sir. 

Mr. Harpy. Did you discuss with Colonel Bard his use of the file? 

Mr. Hawks. No, sir. I would consider that inappropriate, sir. 

Mr. Harpy. How did it happen? Did you just see them lying 
there ? 

Mr. Hawks. Yes, sir. 

Mr. Harpy. You didn’t discuss with Colonel Bard anything about 
the files at all? 

Mr. Hawks. No; not that I can remember. 

Mr. Harpy. Do you ~— how long he had possession of the file? 

Mr. Hawks. No, sir; I don’t, sir. 

Mr. Harpy. Do you know whether actually he made any study of 
the file during the period he had it? 

Mr. Hawks. I have no knowledge of that, sir. 

Mr. Harpy. That is all. 

Mr. Héserr. Thank you very much. You will examine your files 
now ? 

Mr. Hawsgs. Yes, I will. 

There is only one question that I would like to clear up that was 
asked earlier in the discussion, about who has access to the Board’s 
files. I stated at that time the appellant and, of course, the trial 
attorneys representing the Government. 

We do not like to have what we might call strangers, that is, attor- 
neys over in town, examining the files. That isa policy of the Board. 
It is not for sec urity reasons or anything of that type. However, if 
a stranger through the files gets the permission of the appellant or 
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his attorney, why, sometimes—oftentimes then we will let them exam- 
ine the files if they desire. 

Mr. Hess. If that had happened in this case, you would have had 
a notation on it, would you not? You would have had the name of 
the party who took the file out. 

Mr. Hawks. No, sir. 

Mr. Hess. He would not have had to sign? 

Mr. Hawks. He would have examined them in the office, sir. 

Mr. Hess. Well, wouldn’t there have been any notation to that 
effect ? 

Mr. Hawks. No. He would have been physically right in the 
office. 

Mr. Hess. So, then, you turn the files over to the public, then, to 
look at any time they want ? 

Mr. Hawks. No,sir. I wanted to clarify that particular statement. 
Because if an attorney comes in who is not connected with the par- 
ticular case, then prior to his getting—prior to his looking at the 
file—he has to get the permission of the appellant or his attorney. 

Mr. Hess. All right. Would you keep that permission on record, 
then ? 

Mr. Hawks. It would probably go right into the file. 

Mr. Hess. Not probably, but would that be on record? Is that your 
custom, to keep it on record? 

Mr. Hawks. Customarily; yes sir. Sometimes these things are 
made over the phone. 

Mr. Hess. So if an attorney other than the attorney of record in 
the case wanted to look at the file, he would bring a memorandum or 
a letter to you showing that the attorney of record or his client. per- 
mitted him to look at the file? 

Mr. Hawss. That is right. 

Mr. Hess. You would then keep that instance on record? 

Mr. Hawks. Yes, sir. 

Mr. Héserr. You say this being over the phone. You mean to say 
that if you received a phone call from, say, the appellant’s attor- 
ney 

Mr. Hawks. Yes, sir. 

Mr. Héserr. Mr. McDermott in this instance. 

Mr. Hawks. Yes, sir. 

Mr. Héperr. Now he says, “I am sending Joe Smith over; let him 
look at the files” ; you would accept that? 

Mr. Hawks. No. The problem does not work that way, sir. At 
least I never remember it working that way. 

For instance, there are certain cases that will have similar char- 
acteristics and an attorney—most often it happens over in town—vwill 
learn about this. He will come over and he would like to see the 
file in this other case. 

Now, it has been a policy of the Board to keep no confidential in- 
formation in there, but because of business practices and the fact that 
the hearing and the files are part of the contractual arrangement, it 
is the policy of the Board in order to let that other attorney—I first 
have to get permission of the appellant’s attorney, so there would be 
no complaint there. 
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Mr. Héserr. All right. 

Now, supposing in this particular case Mr. McDermott happens to 
be the appellant’s attorney. Suppose an attorney named Joe Brown 
came over or Paul Smith or Bob Jones, and wanted to look at these 
files. 

Mr. Hawks. Yes, sir. 

Mr. Hézerr. You would say “You can’t look at them, you have to 
get permission of Mr. McDermott.” Then you would go to the tele- 
phone and call Mr. McDermott. vali. 

Mr. Hawks. I would generally speaking ask him himself to get per- 
mission from Mr. McDermott. 

Mr. Hévertr. Then he would come back and say “I got permission” 
and you would show him the files ? 

Mr. Hawks. Generally speaking he would have permission. 

Mr. Hiénerr. You said oral 

Mr. Hawks. Or Mr. McDermott might have called and said he had 
received this request and it would be perfectly all right with him. 

Mr. Heéserr. So on the telephone you do that / 

Mr. Hawks. Yes, sir. 

Mr. Héserr. That is an amazing procedure. 

Mr. Hess. You wouldn’t even know whether Mr. McDermott was 
calling or not. Somebody could use Mr. McDermott’s name. 

Mr. Heépserr. It is amazing. 

Mr. Hess. It is pretty loosely operated, down at that Board. 

Mr. Héserr. In other words, this file is an example—it is obvious 
that this file got in somebody’s hands who leaked information in the 
files. So we have this picture now, if we can rebuild it. A case has 
been closed for 6 months. It is dead. All of a sudden it is re- 
moved from the dead files. And within a matter of days after it is 
removed from the dead files, a complete résumé of information in that 
file, including the now so-called Adams memorandum signed by Mr. 
Austin, comes to the attention of at least one newspaper reporter, in 
detail. And we can’t find out who was in the files, why they were 
in the files, or why they want the files out of a dead file system. 

Mr. Hess. And in February of this year they adopted a new plan 
of signing for the files and keeping records of when the files were 
taken out and there is no notation on that record, which was adopted 
in February, that this file had ever been taken out. It seems strange, 
Mr. Chairman. 

Mr. Heéserr. That is the way this entire case—let’s get the under- 
standing, so the committee knows. That is how this entire case orig: 
inated and it is the result, obviously, of the eagerness of somebody to 
leak some information from this file to a newspaper reporter. 

All right, Mr. Hawks. 

Mr. Bares. Mr. Hawks, a file in a dead storage, how does one go 
about getting it out now? Do they have to get permission from 
you ¢ 

Mr. Hawks. How do they go about getting a file from dead stor- 





age ¢ 
Mr. Bares. Yes. 
Mr. Hawks. They have to get permission from us; yes, sir 
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Mr. Bares. Mr. Head got it from you? 

Mr. Hawks. Yes, sir; or the lady that works in my office. 

Mr. Bares. And you have a notation of that? 

Mr. Hawks. There is a notation, yes, sir, to call Mr. Head or Mr, 
Ryan on a little book she keeps to keep track of these files in dead 
storage. 

Mr. Bares. And who is Mr. Ryan? 

Mr. Hawks. Mr. Ryan is the Chief of—it is Appeals and Claims 
and Litigation. He is the successor to Mr. Twomey, who is out here 
now. 

Mr. Bares. But you don’t know the purpose for which these were to 
be used ? 

Mr. Hawks. I have no knowledge; no, sir. 

Mr. Bares. And there was no discussion of that in the corridor? 

Mr. Hawks. No, sir. 

Mr. Héserr. You may retire—are you finished, Mr. Bates? 

Mr. Bares. Yes. 

Mr. Héserr. You may retire to examine the file. 

Mr. Hawks. Thank you. 

Mr. Courtney. Before you leave, just come back and indicate. 

Mr. Hawks. Yes, sir. You want me to take these outside? 

Mr. Courtney. Yes, I think so. 

Mr. Héserr. Better go in your office. 

Mr. Courtney. Just go in the outer office. 

Mr. Hawks. Sure. 

Mr. Courrnry. I think we can take Mr. Twomey. Tell Mr. 
Twomey to come in, please, Jane. 

Mr. Courrney. Mr. Twomey, will you be seated in the chair here? 






TESTIMONY OF JOSEPH G. TWOMEY 


Mr. Twomey, you are the chief—are or were in January 1958, 
Chief, Claims Litigation and Appeals Branch, Office of the General 
Counsel, Department of the Army ? 

Mr. Twomey. That is correct, I was in January. 

Mr. Courtney. Is that right? 

Mr. Twomey. Yes. 

Mr. Courtney. And in that capacity—I will lead you a little bit 
so we can get on with the work of the day. 

Mr. Twomey. Yes. 

Mr. Courtney. In that connection you had the disposition, the pay- 
ment of the sum of $40,389.24, an award made under ASBC A No. 
1842 to Raylaine Worsteds, Inc., on or about January 22, 1958? 

Mr. Twomey. Yes. 

Mr. Courrney. cme I will show you a photostat which will be 
marked “Twomey No. 1,” of a document which purports to go to the 
Executive Director, Military Clothing and Textile Supply Agency, 
under that date, and in particular to the last page and the paragraph 
which is numbered five. Will you please look at that and see whether 
that refreshes your recollection ? 
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TwoMeEyY Exuisit No. 1 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE QUARTERMASTER GENERAL, 
Washington, D. C., January 22, 1958. 
In reply refer to QMGGC 161, Raylaine Worsteds, Inc. 


Subject: ASBCA No. 1842, Appeal of Raylaine Worsteds, Inc., under contract 
No. W-669-QM-—10270. 


To: Executive Director, Military Clothing and Textile Supply Agency. 

1. Reference is made to the decision of the ASBCA in the subject appeal which 
was forwarded to your Agency on 8 January 1958. 

2. In a telephone discussion with Mr. Twomey of this Office on 20 January 
1958, Mr. Kostos of your Agency advised that a review of the files relating 
to the subject case disclosed errors in excess of $800 in the Board’s decision. 
Mr. Kostos advised that the correct figures are as follows: 


Total amount of liquidated damages withheld $49, 771. 09 
Liquidated damages attributable to the 1st increment due on 3 

May 1941 
Amount payable to the contractor 40, 389. 24 


Mr. Kostos further advised that the contractor’s attorney agreed by phone to 
payment of $40,389.24 in full settlement of the claim. 

8. It is the opinion of this Office that there exists no legal objection to pay- 
ment of the amount of $40,389.24 to the contractor in implementation of the 
Board’s decision. 

4. Pertinent disbursing information is furnished as follows: 

(a) The appropriation applicable to the proposed disbursement in settlement 
of subject claim is 21M2020, with a parenthetical citation 212/60502. The ref- 
erence to appropriation 212/60502 will identify the appropriation related to the 
contract payments and amounts accounted for as liquidated damages. The at- 
tached detailed listing of collection transactions, in triplicate, is inclosed for 
association with subject disbursement voucher. 

(b) A validated copy of the disbursement voucher evidencing subject pay- 
ment will be forwarded to OQMG, Attention: Finance and Accounting Division 
(QMGFI-F). 

(c) The transaction should be reflected on the DA Form 14-121: Status of 
Allotments, for January 1958. 

5. In reply to its inquiry concerning this case, the White House has been 
advised that payment will be made to the contractor no later than 31 January 
1958. It is accordingly requested that payment in the amount of $40,389.24 be 
made to the contractor no later than that date. 

JOSEPH G. TWOMEY> 
Chief, Claims, Litigation and Appeals Branch, 
Office of the General Counsel, 
(For the Quartermaster General). 
1 Incl: 
Listing of collection. 
Transactions (in trip). 


Mr. Twomey. Yes, it does. 

Mr. Courtney. Now, Mr. Twomey, the paragraph as it is written 
states as follows: 

In reply to its inquiry concerning this case, the White House has been ad- 
vised that a payment will be made to the contractor no later than 31 January 


1958. It is accordingly requested that payment in the amount of $40,389.24 be 
made to the contractor no later than that date for the Quartermaster General— 


over your signature. 
Now, will you explain the nature of the inquiry to which that refer- 
ence is made? 
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Mr. Twomey. Yes. 

We had received in the Office of the Quartermaster General a re- 
ferral slip signed by Mr. Goodpaster. 

Mr. Courtney. Do you have it? 

Mr. Twomey. I have a copy of it. 

Mr. Courtney. Do you have a photostat of it? 

Mr. Twomey. A verified statement. 

Mr. Courtney. Verified? Do you have that, Mr. Twomey ? 

Mr. Twomey. Yes. 

Mr. Courtney. Would you withdraw it from the files, please? 

(Mr. Twomey hands documents to Mr. Courtney.) 

Mr. Courtney. And this is the memorandum to which you have re- 
ferred as the memorandum for the White House and to which you 
were making reference in paragraph 5 of Twomey No. 1? 

Mr. Twomey. Yes. We had also received another inquiry 

Mr. Courtney. Now, hold on a minute. Let me mark this series 
of six pages of form as Twomey No. 2. 
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a re- 
TWoOMEY Exuisit No. 2 
: THE WHITE HOUSE OFFICE 
ROUTE SLIP. 
(To Hemain With Correspondence) 
9 
PROMPT HANDLING (S ESSENTIAL. 
. TO. The Secxetary of Defense WHEN DRAFT REPLY IS REQUESTED 
sfc THE BASIC CORRESPONDENCE MUST 
you a Siena aS NR ae Fem errr RE RETURNED. IF ANY DELAY IN 
SUBMISSION OF DRAFT REPLY 3§ 
i Reresets heShe hs ee Se ener ENCOUNTERED, PLEASE TELEPHONE 
ories a ‘ OFFICE OF THE STAFF SECRETARY. 


Date January 8, 1958 
FROM THE STAFF SECRETARY 


ACTION: Cominent oe pein econ 


Drait reply for the signature of the Assistant to the 

















President 
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For your informacion —.. i 
For necessary action 
For appropriate hauding 0 
See below — a i bi 
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Staff 
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THE WHITE HOUSE 
im 3 925 MS 97 Seiman Sireat 
tYED | RRonchester, Mew Hem pahin. 
RECE derwary 6, 958 
Honorable Shearman Ader s 
Assistant to the President 
The White House 
' Werhingten, 0. C. 
Dew “Sherm "; 
Again i'm calling on you to use your good offices in expediting the Rayleine cial : 
Wd? -QM-) 2870 
ASECA No, 1842 


Reyiclve Worsteds, inc. 
Under Rayigine Wersteds, inc .‘s contract W669-QM-10770 dated December 17, 140, 
the Armed Services Beard of Contract Appeais ot ASSCA No. 1642 on Nevember 27, 1957 
decided thet $41,284.21 deducted as liquidated dom ages should be rehaned to fuyicins 
Worsteds, inc. os having been erronesusly deducted. 


We have requested the Military Ciothing ond Textile Supply Agency, Philedeiphie Quarte- 
master Depet, 2800 $. 20th Street, Philadelphia 45, Pa. te make this refhwed. 


We believe thet if you wauid intercede upon ow behaif and request the Oupartm ant of the 
Arm y to allocate the funds w that the refund of $41, 284.21 due we may be meade by the 
Department of the Army, it would be very heiptu!. 
We hops that this may receive yaw prompt atvention. 
With kindest persenai regards, | om 

Sincerely yours, 


leg —— 


ASG:bk 


hits 
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DEPARTMENT OF THE sew 
OFFICE DF THE GEPUTYT CHIEF OF STAFF FOR i Oy) 47 ¥. 


REFERRAL SLIP 


(Will Rewsia With Correepandescs) 


PCASE MURGER DATE 


10G/E1-1768-A 13 Jan 36 
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Mr. Twomey. We had actually received two referral slips from the 
White House. In the case of one of them we were requested to pre- 
pare a proposed reply for the signature of the assistant to the Presi- 
dent. in the other the inquiry was sent to us for appropriate action. 

Mr. Courtney. Now, were the six sheets that I am holding in my 
hand, which are marked “Twomey No, 2”—they required what dlis- 
position ¢ 

And I note that the White House referral slip is dated January 8, 
1958. Was it received at or after the date it bears? 

Mr. Twomey. Yes. I believe it was received in the Office of the 
Quartermaster General about the 14th. 

Mr. Courtney. About the 14th, and ultimately came to you? 

Mr. Twomey. Yes. 

Mr. Courtney. Now, some of the signatures appear on the second 
sheet, but are not reproduced on the first sheet on which you have 
your hand. Is “— the fault of the machine ? 

Mr. Twomey. I do not believe so. It may be that the copy of the 
White House route slip that was forwarded to us was a copy that did 
not bear the typewritten signature of Colonel Goodpaster. 

Mr. Courtney. Now, did ‘there come—wait. Let me get the second 
of the White House inquiries and just detach it from your folder, 
please, and mark it “Twomey No. 3.” 

This again is a photostat on Raylaine Worsteds. May I detach 
this from your folder, please These are photostats. There are nine. 
We will mark this then “Tw omey No. 3,” a bundle of nine papers con- 
taining the White House inquiry about which you have spoken and 
the mimeographed dispositions of that matter. 

Mr. Twomey. Yes. 
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Claim of Raylaine Worsteds, Inc., under contract No. W-669—QM-—10270. 
OQMG. 
14 January 1958 
Mr. JGTwomey/cfk/71697 
QMGGC 161. 
Raylaine Worsteds, Inc. 
DCSLOG 

1. In accordance with the decision of the ASBCA the Contracting Officer has 
been directed to take whatever action is necessary to insure prompt payment to 
the contractor. 

2. In this connection, attention is invited to this Office’s Disposition Form of 
this date in response to your Referral Slip (LOG/E1-—-1768-A) forwarding a 
draft reply for the signature of the Assistant to the President. 

JoserH G. TWoMEy, 
Chief, Claims, Litigation and Appeals Branch, 
Office of the General Counsel, 
(For the Quartermaster General). 
Twomey 72710 
1Incl.: DCSLOG R/S dd 13 Jan ’58 w/Incels. 

Concurrence: 

Opera /Control Ofs .......... (Col. Woolwine). 

efk/14 Jan 58. 


Claim of Raylaine Worsteds, Inc., under contract No. W-669-QM-—10270. 
OQMG. 
14 Jan 1958 
Mr. JGTwomey/71697 
QMGGC 161 
DCSLOG 

1. In accordance with the attached Referral Slip of your Office dated 13 
January 1958, there is enclosed a draft reply for the signature of the assistant 
to the President together with a covering brief. 

2. The decision by the ASBCA was received in this Office on 11 December 
1957 and was forwarded to the Contracting Officer for implementation on 8 
January 1958. The delay was occasioned by the fact that the filing of a Motion 
for Reconsideration of the decision of the Board was under consideration. 

JosePH G. TWoOMEY, 
Chief, Claims, Litigation and Appeals Branch, 
Office of the General Counsel 
(For the Quartermaster General). 
Twomey 71697 
3 Incls. : 
1. DCSLOG R/S dd 13 Jan 58, w/incls. 
2. Covering Brief (6 cys). 
3. Draft Reply (6 cys). 

Concurrence : _... Oprns Control Ofe. 

rm/14 Jan 58. 

[Delivered by Mr. Head, January 14, 1958, before 1200 deadline] 


Mr. ALLEN S. Grew, 
97 Salmon Street, 
Vanchester, N. H. 

Dear Mr. Grew: I am writing in reply to your letter of January 6, 1958, con- 
cerning the claim of Raylaine Worsteds, Inc., ASBCA No. 1842. 

I have been advised by the Secretary of the Army that the decision of the 
Armed Services Board of Contract Appeals has been forwarded to the contract- 
ing officer at Philadelphia Quartermaster Depot for implementation. The con- 
tracting officer has been directed to take whatever action is necessary to insure 
prompt payment of the company’s claim. 

Sincerely yours, 
SHERMAN ADAMS, 
Assistant to the President. 
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COVERING BRIEF 
To: Assistant to the President. 
From: Secretary of the Army. 
PROBLEM 


To reply to Allen 8S. Grew, representative of Raylaine Worsteds, Inc., who 
requests your intercession in obtaining refund of $41,284.21 from the Department 
of the Army. 

DISCUSSION 


Under a 1940 contract with the Army, Raylaine Worsteds, Inc., was late in 
performance and liquidated damages in the amount of $49,784.84 were withheld 
from payments due the contractor. In 1942, the contractor’s claim for refund 
was denied by the Comptroller General. On March 12, 1957, the Comptroller 
General rescinded the earlier decision and returned the claim to the Secretary 
of the Army for appropriate disposition. On November 27, 1957, the Armed 
Services Board of Contract Appeals ruled that the contractor is entitled to a 
refund of $41,284.21. 

IMPLEMENTATION 


The contracting officer has been directed to take whatever action is necessary 
to insure prompt payment of the refund. 


RECOM MENDATION 
That you approve the attached draft. 


CONCURRENCE 
None. 
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RAYLAINE WORSTEDS, INC. 


VOJAN isst 


Mr, wo “vlrt 

President 

Raylaize ereteda, Inc. 
Fanchester, ‘ew “acosire 


Dear “r, “elfrt: 


Your letter of 2 January 195% addressed te “overnor 
Adqae at the “hite House hae teen referrec to this office 
for neoeasary action. I have eonfireed the fact siated 
in yowr Letter that the armed Services “ourd of Contract 
Appeeis bse euthorised the refuad o° certein sonies wi th- 
held from you. 


i have requested the Deputy Giel of Staft for 
legiatics, Deparunent of the Army, to take whatever action 
may be pecocsary to effect promt implementation of this 
decision. 


Sincerely youre, 


(Signed) Courtney Johnson 


Courtney dchnson 
Teputy Asaistent secretary of thea Ary 
(ioglatica) 


co: The white House, 
Attar Mr. A. J. Goodpaster, 
Staff Secretary 


ICSLOG 


.. of BLMelfane/6b 
cee 9 Jan 1958 





fo The Secretary of the Army 
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RAYLAINE WORSTEDS, INC., 
Manchester, N. H., January 2, 1958. 
Gov. SHERMAN ADAMS, 
White House, Washington, D. C. 

Dear Sirk: A number of years ago, at the request of Mr. George Lincoln, of 
Manchester, N. H., you were kind enough to intercede for Raylaine Worsteds, 

Under our contract W669—-QM-—10270 dated December 17, 1940, for 250,000 
yards of serge cloth, a total of $49,784.74 was deducted as liquidated damages 
for delayed deliveries. 

Pursuant to the contract clause the Armed Services Board of Contract Ap- 
peals, as the authorized agent of the Secretary of the Army, on November 27, 
1957, decided that of this amount $41,284.21 should be returned to us as having 
been erroneously deducted. 

We have requested the Military Clothing and Textile Supply Agency of the 
Philadelphia Quartermaster Depot, 2800 South 20th Street, Philadelphia 45, Pa,, 
to accomplish this refund promptly. 

We believe that if you would again intercede upon our behalf and request the 
Department of the Army to accomplish the prompt refund of $41,284.21 due us, 
it would be extremely helpful. 

We hope that this may receive your prompt attention. 

Respectfully, 
Leo Wo rr, President. 


Mr. Courtney. Now, I show you two photostats, one beating date, 
on Disposition Form No. 96, signed purportedly by Donnell Wolver- 
ton, General Counsel. Are you : able to identify him ¢ 

Mr. Twomey. Yes; Donnell Wolverton is the General Counsel to 
the Military Clothing and Textile Supply Agency of Philadelphia. 

Mr. Courtney. And did that document or its original come into 
your possession in the disposition of this claim ? 

Mr. Twomey. A copy of this document, as I recall, was forwarded 
to the Office of the Quartermaster General shortly after it was writ- 
ten. 

Mr. Courtney. And that came to your possession ? 

Mr. Twomey. Yes. 

Mr. Courtney. We will mark that “Twomey No. 4.” 
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Surisdiction of the above mentioned appeal and rendered a decision’ thereon (ASBOA ° 
No, 10/2) dated. 27 November’,1957. - i 
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General Counsel 
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Mr. Courtney. Mr. Twomey, now I show you a certificate bearing 
date January 23, 1958, signed purportedly by Theodore N. Kostos, 
successor contracting officer. Did the original ‘of that document or an 
authenticated copy of it come into your possession ? 

Mr. Twomey. As I recall, a copy of this document came into my 
possession at the same time copy of Mr. Wolverton’s disposition form 


came in, 
Twomey Exurisit No. 5 


CERTIFICATE 
JANUARY 23, 1958, 

The undersigned successor contracting officer hereby certifies as follows: 

1, That Raylaine Worsteds, Inc., filed a timely appeal under contract No, 
W-669-QM-10270 awarded on December 17, 1940, which was heard by the 
Armed Services Board of Contract Appeals and finally determined on November 
27, 1957; that the Board (ASBCA No. 1842) decided that liquidated damages 
in the amount of $41,284.21 had been improperly deducted from contractor 
and should be remitted. 

2. That review of the schedule of liquidated damages indicates that the 
amount which the Board apparently intended to remit is actually $40,389.24 
and that contractor’s attorney has agreed thereon. 

8. Although contractor’s original claim had requested remission of only 
$25,462 whereas the Board has authorized the remission of $40,389.24, there 
appears to be no legal grounds which would warrant noncompliance with the 
Board’s decision by the undersigned successor contracting officer. 

4. That, pursuant to the above-mentioned decision of the Armed Services 
Board of Contract Appeals, in the absence of such grounds as would warrant 
noncompliance, the undersigned successor contracting officer further certifies 
that contractor is entitled to remission of liquidated damages in the amount 
of $40,389.24. 

TuHeroporeE M, KostTos, 
Successor Contracting Officer. 

Mr. Courtney. And all of these documents, five of which you have 
identified, were used by you in your official capacity in the disposi- 
tion of this case and the payment which was ultimately made? 

Mr, Twomey. With this one qualification, Mr. Courtney. By the 
time I received the copies of the disposition form signed by Mr. 
Wolverton and the certificate signed by Mr. Kostos, I believe that 
the contractor had already been paid. 

Mr. Courtney. Ultimately they did find their way into your pos- 
session ? 

Mr. Twomey. Yes. 

Mr. Courtney. And that is where they are now ? 

Mr. Twomey. Yes. 

Mr. Courtney. Physically you did not actually handle the disposi- 
tion of the payment? That is, you did not draw the check ? 

Mr. Twomey. That is correct. 

Mr. Courtney. But in your official capacity you were the ultimate 
custodian of these documents as they make their way through the 
Department ? 

Mr. Twomey. Copies of them were sent in to us. 

Mr. Courtney. Yes. 

Mr. Twomey. Yes. 

Mr. Courtney. Now then, will you have the committee understand 
that the two references to the memorandum 2 and 8 are the only com- 
munications which you have received or which have come to you in 
connection with the payment of this case from sources outside the 
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eertenent and the official representatives of the Quartermaster 
General ? 

Mr. Twomey. The exhibits to which you refer 

Mr. Courtney. Yes, sir. 

Mr. Twomey. Are the two White House referral slips. 

Mr. Courtney. Yes. 

Mr. Twomey. Those are the only two that I recall that came from 
outside the Army Department. Plus the inquiry from Mr. Merrow. 

Mr. Courrney. Everything else was an internal form for disposi- 
tion within the internal management of the Army ? 

Mr. Twomey. Yes. 

Mr. Courtney. Did you receive any telephone calls or any other 
communications by any other means with reference to the disposition 
of this case ? 

Mr. Twomey. From sources outside the Army ? 

Mr. Courtney. From sources outside the Army. 

Mr. Twomey. No. 

Mr. Courtney. From sources within the Department of the Army ? 

Mr. Twomey. I received one telephone call—well, maybe first I 
should point out that on several occasions prior to the time the claim 
was paid I discussed this case at some length with our quartermaster 
people in Philadelphia. I had those phone calls. 

Mr. Courtney. Well, the purpose—excuse me. 

Mr. Twomry. The purpose of that was to decide how and so forth 
the claim could be paid. 

Mr. Courrnry. Well, what was the problem in that connection? 

Mr. Twomey. Well, there were two, actually. One was whether 
or not the payment of the claim could be made by the finance officer 
at Philadelphia since the fund in question appeared to be fiscal year 
1941 funds. There was some indication that it might be necessary 
to send the case to the General Accounting Office for direct settle- 
ment inasmuch as the funds may have lapsed. 

Mr. Courtney. How did you ultimately determine that the fund 
had not lapsed, if they had not lapsed ? 

Mr. Twomey. I requested the Finance and Accounting Division of 
the Quartermaster General to check with the Office of the Comptroller 
of the Army. They did that and they were assured by the Office of 
the Comptroller of the Army that the payment could be made at 
Philadelphia without the necessity of referral to the General Ac- 
counting Office. 

Mr. Courtney. And the direction then to pay out of reserved Army 
funds for fiscal 1941 came out of Philadelphia; did it? 

Mr. Twomey. No; it did not. Oh, as to the availability of the 
funds ? 

Mr. Courtney. Yes. 

Mr. Twomey. That came from the Office of the Comptroller of the 
Army in Washington. 

Mr. Courrney. Comptroller of the Army in Washington ? 

Mr. Twomey. Yes. 

Mr. Courrney. And he advised you and gave you an authorization 
number; is that it? 

Mr. Twomey. He advised the Finance and Accounting Division of 
our office. 
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Mr. Courtney. Yes. 

Mr. Twomey. And furnished the necessary disbursing data for the 
finance officer. 

Mr. Courtney. Which included the appropriation ? 

Mr. Twomey. Yes. 

Mr. Courtney. Is it not unusual that there would be an appropri- 
ation unlapsed as long as 1941 to 1957, something like 16 years? 

Mr. Twomey. That struck me as unusual, sir, ~ but the ‘Comptroller 
of the Army advised—I am getting out of my field at this point be- 
cause I do not understand all the fiscal procedures. 

Mr. Courtney. Give us your information on it. 

Mr. Twomey. AsI understand it, the funds that had originally been 
withheld under the Raylaine contract as liquidated damages later on 
became part of some merged account, but were still available to the 
Department of the Army for expenditure. 

Mr. Covrrnry. And had not thereafter—that is, in the 16 years 
after the levy—been disbursed ? 

Mr. Twomey. That iscorrect. It had not lapsed. 

Mr. Courtney. Now, was your information that these were identi- 
cal funds, or were they merged and absorbed and converted in another 
account ? 

Mr. Twomey. I may very well be wrong on this, sir, but my under- 
standing was 

Mr. Courtney. Tell us what was told to you when you raised the 
question. 

Mr. Twomey. I can’t recall the exact language that was used, but 
the impression that I got was that the funds remaining in a number 
of appropriations which had not yet been disbursed merged into one 
merged successor account and remained thereafter for payment 
indefinitely. 

Mr. Courrnry. And you were curious about that yourself? 

Mr. Twomey. Yes. 

Mr. Courtney. And that is the reason you made the inquiry as to 
how this happened; is that right ? 

Mr. Twomey. Yes. 

Mr. Courtney. How this could be? 

Mr. Twomey. Yes. 

Mr. Courtney. But having gotten that assurance, and the author- 
ization, then you continued and carried on through to disbursement? 

Mr. Twomey. Yes. 

Mr. Courtney. Was the check which was used in payment of this 
amount dated January 29, 1958—was that issued out of your office? 

Mr. Twomey. No. 

Mr. Courtney. Or under your direction ? 

Mr. Twomey. No. It was issued by the finance and accounting 
officer of the Philadelphia Quartermaster Depot. 

Mr. Courtney. This came out of Philadelphia then? 

Mr. Twomey. That is my undertsanding. 

Mr. Courtney. In all events it did not come out of your office? 

Mr. Twomey. That is correct. 

Mr. Courrney. I think that is all. Do you have a question, Mr. 
Hardy ? 

Mr. Harpy. ( Aside.) 
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Mr. Héverr. Go ahead. 

Mr. Harpy. I have just one or two questions. What is the signifi- 
cance of the term “White House suspense case” that shows on one of 
these forms ? 

Mr. Twomey. As I understand it, sir, it means that it is an inquiry 
from the White House on which there is a deadline fixed. I think 
that is the meaning of the suspense language in it, that you only have 
until the spec ified suspense day to cet the necessary material back 
through channels to the White House. 

Mr. Harpy. Is that a customary term used frequently ? 

Mr. Twomey. It is frequently used within the Army, sir. I know, 
for example, that when we got instructions down say from the Deputy 
Chief of Staff for Logistics to take certain action, they will impose 
what they call the suspense date, and we are required to take the 
necessary action and report back to them by that date. 

Mr. Harpy. Did you have occasion to review any of the earlier 
actions in this matter , or had your concern with it been strictly since 
the Armed Services Board of Contract Appeals made the award in 
favor of the appellant ? 

Mr. Twomey. I had some connection with it earlier, sir. 

After the first decision in this particular case had been rendered by 
the ASBCA, that is the decision in which the Board, with Mr. Field 
writing the opinion, held that it had jurisdiction, we were requested 
to transmit files and recommendations on up to the ASBCA and to 
the chief trial attorney, respectively. 

I prepared a letter to the chief trial attorney in which I set out 
what I neiahaal to be the best presentation Of ‘the jurisdictional 
aspects of the Government’s case at that time. 

[ prepared that letter. It was signed at that time by my superior. 

Mr. Harpy. Are you an accountant ? 

Mr. Twomey. Am Ian accountant? 

Mr. Harpy. Yes. 

Mr. Twomey. No, sir. 

Mr. Harpy. Are you a lawyer? 

Mr. Twomey. Yes, sir. 

Mr. Harpy. So you prepared some defense arguments to present 
the Government’s case in connection with the hearing on the merits? 

Mr. Twomey. The Board had at that time indicated that it was 
going to hear the case on the merits. It subsequently changed its 
mind and decided that it did not have jurisdiction. 

Mr. Harpy. This was in one of those interim periods ? 

Mr. Twomey. Yes. 

Mr. Courtney. It was in June. 

Mr. Twomey. This would have been in—— 

Mr. Courtney. Do you have that memorandum ? 

Mr. Harpy. 1955. 

Mr. Courtney. Do you have the memorandum that you prepared, 
Mr. Twomey. 

Mr. Twomey. Yes: I believe so. 

This memorandum is dated March 18, 1955. 

Mr. Harpy. Yes. 

Were you aware at that time of any active White House interest in 
the case? 








440 RAYLAINE WORSTEDS, INC. 


Mr. Twomey. No, sir. 

Mr. Harpy. Was the White House interest that you became aware 
of in January of 1958 the first evidence that came to your attention 
of Mr. Adams’ activity in this matter ? 

Mr. Twomey. Yes, sir. 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Héserr. Mr. Hess? 

Mr. Hess. No questions. 

Mr. Hésert. Mr. Miller? 

Mr. Mitier. No questions. 

Mr. Héperr. Mr. Bates? 

Mr. Bares. No questions. 

Mr. Hésert. Mr. Cunningham ? 

Mr. Cunnrncuam. No questions. 

Mr. Hésert. I want to ask one question. 

As I understand it now, the interest of the White House is ex- 
pressed on this official communication and is now part of the record, 
and expressed under the terms “White House suspense.” 

Mr. Twomey. Yes. 

Mr. Hésertr. Mr. Adams’ name was not used at all? 

Mr. Twomey. No; with this one exception. As I recall, on 1 of the 
2 White House papers we were requested to prepare a reply for the 
signature of the assistant to the President. 

Mr. Héeert. You mean the Quartermaster General was asked to 
prepare a reply? 

Mr. Twomey. Yes, for the signature of the assistant to the Presi- 
dent. 

Mr. Héserr. Does that show in the files here ? 

Mr. Courtney. Yes, sir; a series. 

Mr. Harpy. Yes, sir. 

Mr. Héserrt. In other words, Mr. Courtney, is this correct: The 
committee has two sets of Adams papers, one to the Board for 
referral 

Mr. Courtney. Well 

Mr. Hésert. No; the letters that have been introduced before—the 
Grew letters, the Lincoln letters and the 

Mr. CourtNry. The Grew letters and the Lincoln letters, but these 
are White House documents not identifying Adams. 

Mr. Héserr. No. What I am talking about is this: The Grew 
letters, the Lincoln letter and the Wolff letter were referred to the 
Army Board and to the Chief of Staff for suggested replies ? 

Mr. Courtney. Yes. 

Mr. Héserr. By the White House ? 

Mr. Courtney. Yes. 

Mr. Héserr. In addition to that, there is another letter which was 
referred to the Quartermaster General—— 

Mr. Harpy. By the Secretary of the Army. 

Mr. Héperr. By the Secretary of the Army. 

Mr. Courtney. That now develops. 

Mr. Hésert. That now develops. That is what I mean. 

So we have two sets of White House interest as expressed by the 
recipients. 

Mr. Harpy. Mr. Chairman, these are letters in connection with the 
payment. 
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Mr. Héserr. That is correct. 

Mr. Courtney. Yes. 

Mr. Héserr. In other words, the White House interest continued 
after the decision was reached—the White House interest continued 
in speedy payment, is that correct? 

Mr. Harpy. That is correct. 

That apparently is the case, and I believe the record of these docu- 
ments just presented here will bear that out. 

Mr. Twomey. I believe so, sir. 

Mr. Harpy. Now, actually, Mr. Chairman, I think—since it has 
not, I do not believe, been testified to, the records that I was just 
examining a moment ago from Mr. Twomey’s files also contain cor- 
respondence between the White House and Mr. Grew as well as Mr. 
Wolff, and there is also in the file a copy of a letter written some- 
time in January, as I recall the date—— 

Mr. Hess. January 8. 

Mr. Harpy. January 8 to Mr. Grew. 

Mr. Hess. Yes. 

Mr. Harpy. At the street address in Manchester, N. H. 

I am a little bit surprised to observe that Mr. Grew apparently 
did not receive that letter, from his testimony this morning. 

But I wanted to ask Mr. Twomey one other question. 

Mr. Heéperr. Go ahead. 

Mr. Harpy. Mr. Twomey, when was the last time you saw the files 
on this case, on the Raylaine Worsteds, Inc.—The Board of Appeals 
files ¢ 

Mr. Twomey. I have never seen the Board of Appeals files. 

Mr. Harpy. You are not aware of any interest of the Quarter- 
master General in these files as of last June of this year—last month ? 

Mr. Twomey. I as not believe I follow you, sir. I am sorry. 

Mr. Harpy. Well, I asked you if you are aware of the interest of 
the Quartermaster eee al’s Office in the Armed Services Board of 
Contract Appeals files on this particular case in June of this year? 

Mr. Twomey. No spec ific knowledge of it, sir. 

Mr. Harpy. Do you have any unspecific know ledge of it? 

Mr. Twomey. I had heard that the files had been examined by 
someone in our office. 

I never examined them. I do not know who requested it or why 
they were examined, but I ha 1d heard—I think the files are actually 
borrowed from the Board. 

Mr. Harpy. Did Mr. Ryan—— 

Mr. Twomey. There is a Mr. Ryan in our office. He holds the job 
that I held back in January of this year. 

Mr. Héserr. What job is that? 

Mr. Twomey. Chief of the Claims Litigation and Appeals Branch 
Office of the General Counsel. 

Mr. Hesertr. That is not the same. The other was counsel for the 


army. 
Mr. Harpy. No. 
Mr. Hess. The Quartermaster General. 
Mr. Courtney. The Quartermaster. 
Mr. Harpy. What was the other one? 
Mr. Hess. Head. 
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Mr. Heéserr. Mr. Head. 

Mr. Twomey. Mr. Randall Head works for Mr. Ryan. 

Mr. Harpy. He work for Mr. Ryan ? 

Mr. Twomey. Yes. 

Mr. Harpy. And if those two gentlemen had this file, they did not 
discuss it with you? 

Mr. Twomey. I believe that Mr. Ryan mentioned to me the faet 
that he had gone over and borrowed the files from the Board. He 
did not disclose to me the reason for the borrowing of the files. 

Mr. Harpy. Can you fix the time that you were advised of that? 

Mr. Twomey. Offhand I cannot, sir, but I assume it was probably 
the day that the files were borrowed or within a day or two thereafter, 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Heserr. Let me understand this correctly. It came to your 
attention in June that Mr. Ryan was interested in these files—the 
Raylaine files? 

Mr. Twomey. Yes. 

Mr. Hésert. How did it come to your attention ? 

Mr. Twomey. He mentioned to me that he had gone over to the 
Board or he had asked someone else to go to the Board. 

Mr. Heéserr. By the Board, who do you mean ? 

Mr. Twomey. The Board of Contract Appeals—the ASBCA. 

Mr. Heperr. Yes. 

Mr. Twomey. That he had gone over to the Board or that he had 
sent someone over to the Board to borrow the files. 

Mr. Hésert. Did he tell you for what purpose he sent over to bor- 
row the files? 

Mr. Twomey. I believe he told me it was at the request of the 
General Counsel, although I am not completely certain on that. 

Mr. Heserr. The General Counsel of the Army? 

Mr. Twomey. The General Counsel of the Quartermaster General. 

Mr. Héserr. The General Counsel of the Quartermaster. Who is 
the General Counsel of the Quartermaster ? 

Mr. Twomey. Mr. Robert M. Lemke—L-e-m-k-e. 

Mr. Héserr. You are certain that it was Mr. Ryan who told you 
that he sent for the files. Of course, Mr. Ryan would be the com- 
petent witness to testify why he got them. 

Mr. Twomey. I believe so, sir. 

Mr. Hésertr. Did that arouse any curiosity in you—this deed be- 
cause being 

Mr. Twomey. Well, I had read quite a bit in the newspapers. 

Mr. Hésert. Wait a minute now. There was nothing in the news- 
papers at that time about this case? 

Mr. Twomey. At that time, sir, I was also aware of the fact that 
there was a memorandum in the files of the Board signed by Mr. 
Austin. 

Mr. Héserr. How did you know that? 

Mr. Twomey. I never saw it, but—I don’t believe I mentioned this 
earlier. At the time the Board’s decision was sent to the Philadelphia 
Quartermaster Depot, I received a phone call from the contracting 
officer. He advised me that they had no official contract files there, 
so it would be difficult for them to process the case for payment without 
documentary information as to the amounts that had been previously 
withheld and so forth. 
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For that reason, the contracting officer asked me if I would request 
the Board to loan its files tothe contracting officer. Subsequently, as 
I recall, the contracting officer advised me on the telephone about the 
existence of this memorandum. 

Mr. Hésert. So, apparently—was it important to him that he made 
a special call to tell you the existence of this? 

{r. Twomey. No, sir. 

Mr. Hépert. It was during the conversation ? 

Mr. Twomey. It was during the conversation. 

Mr. Héserr. But is impressed him, then? It impressed him or else 
he wouldn’t have mentioned it to you ? 

Mr. Twomey. I believe that is so. 

Mr. Héserr. Who was that officer ? 

Mr. Twomey. His name is Theodore Kostos. 

Mr. Hésert. Theodore whom ? 

Mr. Twomey. Theodore M. Kostos—K-0o-s-t-o-s. 

Mr. Hépsert. Where is he now, do you know ? 

Mr. Twomey. He is still at Philadelphia. 

Mr. Heéserr. He is still at Philadelphia ? 

Mr. Twomey. Yes. 

Mr. Heéserr. And he told you—what did he tell you about it? 

Mr. Twomey. In the course of our conversation generally on the 
Raylaine matter, he pointed out to me that this document was con- 
tained in the Board, in the Board’s file. 

Mr. Héserr. Did you hear any discussion of the document after 
that / 

Mr. Twomey. I don’t recall that I had any, sir. 

Mr. Héserr. So Kostos is the only one who told you about it? 

Mr. Twomey. That is my best recollection. 

Mr. Héserr. Now, can you fix the date about when that conversa- 
tion took place ? 

Mr. Twomey. I could fix it within a few days, I believe. 

Mr. Hérerr. That is allright. That is good enough. 

Mr. Twomey. I believe it would have been—well, some time be- 
tween the 8th and the 31st of January. 

Mr. Hénerr. 31st. That is when you were getting ready to make 
the payment ? 

Mr. Twomey. Yes. 

Mr. Héserr. Did you mention the existence of this memorandum to 
anybody that you can recall ? 

Mr. Twomey. I mentioned it—I am sure I mentioned it to the Asso- 
ciate General Counsel of the Quartermaster Corps, and I may have 
mentioned it to the General Counsel. I probably did. 

Mr. Héserr. Who is the Associate General Counsel 

Mr. Twomey. George W. Shelhorse—S-h-e-l-h-o-r-s-e. 

Mr. Héserr. And also to the General Counsel you mentioned it? 

Mr. Twomey. I think I probably did, sir. And that I am not 
certain 

Mr. Héserr. The memorandum impressed you? 

Mr. Twomey. Yes; it did. 

Mr. Hénerr. In which way did it impress you ? 

Mr. Twomey. Well, in the way that I think that any member ac- 
cusing a person holding a high executive position would impress me, 
particularly if it was derogatory in some way and suggested pressure. 
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Mr. Héserr. And that caused you to have an imprint made on you, 
to the extent of repeating it to two other people? 

Mr. Twomey. At least 1 and probably 2. 

Mr. Hésert. Probably two. What comment did t] ey make to you, 
or either one of them ? 

Mr. Twomey. I don’t recall that they made any comment on it 

Mr. Hésert. And you don’t know how much it impressed them. Of 
course not. 

Mr. Twomey. No. 

Mr. Hésertr. You wouldn’t be able to tell that ? 

Mr. Twomey. No. 

Mr. Héperr. But the man who first called it to your attention was 
this man named Kostos ? 

Mr. Twomey. That is correct. 

Mr. Hésert. And that is about January ? 

Mr. Twomey. Yes. 

Mr. Héperr. And then the next thing you heard of the Raylaine 
case, after it had been settled—the next thing of it you heard was that 
the files had been called for by Mr. Ryan, who told you he had sent 
for the files ? 

Mr. Twomey. Yes; I believe that is correct. I would like to think— 
try to refresh my rec ‘nat ion a bit. 

‘Mr. Héserr. Well, I will try to refresh your memory, and say the 
files were withdrawn on June 18, 1958, from — dead files. Does that 
refresh your memory? Anyway, you heard about it again. Have you 
heard any more discussion with the files—did that make any im- 
pression on you, withdrawing a file from the dead files 

Mr. Twomey. No; not particularly, sir. I rather sus pect ted that the 
purpose of withdrawing them might be to see whether or not Mr. 
Goldfine had any connection with the Raylaine Co. and whether the 

30ard file might suggest that, although that is sheer supposition on my 
part 

Mr. Héserr. But the presence of this Adams memorandum signed 
by Austin was knowledgeable to you in January 4 

Mr. Twomey. Yes; it was. 

Mr. Héeertr. That is all. 

Mr. Courtney. I have a question. 

Mr. Twomey, did the file of which you speak in January actually 
come into your possession and did you examine it? 

Mr. Twomey. The Board file ’ 

Mr. Courtney. Yes, sir. 

Mr. Twomey. No; it did not. It went directly from the ASBCA to 
Philadelphia and as I recall was returned directly by Philadelphia to 
the ASBCA. 

Mr. Courtney. So that when you speak of the memorandum of Mr. 
Austin, you are speaking of information that was conveyed to you over 
the telephone. 

Mr. Twomey. That is correct, sir, I never 

Mr. Courtney. Without ever having actually seen any document. 

Mr. Twomey. I have never to this day seen that document. 

Mr. Courrnny. You have not to this day seen that document? 

Mr. Twomey. No. 

Mr. Courtney. Now, the file which was transmitted in January— 
was that in the ordinary course of settlement, transferred—— 











T| 


—<—_——- 


om you, 
tO you, 


n. Of 


yn was 


ylaine 
's that 
d sent 


iink— 


vy the 
Ss that 
ye you 
y im- 


at the 
t Mr. 
‘r the 
mn my 


ioned 


ually 


‘A to 
lia to 


f Mr. 


lover 


ment. 


L? 


iry— 


RAYLAINE WORSTEDS, INC. 445 


Mr. ‘Twomey. It wasn’t ordinary in all respects, sir, because the 
case was so very old. 

Mr. Courtney. Yes. 

Mr. Twomey. In the normal case, the contracting agency would 
still have its files available and would be able to use those in support 
of any payment action. In this instance, however, I believe the con- 
tractors award was in 1941. The files were extremely old and had 
been retired. 

Mr. Courtney. Mr, Chairman, the witness has spoken of a mem- 
orandum in response to Mr. Hardy which he handed to the chief 
trialattorney. It is dated March 18, 1955. 

The witness has said that it was prepared for and bore the signature 
of his chief, but was prepared by you ? 

Mr. Twomey. That is correct. 

Mr. Courtney. This is a memorandum of four pages, Mr. Chairman, 

I should like to have it presented as a part of this witness’ testimony, 
with the permission of the subcommittee, as Twomey No. 6. 

Twomey Exuisit No, 6 
Marc# 18, 1955. 

QMGEG 161. 

Raylaine Worsteds, Inc. 

Subject: ASBCA No. 1842, Appeal of Raylaine Worsteds, Inc., under contract 
No. W-669-QM-10270. 

To: Chief Trial Attorney, Contract Appeals Branch, Proc. Div., Office of The 
Judge Advocate General, Department of the Army, Room 30742, The Penta- 
gon, Washington 25, D. C. 

1. The Chief Trial Attorney’s file relating to the subject appeal is forwarded. 
An additional file containing documents pertinent to the merits of the appeal 
has been forwarded this date to the ASBCA. These files have been prepared 
from the records of this Office. The Philadelphia QM Depot has been requested 
to furnish any material documents or information in its possession that are not 
contained in the files transmitted to your Office and the ASBCA, 

2. The Department of Justice attorney representing the Government in Ray- 
laine Worsteds, Inc. v. U. S. (C. Cls. No, 49550) (Mr. Rendelmann, ext. 150), 
has expressed an interest in attending the hearing on the subject appeal. Mr. 
Rendelman has also stated that the Department of Justice files and transcripts 
of testimony will be available for inspection by the attorney assigned the appeal. 

3. The facts pertinent to the appeal are set out in detail in the Litigation 
Report prepared by this Office in connection with the Court of Claims proceedings 
(incl. 26). 

4. It is recommended that a Motion to Dismiss the Appeal be again filed with 
the Board. Although the Board has already decided to hear the appeal on its 
merits, nevertheless, if the Motion should be sustained, the Government will 
be spared the effort and expense of taking any further administrative action 
on the case. In addition to the grounds previously asserted in support of the 
Motion to Dismiss, it is submitted that any action or decision on the merits by 
the Board would be little more than an idle gesture, ‘inasmuch as the merits 
of the case have become moot. The claim which is the subject matter of this 
appeal is, by virtue of the lapse of time, no longer subject to the judicial 
scrutiny of the Courts (28 U. 8. C. 2501) or the Comptroller General (31 U. 8. C. 
74: Kruszewski v. U. S., 168 F. 2d 864, 886 (1947), cert. den. 333 U. S. 880, peti- 
tion den, 342 U. S. 864, rehearing den. 342 U. 8S. 907). Assuming the correctness 
of the Board’s ruling that a timely appeal was taken from the Contracting Offi- 
cer’s decision of 15 October 1941, it is nonetheless undisputed that the appeal was 
not decided by the Secretary of War or his authorized representative, but was 
rather submitted to the Comptroller General for resolution. At the time of sub- 
mission of the case to the Comptroller General (June 1942) the War Department 
Board of Contract Appeals had not been established. At that time The Quarter- 
master General was the designated representative of the Secretary of War 
authorized to decide disputes under Quartermaster Corps contracts. (Memoran- 
dum of the Secretary of War dated 6 January 1942.) The Board of Contract 
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Appeals was established on 8 August 1942. 


In the interim, however, The 


eee General had referred the instant case to the General Accounting 
ce. 


5. The transmittal of appellant’s claim to the General Accounting Office by 
The Quartermaster General was legally significant in several respects : 

(a) In transmitting the claim to the General Accounting Office, The Quarter- 
master General put it beyond his authority to resolve the dispute by his own 
determination. Independent action by The Quartermaster General after the date 
of transmittal would have conflicted with the Budget and Accounting Act of 
1921, as amended (31 U. S. C. 71a) and the regulations promulgated pursuant 
thereto. (General Regulations No. 50, 5 Comp Gen 1058. ) 

(b) Since The Quartermaster General, in transmitting the case to the Gen- 
eral Accounting Office, divested himself of jurisdiction, it appears logically to 
follow that the Memorandum of 8 August 1942 establishing the War Depart- 
ment Board of Contract Appeals could not and did not transfer jurisdiction of 
the subject appeal to the WDBCA. And, if this is so, jurisdiction is equally 
lacking in its successor, the ASBCA. 

(c) Assuming that a timely appeal had been taken from the Contracting Offi- 
cer’s decision. The Quartermaster General’s action in submitting the case to the 
General Accounting Office was a breach of the contract (Cape Ann Granite Co., 
Inc. v. U. 8., 100 C. Cls. 53 (1943) ; James McHugh Sons, Inc. v. U. 8., 99 ©. Cls., 
414 (1943)). For purposes of the statutory period of limitations, appellant’s 
right of action accrued at the time of transmittal to the General Accounting Office 
(Brister € Koester Lumber Corp. v. U. 8., 188 F2d 986 (1950)). Action by the 
Courts at this time is therefore precluded (28 U. S. C. 2501). Administrative 
Consideration of the case on its merits at this time would accordingly serve no 
useful purpose and would be of no legal effect as far as monetary relief to the 
appellant is concerned. (See Appeal of San Francisco and NAPA Valley R. R., 
ASBCA No. 729). 

6. With respect to the Board’s jurisdiction, attention is invited to appellant’s 
letter dated 29 January 1947, asserting its claim under the Lucas Act (incl. 46 to 
the ASBCA file). This letter contains statements which appear inconsistent with 
appellant’s present contention that its leter of 13 November 1941, was an appeal 
under the “Disputes” article of the contract. The claim letter states that informa- 
tion is furnished “in accordance with the provisions of Paragraph 202 of Execu- 
tive Order 9786.” Executive Order No. 9786 provides, in part, as follows: 

“902. Each claim shall be in writing and shall contain or shall be accompanied 
by: *** 

“(g) A statement of any other relief sought from the Government with respect 
to the losses claimed.” 

The appellant’s claim letter states in reference to this provision: 

“(g) Relief was sought for a partial remission of liquidated damages assessed 
under contract W-669—QM-1720 [Sic] from the Comptroller General by Termina- 
tion [Sic] dated December 8, 1942, copy of which is attached as exhibit F. The 
Comptroller General denied the claim.” 

If appellant had taken an appeal as it now contends, it would have been 
obliged to recite that fact in its application for Lucas Act relief. The omission of 
such a recital in the application is considered to be an admission by appellant 
that relief had not been sought by way of the administrative appeals procedure. 

W. R. Compton, 
General Counsel 
(For the Quartermaster General) 
26 Incls (cys). (See attached list.) Twomey 72710. 
: JBK 

cfk/17 Mar. 55. 

Appeals. 
26 Incls. (cys.) 
. Memo dd 4 June’41. 
. Memo dd 19 June ’41 (to Branch Chief). 
. Memo dd 19 June 541 (to O.1. C., Divn). 
. Memo dd 23 June 41. 
Memo dd 24 June ’41. , 
. Report of Delinquent Contracts (dated 15 Aug 41). 
. Report of Delinquent Contracts (dated 27 Aug ’41). 
. Memo dd 6 Aug.’41. , 
. Report of Delinquent Contracts (dated 15 Aug ’41). 
. Memo dd 18 Aug ’41. 


1 
2 
3 
4 
5. 
6 
7 
8 
9 
0 












__— -_ a & ee 


ant ma Ah. 


r, The 
unting 


flice by 


uarter- 
is own 
he date 
Act of 
irsuant 


e Gen- 
ally to 
Jepart- 
tion of 
>qually 


ig Offi- 
to the 
ite Co., 
5. Cls., 
‘llant’s 
Office 
by the 
trative 
rve no 
to the 
i. Ba 


llant’s 
. 46 to 
t with 
appeal 
forma- 
Dxecu- 
ss 

yanied 


espect 


sessed 
‘mina- 
The 


been 
ion of 
ellant 
ure. 


‘al) 
12710, 
JBK 


RAYLAINE WORSTEDS, INC. 447 


11. Memo dd 20 Aug ’41, 

12. Report of Delinquent Contracts (dated 20 Aug ’41). 

13. Memo dd 20 Aug ’41, 

14. Memo dd 2 Sept ’41. 

15. Memo dd 23 Sept ’41. 

16. Memo dd 30 Sept ’41. 

17. Ltr to QMC Inspector dd 30 Sept ’41. 

18. Memo dd 22 Oct ’41. 

19. Inspector’s ltr Report dd 29 Oct ’41. 

20. Inspector’s Semiweekly Reports dd 28 Nov ’41 (2) and Weekly Confiden- 
tial Reports dd 28 Nov ’41 (2). 

21. Inspector’s ltr Report dd 1 Dee ’41. 

22. Contracting Officer’s Certificate dd 18 Feb ’42. 

23. Citation of Vouchers dd 20 Feb ’42. 

24. Administrative Report dd 22 March 1948. 

25. CQMC D/F dd 24 Sept 1948. 

26. CQMC Litigation Report dd 10 Aug ’50. 


And I should like to say, Mr. Chairman, that if the Board’s trial 
attorney had read paragraph 4 of this letter, there would have been 
no case before this committee now. 

I would like to read it. 


No. 4. It is recommended that a Motion to Dismiss the Appeal be again filed 
with the Board. Although the Board has already decided to hear the appeal 
on its merits, nevertheless, if the Motion should be sustained, the Government 
will be spared the effort and expense of taking any further administrative ac- 
tion on the case. In addition to the grounds previously asserted in support of 
the Motion to Dismiss, it is submitted that any action or decision on the merits 
by the Board would be little more than an idle gesture, inasmuch as the merits 
of the case have become moot. The claim which is the subject matter of this 
appeal is, by virtue of the lapse of time, no longer subject to the judicial scrutiny 
of the Courts (28 U. S. C. 2501) or the Comptroller General (31 U. 8S. C. Tila and 
74; Kruszewski v. U. 8S., 163 F 2d 884, 886 (1947), cert. den. 333 U. 8. 880, peti- 
tion den. S42 U. S. 864, rehearing den. 342 U. 8S. 907). Assuming the correct- 
ness of the Board’s ruling that a timely appeal was taken from the Contracting 
Officer’s decision of 15 October 1941, it is nonetheless undisputed that the ap- 
peal was not decided by the Secretary of War or his authorized representative, 
but was rather submitted to the Comptroller General for resolution. At the 
time of submission of the case to the Comptroller General (June 1942) the War 
Department Board of Contract Appeals had not been established. At that time 
The Quartermaster General was the designated representative of the Secretary 
of War authorized to decide disputes under Quartermaster Corps contracts. 
(Memorandum of the Secretary of War dated 6 January 1942). The Board of 
Contract Appeals was established on 8 August 1942. In the interim, however, 
The Quartermaster General had referred the instant case to the General Ac- 
counting Office. 

5. The transmittal of appellant’s claim to the General Accounting Office by the 
Quartermaster General was legally significant in several respects: 

(a) In transmitting the claim to the General Accounting Office, the Quarter- 
master General put it beyond his authority to resolve the dispute by his own 
determination. Independent action by the Quartermaster General after the date 
of transmittal would have conflicted with the Budget and Accounting Act of 1921, 
as amended (31 U.S. C. 71a), and the regulations promulgated pursuant thereto 
(General Regulations No. 50, 5 Comp. Gen. 1058). 

(b) Since the Quartermaster General, in transmitting the case to the General 
Accounting Office divested himself of jurisdiction, it appears logically to follow 
that the memorandum of August 8, 1942 establishing the War Department Board 
of Contract Appeals could not and did not transfer jurisdiction of the subject 
appeal to the WDBCA. And, if this is so, jurisdiction is equally lacking in its 
successor, the ASBCA. 

(c) Assuming that a timely appeal had been taken from the contracting officer’s 
decision, the Quartermaster General’s action in submitting the case to the Gen- 
eral Accounting Office was a breach of the contract. Cape Ann Granite Co., Inc. 
v. U. 8. (100 C. Cls, 53 (1943)) ; James McHugh Sons, Inc. v. U. 8. (99 C. Cls, 
414 (1943)). For purposes of the statutory period of limitations, appellant’s 
right of action accrued at the time of transmittal to the General Accounting 
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Office. Brister € Koester Lumber Corp. v. U. S. (188 F. (2d) 986 (1950) ). Action 
by the courts at this time is therefore precluded (28 U. 8. C. 2501). Administra. 
tive consideration of the case on its merits at this time would accordingly Serve 
no useful purpose and would be of no legal effect as far as monetary relief to the 
appellant is concerned. (See Appeal of San Francisco and NAPA Valley R. R,, 
ASBCA No. 729) 

Mr. Hess. Who is that signed by ? 

Mr. Courtney. It is signed by this gentleman and prepared by him, 
and it is signed by the General ( ‘ounsel of the Quartermaster Corps, 

Mr. Hess. Who is it addressed to? 

Mr. Courtney. It is addressed to the chief trial attorney, Contract 
Appeals Branch, Procurement Division, Office of the Judge Advocate 
General, Department of the Army, room 3C742, the Pentagon, Wash- 
ington 25, D. C., and it bears date March 28, 1955. 

Mr. Bares. Let me see that. 

Mr. Courtney. I would like to congratulate you, Mr. Twomey. 

Mr. Twomey. Thank you, sir. 

Mr. Courtney. You not only have at least the concurrence of a few 
members of the staff but I might say that this morning your position 
was almost completely confirmed by a member of the Board, Mr, 
Shedd. 

Mr. Harpy. May Task him a question ? 

Mr. Héeerr. You said it wouldn’t do any good, but the man still 
has the $41,000. 

Mr. Courtney. It doesn’t do any good if the attorneys don’t repre- 
sent the Government. 

Mr. H&serr. Yes. 

Mr. Hess. The attorneys may disagree. 

Mr. Harpy. Mr. Chairman, I would like to ask the witness about 
another aspect of this. How did it happen that the contracting officer 
did not have any files to handle this case on ? 

Mr. Twomey. Sir, I believe that this was because the files were so 
very old; that they had either, as I recall, been retired to Kansas City, 
or they had been destroyed. They m: iy have been destroyed. 

Mr. Harpy. Now, what did he have to do with those files? 

Mr. Twomey. Well, among other things, he had to verify the amount 
of money that had been withheld from Raylaine Worsteds, Inc., in 
order to determine the amount that could properly be refunded pur- 
suant to the Board decision. 

Mr. Harpy. So he had no record of the Army on that point at all! 

Mr. Twomey. That is what I was told by the contracting officer. 

Mr. Harpy. And the only thing that he could do to verify the 
amount of the claim was to refer to the records of the Board of Con- 
tract Appeals. 

Mr. Twomey. I believe that is right, but I think that in turn 
the records that were in the official files of the Board of Contract 
Appeals were copies of papers that had originally been in the con- 
tract file at Philadelphia. 

Mr. Harpy. Well, it seems sort of strange that an administrative 
agency has to make a settlement on the basis of a quasi-court file. I 
do not know whether it is necessarily conclusive that all of the infor- 
mation that should have been available was in those files. 

Mr. Twomey. I think that the principal thing the contracting officer 
was concerned about was the schedule of withholdings for late de- 
liveries from Raylaine Worsteds. 









am ta 


ak an 


Action 
ninistra.- 
sly Serve 
ef to the 
-y R. R., 


by him, 
Corps, 


ontract 
lvocate 


Wash- 


ney. 


f a few 
osition 


d, Mr. 


in still 


repre- 


- about 
officer 


vere so 
s City, 


mount 
ne., mM 
d pur- 


at all? 
icer. 

fy the 
f Con- 


n turn 
ntract 
e con- 


rative 
ile. I 


in for- 


officer 
te de- 


RAYLAINE WORSTEDS, INC. 449 


In the files of the Board there was a copy of a summary of those 
withholdings, which I believe had originally been a record belonging 
to the Philadelphia Quartermaster Depot. 

Mr. Harpy. Well now, we have heard several figures. The Board 
made an award of one amount and subsequently it was determined 
that that award was higher than the amount was supposed to be, 
and Mr. McDermott testified that in the final settlement they were 
$800 short. 

Now, how does anybody know whether or not there was actually 
complete information in this file which was capable of being reconciled 
with the original files if the original files had been destroyed ¢ 

Mr. ‘Twomey. There would be no w ay of checking it against the 
original files, sir, if the original files had been destroyed. 

Mr. Harpy. So there is no way to be sure that these were in fact re- 
liable files ¢ 

Mr. Twomey. Unless you accept the summary at face value. 

Mr. Harpy. Well, that is just what Iam talking about. 

Mr. Twomey. Yes. 

Mr. Harpy. What do we have to go on to be sure that is correct ? 

Mr. Twomey. At the present time, sir, I believe we have nothing. 

Mr. Harpy. So that actually the settlement was made on the basis 
of records other than the records of the Quartermaster General, and 
there is nothing to verify it. 

Mr. Twomey. Except that the records that were in the possession 
of the Board had originally been furnished by the Quartermaster 
Corps. 

Mr. Harpy. There is nothing to indicate whether or not there might 
be subsequent records of the Quartermaster General’s Office that have 
been inconsistent with those records ¢ 

Mr. Twomey. That is possible. 

Mr. Harpy. Sometimes that happens. 

Mr. Twomey. That is quite possible, sir. 

Mr. Harpy. And the very fact that there were at least three dif- 
ferent figures given for what the correct amount should be leads me to 
question whether or not there was any legitimate basis on which the 
claim was based. From an accounting standpoint, it sounds awfully 
bad to me. 

That is all, Mr. Chairman. 

Mr. Courtney. That is all, Mr. Twomey. Thank you. 

Mr. Héserr. Thank you very much. 

Mr. Courtney. I would like to have the exhibits 1 through 6, marked 

“Twomey 1 through 6,” incorporated as a part of the witness’ testi- 
mony, and the copies which you require for your file will be returned 
to you in due course, Mr. Twomey. 

Mr. Twomey. Thank you, sir. 

Mr. Héperr. Without objection. 

Mr. Courtney. Thank you very much. 

Mr. Hésert. Thank you very much. 

Mr. Twomey. Thank you. 

Mr. Courtney. You are excused, Mr. Twomey. 

Ask Mr. Hawks to come back in. 

Mr. Hawks, one question. 

Mr. Hawks. Yes, sir. 


28794—S58 —5O 








at 10a.m., Tuesday, July 29, 1958.) 
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Mr. Courtney. Have you found the letters that have been spoken 


of? 


Mr. Hawks. No, sir. 

Mr. Courtney. And you thoroughly examined the file? 

Mr. Hawks. Yes. R 
Mr. Hésert. And you do not find the letters ? : 
Mr. Hawss. No, sir. 

Mr. Courtney. That is all. 

Mr. Hépsert. Thank you very much, Mr. Hawks. 

Mr. Courtney. You stand excused and the files. 

Mr. Hawks. Thank you very much, and thank you, gentlemen. 

Mr. Hésert. The committee will stand in recess until 10 o’clock to- 


morrow morning. 


(Whereupon, at 4:10 p. m., the committee adjourned, to reconvene 


spoken 
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RAYLAINE WORSTEDS, INC., CASE BEFORE ARMED 


SERVICES BOARD OF CONTRACT APPEALS, NO. 
1842 


House or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SpeciaL INvEsTIGATIONS, 
Washington, D. C0. July 29, 1958. 


The subcommittee met at 10 a. m., Hon. F, Edward Hébert (chair- 
man of the subcommittee) presiding. 


Mr. Hépertr. The committee will be in order. 

Mr. Courtney. Call Colonel Levy. 

Mr. Héserr. For the purpose of taking testimony today, the Chair 
under the rule 

Mr. Courtney. Under rule 1 and the precept. 

Mr. Hess. 1 (b). 

Mr. Hépert. 1 (b), appoints a subcommittee to swear the witnesses 
and hear the testimony, the subcommittee to consist of the chairman, 
Mr. Hess of Ohio, and Mr. Rivers of South Carolina. 

Mr. Courtney. Mr. Chairman—sit down, Colonel, will you please ? 

Colonel Levy. Thank you. 

Mr. Courtney. May the record show that under the precept and 
rule of the subcommittee, a subcommittee has been appointed for the 
purpose of conducting this hearing and taking the testimony, that a 
quorum thereof is present as noted in the record. 

Mr. Bares. Fisher and I are here. 

Mr. Courtney. You are all noted in the record. 

Mr. Hésert. And Mr. Cunningham. 

Mr. Courtney. Mr. Cunningham. 

The witness has been sworn and instructed and is now called on to 
testify. 

Now you are Lt. Col—— 

Colonel Levy. Charles W. Levy. 


TESTIMONY OF COL. CHARLES W. LEVY 


Mr. Courtney. Charles W. Levy. And your duty assignment is 
what ? 

Colonel Levy. Office of the Judge Advocate General. 

Mr. Courtney. How long have you been there ? 

Colonel Levy. On this last tour, since January 1955. 

Mr. Courtney. Since January 1955. And you are a law-school 
graduate ? 

Colonel Levy. Yes. 

Mr. Courtney. Of what school ? 

Colonel Levy. Northeastern University. 

Mr. Courtney. And what year? 
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Colonel Levy. 1937. 
Mr. Courtney. Have you practiced law independently ? 
Colonel Levy. Yes, sir. 

Mr. Courtney. Of your military service / 

Colonel Levy. Yes, sir. 

Mr. Courrnry. You are a member of the bar of what State or 
Territory ? 

Colonel Levy. Massachusetts. 

Mr. Courtney. Massachusetts. Since your graduation? 

Colonel Levy. Well, a few months after graduation. 

Mr. Courtney. A few months after oradu: ation. And when did 
you come into uniform ? 

Colonel Levy. First, March 1941. 

Mr. Courtney. 1941. And you have remained in uniform since 
that time ? 

Colonel Levy. No, sir; I was out for about a year, from November 
1946 to January 1948. 

Mr. Courtney. And then you returned to duty ? 

Colonel Levy. Yes, sir. 

Mr. Courtney. Has your assignment been, since you returned to 
duty, with the Army Contract Board of Appeals ? 

Colonel Levy. In January 1948 I came to the Board as a trial at- 
torney and remained there until 1951. In 1951, I went to the Far 
East and worked with Procurement and Chief of the Contracts 
Branch of the Staff Judge Advocate’s Office in AFFE—that is Army 
Forces, Far East. 

I returned in December 1953 and became the legal officer at the 
Ordnance Tank Automotive Command in Detroit, which essentially 
is a purchasing and procurement agency for ordnance. 

I departed Detroit in January 1955 and spent 6 months in the Judge 
Advocate General’s Office in ties Procurement Branch of the Litiga- 
tion Division, and in July 1955, was assigned as trial attorney before 
the Contract Appeals Board, w eas I have been since. 

Mr. Courtney. Now, have you been assigned the handling and dis- 
position of matters concerned with the Raylaine Worsteds, Inc., ap- 
peal No. 1842, since 1955 

Colonel Levy. My xt recollection is that sometime early in 1957 
the case was given to me. 

Mr. Courtney. Well, your first acquaintance with it, then, is 1957? 

Colonel Levy. Yes, sir. 

Mr. Courtney. Not anything prior ? 

Colonel Levy. That is correct. 

Mr. Courtney. Were you counsel for the Government when the 
matter of the motion for reconsideration of the motion for rehearing 
was under consideration ? 

Colonel Levy. I believe so. I think it was a motion for reinstate- 
ment. 

Mr. Courtney. Reinstatement, or whatever you want to call it. 

Colonel Levy. Yes, sir. 

Mr. Courtney. In all events, the hearing of April 22, 1957, and 
prior? 

Colonel Levy. I am not sure of the dates, but I will accept those. 

Mr. Courtney. You will accept the dates? 
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Colonel Levy. That is approximately correct. There was an oral 
hearing on the motion. 

Mr. Courtney. You appear here as Maj. Charles W. Levy, in the 
official transcript, on April 22, 1957? 

Colonel Levy. Yes, sir. 

Mr, CourtnNry. Now, how much—how long prior to this hearing 
had you been acquainted with this case? 

Colonel Levy. Well, my best estimate would be 3 or 4 weeks. 

Mr. Courtney. Three or four weeks. 

Had you reviewed the evidence in the case prior to hearing of April 
99,1957 ? 

Colonel Levy. Yes, I looked at the Board’s file to make myself 
aware of what the issues were and to see what sort of a problem we 
did have. I was at that time more concerned with the jurisdictional 
aspects of the case than anything else. 

Mr. Courtney. Well, that was the subject of the hearing, was it? 

Colonel Levy. Yes, sir. 

Mr. Courtney. You presented the Government’s position on the 
motion for reconsideration and ultimately that led to a decision of 
the Board in June 1957, which reopened the case on the merits? 

Colonel Levy. Yes, sir. 

Mr. Courtney. Isthat right? 

Colonel Levy. Yes, sir. 

Mr. Courtney. Now the only information we have here on the hear- 
ing on the merits is that there was filed a transcript of a 1-day hear- 
ing on August 23, 1957, at which you appear as trial attorney, along 
with Colonel Garnett. You, however, appear as the active participant 
in the colloquy with the Board member. Are you familiar with that 

soard proceeding ? 

Colonel Levy. Yes, sir. 

Mr. Courtney. What evidence did you offer on behalf of the Gov- 
ernment on the issues raised by the reopening of this case which re- 
quired a decision to be made upon the merits ? 

Colonel Levy. What evidence, sir ? 

Mr. Courtney. Yes, sir. 

Colonel Levy. I don’t believe there was any evidence submitted by 
either side. 

Mr. Covurrney. Did you offer any on the part of the Government ? 

Colonel Levy. I don’t recall that I did. 

Mr. Courrney. Did you file any brief on behalf of the Government? 

Colonel Levy. After the oral hearing, the chief trial attorney and 
myself discussed an answer to the appellant’s written paper that he 
had submitted in support of his position. The chief asked me what 
we were going to submit, and I said, “Frankly, I don’t know what to 
submit.” 

Mr. Courrney. Had you examined the files and records of the con- 
tracting officer who made the decision in this case 

Colonel Levy. Yes. 

Mr. Courtney. You did examine them? 

Colonel Levy. Yes, sir. 

Mr. Courrney. Did any part of the records and files of those pro- 
ceedings appear to be pertinent to the Government’s position on the 
merits ? 
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Colonel Levy. Would you repeat that, sir ? 

Mr. Courtney. Did any part of the records and proceedings of the 
contracting officer leading to the decision of December 11, 1941, appear 
to you to be pertinent to the Government’s position? 

Colonel Levy. Yes, sir. 

Mr. Courtney. Ona trial on the merits? 

Colonel Levy. Ithinkso. The 

Mr. Courrney. Did you point out to the court or to the Board any 
of the information which came to your attention in the examination 
of the contracting officer’s files ? 

Colonel Lxvy. I believe there were some colloquy between the Board 
and myself on events which occurred prior to and just subsequent to 
the contracting officer’s decision. 

I don’t believe I presented anything to the Board. The Board 
seemed to be quite aware of all the facts and circumstances which at- 
tended this action by the contracting officer. Actually, I was workin 
from the Board’s file. I had no separate report from the Quarter- 
master Office at that time. When I say the case was handed to me for 
preparation, I mean there was no file. There was no report. The only 
thing given to me was an ora] statement—“There has been a motion 
for reinstatement ; would you handle it?” 

Mr. Courtney. No. I am talking on the consideration of the 
merits now. We passed this order of reinstatement. 

Let’s get dow to the merits of this case. 

Colonel Levy. The merits? You mean after the decision now has 
been reached ? 

Mr. Courtney. Yes, sir. The case is reopened and the Board is 
going to hear it on the merits ? 

Colonel Levy. Yes, sir. 

Mr. Courtney: What did you do in the way of presenting evidence 
to the Board ? 

Colonel Levy. That was waived by both sides. Nothing. There 
was no further evidence presented to the Board. 

Mr. Courtney. Didn’t you conceive it your duty as a representative 
of the Government to determine whether or not there was any evidence 
in the records which would support the contractor’s decision ? 

Colonel Levy. Yes, sir. 

Mr. Courtney. Well, what did you do about it? 

Colonel Levy. Well, I examined the record, and it was my judgment 
that everything available in the record on the merits had been pre- 
sented to the Board and has been—well it hadn’t been considered but 
had been presented to the Board in evidence at a previous hearing, I 
believe in 1955, by the attorneys that handled the case on the merits— 
Colonel Maffeo and Lieutenant Aidinoff—A-i-d-i-n-o-f-f. 

Mr. Courtney. As a matter of fact, there was no hearing on the 
merits in 1955, was there? That was a hearing to determine whether 
or not the Board had jurisdiction; isn’t that right ? 

Colonel Lzvy. No, sir. I am not sure of the year, but if I recollect, 
the decision which was rendered by Mr. Field was after a complete 
hearing on the merits. 

Mr. Courrney. Then, would you have this committee understand 
that there were two hearings on the merits on this claim, one in 1955 
from which no appeal or further action was taken, and that there was 
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then another motion for reconsideration in June on the question of 
the jurisdiction of the court, and that there was a third hearing on the 
merits in November 1957 ? 

Colonel Levy. I would have the committee understand that there 
was a full hearing on the merits in 1954 or 1955, and the consideration 
of that hearing on the merits was not rendered until Colonel Bard 
made the final decision on the merits in 1957. 

Mr. Courtney. But you would have this subcommittee understand 
that in the hearing on the merits in 1957, when you were in full charge 
of this case, you did not point out to Colonel Bard, the presiding mem- 
ber of the Board, or the active member of the Board, any evidence— 
give that member any statement of the position of the Government on 
the merits of this controversy ? 

Colonel Levy. There was no hearing on the merits in 1957. 

Mr. Courtney. Well, did you ask for a hearing on the merits? 

Colonel Levy. No, sir. We waived hearing on the merits and so did 
counsel for the appellant. 

Mr. Courtney. Did you file any brief on the merits? 

Colonel Levy. I did not. A brief on the merits had been filed by 
our office in 19 

Mr. Courtney. Is that the brief which is here in the folder ? 

Colonel Levy. I don’t know, sir. 

Mr. Courtney. Well, get that out, will you, the brief, Mr. Kuhn? 

What do you have to say to this subcommittee, on the question of 
the statute of limitations as applied to this transaction? What is the 
position of the Government on it ? 

Colonel Levy. Well, I have never seen the statute of limitation 
raised in connection with the administrative procedure under the dis- 
putes article. As a matter of fact, in my opinion if there were a 
statute of limitations, the appellant would have fulfilled his oo. 
tions and satisfied the statute when he filed a timely appeal in October 
of 1951, and that the Government was dilatory in not acting on the 
merits of the appeal. 

So if there were a statute of limitations for the administrative pro- 
cedures you would have the same situation as the case being entered 
in court. Once a case is entered in court within the statute, the mere 
fact that the court doesn’t decide the case for years wouldn’t involve 
the statute. 

Mr. Courtney. As a matter of fact, you are talking about two dif- 
ferent things. You are talking about a proceeding in the Court of 
Claims under the Lucas Act, where the question of the statute of limi- 
tations was not raised and in fact, was not pertinent and wherein the 
court by way of obiter, discussed the question of appeal of Decem- 
ber 1941 

Colonel Levy. Well 

Mr. Courtney. I want to know what you had to say to this Board 
about the jurisdiction of the Court of Claims in a controversy of this 
character. 

Mr. Gavin. At what time? 

Mr. Courtney. In 1957. 

Colonel Levy. Well, I didn’t think that the Court of Claims would 
have jurisdiction on the merits of this case unless and until the appel- 
lant had exhausted his administrative procedures under the disputes 
article. 
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As I understand the case, the administrative remedies which must 
be exhausted before the Court of Claims can get into the picture had 
not been exhausted, that is, had not been acted upon by the Govern- 
ment. 

Mr. Courtney. Well, the substance of it: You didn’t raise the 
question ; did you ? 

Colonel Levy. The question of the statute of limitations? 

Mr. Courtney. Yes. 

Colonel Lzvy. No, indeed, sir. 

Mr. Courtney. You filed nothing on the part of the Government, 
Did you point out anything to the Board about the action of the 
Comptroller General in this matter in reference to any statutes of the 
United States in revoking this decision ? 

Colonel Levy. Let me answer your first question, if I may, sir, by 
asking: 

Mr. Courtney. You don’t ask me any questions. 

Mr. Cunnineuam. Let him answer the question, John. 

Mr. Courtney. Go ahead. 

Colonel Lzvy. I did file something for the Government. I filed a 
mmeorandum to the Board stating that the Government on the merits 
relies on the evidence submitted in behalf of the Government and the 
brief submitted on behalf of the Government at the hearing on the 
merits in 1954 or 1955. I forget just which year it was. 

Mr. Courtney. That is right. I have that here. I can’t seem to 
put my hands on it. 

Colonel Levy. What was your second question, sir ? 

Mr. Courtney. My second question is: Did you raise any question 
before the Board in the hearing on the merits concerning the action of 
the Comptroller General in reference to any statutes of the United 
States which might have governed his action ? 

Colonel Levy. No, sir. 

Mr. Courtney. So the Board then took this matter over on the 
written record without any representation or statement of position by 
the Government; is that it? 

Colonel Levy. No, sir. As I just stated, the Government filed a 
memorandum stating that the evidence submitted on behalf of the 
Government, the arguments and the brief submitted on behalf of the 
Government, which was included in the Board’s file, which I reviewed, 
was relied upon by the Government in support of its position. 

Mr. Courtney. What was the position of the Government on the 
proposal of the appellant to enlarge the claim from $25,000 to $40,000? 
What position did you, representing the Government, take on that 
subject? 

Colonel Levy. Well, in order to answer that question, I am con- 
strained to state a little bit of the background, about how our pro- 
cedure is conducted. 

Almost without exception—— 

Mr. Gavin. Wait a minute. Counsel, you asked the gentleman a 
question and then when he answers it, you don’t pay any attention 
tohim. You don’t seem to listen. 

Mr. Courtney. I have one very good ear here, Mr. Gavin. 

Mr. Gavin. You evidently have, to be able to keep on talking. 

Mr. Héserr. All right. 
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Colonel Levy. Almost without exception when the Board is faced 
with a question on whether an extension of time should be granted 
or whether an equitable adjustment should be made or whatever the 
issue is, the Board addresses itself to that question and then normally 
refers the case back for a determination as to the amount. 

That then goes back to the contracting officer for disposition as to 
the amount which is to be recovered. The Board’s first decision usu- 
ally is whether there is any recovery. And at the time that the Gov- 
ernment submitted its paper, submitting its position on the merits, we 
were not concerned with amount. We were only concerned with the 
question of whether these delays were in fact foreseeable and, there- 
fore, excusable. 

At that time the question of amount was not even in my mind. 

That is the best way I can answer that question. 

Mr. Courtney. Anyway, let me just ask this question and you can 
answer it “Yes” or “No,” I believe. 

Is the committee to understand that when the matter of enlargin 
the appellant’s claim from $25,000 to $40,000—and using the aed 
figures—that the Government itself, in acting through you, made no 
representations or stated no position to the Board on that subject ? 

Colonel Levy. I must answer it this way. I don’t believe there was 
any enlarging of the claim. It is my understanding of the jurisdic- 
tion of the Board—and it is a very, very well established concept and 
precept of the Board’s authority, that once the contracting officer en- 
ters a decision and once there is an issue raised, that the Board 
addresses itself to the question de novo and it makes no difference 
if a claim or request is made for a particular amount or not. 

The Board’s obligation and duty is to examine the case anew and 
they may award less than what the contracting officer awarded or 
they may award the appellant more. 

Mr. Courtney. Colonel 

Colonel Lrevy. So there is no—excuse me, sir? 

Mr. Courtney. I have a simple question. Did you make any repre- 
sentations to the Board at the time the claim was proposed to be en- 
larged on the facts as they appeared to the Government? You either 
did or you didn’t. 

Colonel Levy. Well, I can’t agree, sir, that the claim was enlarged. 
So my answer would be ambiguous. 

Mr. Héserr. I think 

Mr. Courtney. That is exactly 

Colonel Levy. I am trying to understand it. 

Mr. Héserr. Mr. Courtney, I think the colonel has testified that he 
relied completely on the record and made no representation. I think 
that is what the testimony is. 

Mr. Courtney. Yes, sir. 

Mr. Hésert. Is that correct? 

Coloney Levy. Yes, sir. 

Mr. Hésertr. Now let’s leave that subject. 

Mr. Courtney. All right. 

Colonel, did you advise the Inspector General in his inquiry into 
this case that you deemed any action on your part would have been 
fruitless ? 

Colonel Levy. On the—— 
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Mr. Courtney. On the hearing on the merits. 

Colonel Levy. He queried on the advisability of filing a motion for 
reconsideration after the final decision. 

Mr. Courtney. That is the decision of November 1957 ? 

Colonel Levy. Yes. It was in response to that query that I stated 
that I thought a motion for reconsideration would be fruitless. 

Mr. Courtney. Why did you say that? 

Colonel Levy. Well, that was my considered judgment and opinion, 
Do you want me to state the reasons here again ? 

Mr. Courtney. You made no motion? 

Colonel Levy. For reconsideration ? 

Mr. Courrney. Yes. 

Colonel Levy. No, indeed. 

Mr. Courtney. The Government waived and walked away from it, 
That is all. 

Mr. Héserr. Now let the colonel state his reasons for saying it was 
fruitless. I mean, explain it, Colonel. 

Colonel Levy. Yes, sir. 

The motion for reconsideration is a remedy that is used, at least we 
feel it should be used and is used when we have glaring errors by the 
Board. 

Our experience is that not more than 1 or 2 percent is a motion of 
any real value. There have been very, very rare instances where a 
motion has served any purpose. 

Most of the time—in fact, any time the motion is filed upon the 
recommendation of a technical service, who actually is our client, you 
might say, Quartermaster or Ordnance, whomever we are represent- 
ing in the proceedings. If they feel they are not satisfied with the 
decision, they usually request that a motion be filed. 

Now in this particular instance we did not have any of those con- 
siderations. The Quartermaster did not seem disturbed about the 
decision. 

In my opinion the Board’s decision was based on the evidence. 

I disagreed with the Board. I felt that the evidence ought to have 
brought out a decision that the delay was foreseeable. But essen- 
tially the Board was making a finding of fact, and in my opinion, the 
evidence as a matter of law, did not warrant a reversal. 

There was evidence in the file that the Board could have found 
lack of foreseeability which would excuse the delay. And that was 
another reason why I didn’t consider the motion for reconsideration 
to be correct or proper in the proceedings. 

With reference to the enlargement of the Board’s finding, I was 
somewhat surprised because I had expected that the Board would, if 
they found excusable delay, refer the case back to the contracting officer 
for decision as to amount, as they do in most cases. 

However, the Board apparently felt that all the evidence was in, 
that they could act as the contracting officer could act. In other 
words, a contracting officer in the field would get no more than they 
apparently already ‘had in the file. So they, as I saw it, rendered a 
decision on what they thought was just. 

Now, there was some criticism by the Inspector General as to the 
question of enlargement. The Inspector General asked me if I knew 
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any cases where the Board had previously stated their concept of the 
Board acting de novo so as to award a contract or more money than 
he or iginally had asked for. And I furnished the Inspector General 
with 2 or 3 citations of instances where the Board held their jurisdic- 
tion was dn novo and could increase the claim or decrease the claim 
without regard to the size of the claim or without regard to the 
contracting > officer’ s decision. 

Just recently, the day before yesterday, I did find what I consider 
to be probably the basic decision on which the Board has acted through 
the years. It is an old decision which very clearly and distinctly 
states what the Board’s delegation of authority is and how they should 
act. 

If you are interested in that, I have that in my pocket. 

Mr. Courtney. Just read it in the record. The number of the case 
is all. 

Mr. Cunnrnenam. Mr. Chairman, may I ask one question just to 
get something straight ? 

Mr. Hess. He wants to get it in the record. 

Mr. CunntneuamM. It is very simple. 

Mr. Hess. He wants to put the citation in the record. 

Mr. Cunnincuam. I don’t want the citation. I want to ask about 
something. You are talking about a motion on the part of the Gov- 
ernment, instead of the Raylaine Co. ? 

Colonel Levy. Yes. 

Mr. Cunnincuam. There are two kinds of motion. I wanted to get 
clear what kind of a motion you are talking about. It hasn’t been 
brought out. 

Colonel Levy. This is a motion for reconsideration which might 
have been filed by the Government after the final decision of the Board 
indicating, let’s say, a gross mistake or apparent error. 

Mr. Cunnrnouam. You are in no way talking about a motion filed 
by the litigant? 

Colonel Levy. No, sir. 

Mr. CunnincHam. That is all. That wasn’t clear, John. I was 
trying to get it straight. 

Mr. Courtney. By the Government, yes. 

Mr. Hésert. All right. 

Mr. Courrnry. Before I leave him, may I have him identify the 
brief which we have just found? 

Colonel, would you look—— 

Colonel Levy. May I cite the citation ? 

Mr. Heéperr. Yes. 

Mr. Hess. Let him cite the citation. 

Colonel Levy. Appeal of Jarcho—J-a-r-c-h-o—Bros., Inc., in BCA 
124, and specifically on pages 7, 8, and 9 of the decision. 

Mr. Hérert. Now, Colonel—— 

Mr. Courtney. Colonel—excuse me. 

Mr. Hérrrt. May Task just one question here, so we can move along? 

Colonel Levy. Yes, sir. 

Mr. Hénertr. You made the statement just now that the Quarter- 
master did not seem concerned about the decision? Is that what you 
said ? 











460 RAYLAINE WORSTEDS, INC. 


Colonel Levy. We received no request from them for a motion of 
reconsideration. I believe I talked with representatives of the Quar- 
termaster Office and I got the impression that they weren’t particularly 
concerned. 

Mr. Hésert. Did you talk with a Mr. Shedd? Now Shedd repre- 
sented the Quartermaster. 

Mr. Courtney. No; Twomey. 

Mr. Héserr. Twomey represented the Quartermaster. He was our 
last witness; is that cor rect ? Q 

Mr. Courtney. Yes, sir. 

Mr. Hésertr. That was the witness which submitted a brief which 
you read into the record ? 

Mr. Courtney. That is right. 

Mr. Héserr. Did you ever talk to Mr. Twomey ? 

Colonel Levy. Yes, indeed, sir. 

Mr. Hésert. Did Twomey advance any arguments in favor of the 
Government? Did he ever give you a memorandum to read 

Colonel Levy. I don’t recall, sir. 

I am speaking of the time after the decision came out. I believe I 
talked to Mr. Twomey. There was no request for any motion. I got 
the impression that the Quartermaster didn’t feel particularly dis- 
turbed about the case. 

Mr. Hésert. Did you talk to Mr. Twomey before your appearance 
before the Board ? 

Colonel Levy. Imay have, sir. I don’t recall. 

Mr. Héserr. Do you recollect or recall at any time that Mr. Twomey 
had prepared a document advancing the Government’s position ? 

Coloney Levy. I don’t remember, sir. 

Mr. Hézerr. You don’t remember. 

Mr. Hess 

Mr. Courtney. Colonel, before we leave—may I have him identify 
this brief? We have a Thermofax copy which I couldn’t put my hands 
on. 

Colonel Levy. Yes, this is a paper—this is a copy of a paper which 
the Government filed with the Board subsequent to the oral hearing 
on the motion for reinstatement. 

Mr. Courtney. And is that the brief to which you have referred in 
your testimony this morning ? 

Colonel Levy. I don’t know if you want to call it a brief. 

Mr. Courtney. Well, whatever you want to call it. 

Colonel Levy. It isa reply. 

Mr. Courtney. That is the only document filed by the Government? 

Colonel Levy. After the jurisdictional oral hearing. 

Mr. Courtney. Yes, sir; after the jurisdictional hearing. 

Colonel Levy. Yes, sir. 

Mr. Courtney. In 1957. 

Colonel Levy. Yes, sir. 

Mr. Courtney. Let that be a part of the evidence, Levy No. 1. 
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whi } GOVERNMENT’S REPLY TO APPELLANT’S BRIEF ON MOTION FOR REINSTATEMENT OF 
leh RECONSIDERATION 
CHRONOLOGY OF EVENTS 


Oct. 15, 1941 Contracting officer’s decision. 
Nov. 13, 1941 Contractor appealed. 
f OS Ra as ee Contractor’s letter of Dec. 11, 1941, sent to Quarter- 
of the ' 
master General described as untimely appeal. 
June 2, 1942 Quartermaster General, without action, sent case to 
General Accounting Office. 
lieve I General Accounting Office denied contractor’s claim and 
I got i ds a. issued settlement certificate. 
ly dis- Nov. 13, 1951 Timely appeal of Nov. 13, 1941, docketed by ASBCA. ; 
d . gang 2), 10062_.5.-Li sk ASBCA (Kiechel) overruled Government motion to dis- 
miss based on finality of GAO decision but stated that 
arance denial was “without prejudice to the removal there- 
of * * *, if and when the merits are finally presented.” 
OO TR0SC 2361s After hearing on merits, ASBCA (Field) dismissed ap- 
peal because memorandum of Aug. 8, 1942, of Secre- 
vomey tary of War did not give the Board jurisdiction to 
f hear appeal. 

Oe BS ccc ens tart ASBCA (Weaver) denied motion for reconsideration 
because (1) decision (Field) was correct and (2) as- 
pects of finality contained in the General Accounting 
Office 1942 settlement certificate. 

entify 12, 1957 Comptroller General sent letter to Department of the 
hands Army withdrawing the General Accounting Office 
a 1942 settlement certificate and indicating disposition 
: of appeal by Army in order. 
which Mar. 12, 1957_.ii:_.....- Above letter received Office Secretary of Army. 
saring Mar. 12, 1957 Above letter received Office Assistant Secretary of 
Army. 
Mar. 13, 1957 Above letter received, Office Deputy Chief of Staff, 
Logistics. 
Mar. 15, 1957 Contractor files motion to reinstate the motion for re- 
consideration denied by ASBCA on Aug. 9, 1956, and 
submits copy of Comptroller General letter of Mar. 12, 
1957. 
Apr. 11, 1957 DCSLOG forwarded Comptroller General letter of Mar. 
ment? 12, 1957, by DF to Quartermaster General with direc- 
tion to withhold administrative action until Depart- 
ment of Justice withdraws a “suspend action” re- 
quest made on Mar. 21, 1957. 
22 1007. -e .. Hearing before ASBCA on motion for reinstatement. 
23, 1957 Quartermaster General returned Comptroller General 
letter to DCSLOG with recommendation that ASBCA 
hear the appeal. 


red in 


PART I. GOVERNMENT’S AMENDED POSITION 


After an analysis of the facts of this case and the arguments set forth in the 
appellant’s brief, the Government is constrained to the conclusion that the Board’s 
denial of the appellant’s motion for reconsideration was based in substantial part 
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upon the aspect of finality accorded the Comptroller General’s decision and that M 
withdrawal of such decision by the Comptroller General should revive the Buil 
request for reconsideration of the decision of the Board written by Mr. Field, I 
The Government also is forced to conclude that that decision was erroneous. The the « 
Secretary of War’s memorandum of August 8, 1942, exempted, from transfer to Qua 
the Board of Contract Appeals, those appeals which under the terms of the con- I | 
tract provided for a final decision by the Chief of the supply service involved, the 
The Board reasoned that the decision of the Quartermaster General would haye =e 
been final, and accordingly, jurisdiction was not conferred upon the Board. How- not 
ever, such finality would have resulted from the fact that the Quartermaster T 
General was the appointed representative of the Secretary and not from the fact ye 
that the terms of the contract so provided. with 
PART II, ADMINISTRATIVE COMMENT ( 
At the hearing on April 22, 1957, Mr. Taylor, Navy panel, ASBCA, implied that N 
the Government trial attorney was derelict in his duty by failing to discharge his ) 
responsibility of seeing to it that the “fresh appeal’ was given to the ASBCA for wol 
action. He stated (transcript, p. 34) that the appeal if freshly presented to the C 
Secretary of the Army: . 
“* * * may come under the new rules that the Secretary has promulgated for plic 
handling disputes, and in that case I think quite a bit of the responsibility for \ 
defaulting of pertinent papers is on the counsel for the Government under the C 
rules of the Board appertaining to disputes.” X 
It is obvious that Mr. Taylor is not informed concerning the duty and respon- . 
sibility of the Army chief trial attorney’s office, as the chief trial attorney has tior 
no duty, responsibility, or function, concerning the conferment of jurisdiction C 
upon the Board. If counsel were in possession of a document, the delivery of by) 
which by the Secretary of the Army to the Board could be construed an appoint- St 
ment of the Board as the representative of the Secretary thereby investing the a 
Board with jurisdiction, counsel would be dutybound to insure that such docu- N 
ment was delivered to the Secretary. Certainly the mere receipt of such docu- fore 
ment by the Board from Government counsel could not confer jurisdiction where € 
otherwise none existed. Yet, Mr. Taylor has accused counsel of “defaulting its a 
responsibility” by not sending such letter of March 12, 1957, to the Board. 1s a 
The chronology of events, above, discloses that the letter of March 12, 1957, h 
was received by the Secretary of the Army, more than 30 days prior to the ( 
hearing on appellant’s motion. It was forwarded through the Assistant Secre- I 
tary and Deputy Chief of Staff for Logistics to the Quartermaster General for b 
. administrative action. The chief trial attorney was unaware of these facts at ar 
the hearing on April 22, 1957, as the first knowledge of the March 12, 1957, letter moi 
was obtained from the copy that appellant’s counsel submitted to the Board V 
in support of its motion. Cor 
At the hearing, it was after the Government trial attorney mentioned the . 
possibility that the Secretary might send the letter to the Quartermaster Gen- Ince 
eral for action (unaware that such had already been done) in lieu of Board of t 
action, that Mr. Taylor suggested that Government counsel was “resisting clarifi- h 
cation” (transcript, p. 37). pol 
The Government trial attorney was not aware of the mentioned letter at any ti 
time prior to the hearing (April 22, 1957), had no responsibility to deliver such 101 
letter to the Board, did not default its responsibility, nor resist clarification of ( 
already confused issues. stat 
Dated this 15th day of May 1957. I 
JAMES GARNETT, i 
Colonel, JAGC, - 
Chief Trial Attorney, Contract Appeals Branch. I 
CHARLES W. LEVy, que 
Major, JAGC, cisi 
Trial Attorney, Contract Appeals Branch. ( 
Notice oF APPEARANCE I 
In the matter of Raylaine Worsteds, Inc., W-669-qm-10270. fle 
To the DEPARTMENT OF THE ARMY: ) 
Please take notice that I, Edwin J. McDermott, hereby file notice of appear- ( 


ance in the aforesaid matter and certify that the representations hereinafter 
set forth are true. 
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My business address and telephone number are: 1128-1132 Lincoln-Liberty 
Building, Philadelphia 7, Pa. ; Locust 7-47438. 

I have served with the Department of the Army as special legal assistant to 
the officer in charge, Executive Staff Branch, Procurement Division, Philadelphia 
Quartermaster Depot, from April 19, 1942, to May 1943. 

I have not while serving with the Department of the Army, as described in 
the foregoing paragraph, or otherwise serving with the Government, given per- 
sonal consideration to the matter concerning which I am not appearing and have 
not gained personal knowledge of the facts thereof while so connected. 

I am not and will not be associated in this matter with any person who has 
personally considered it or gained personal knowledge thereof while connected 
with the Department of the Army. 

(Signed) E. J. McDermort, Attorney. 

(See appendix for appellant’s brief and supplemental brief.) 

Mr. Heperr. Mr. Hess. 

Mr. Hess. Colonel, is there a Federal statute of limitations that 
would be applicable toa case such as this? 

Colonel Levy. I believe there is a Federal statute which is ap- 
plicable ; yes, sir. 

Mr. Hess. What would it be? On contracts? 

Colonel Levy. Pardon, sir? 

Mr. Hess. What would it be? On contracts, the statute of limita- 
tions ? 

Colonel Levy. I think it would be the general statute of limitations 
by which the Court of Claims may entertain claims against the United 
States Government. I think it is 6 years for contract claims. 

Mr. Hess. This was not before the Court of Claims, This was be- 
fore the Board of Contract Appeals, was it not ? 

Colonel Levy. Yes, sir. I know of no statute of limitations which 
isapplicable to that administrative procedure, sir. 

Mr. Hess. But there is one applicable to the Court of Claims? 

Colonel Levy. Court of Claims; yes, sir. 

I haven’t run down the question as to whether the appellant is 
barred in the Court of Claims if the administrative procedures use up 
more than the 6 years. 

We did have one case—we did have a couple of cases where the 
Court of Claims entertained jurisdiction well beyond 6 years after the 
inception of the claim because of dilatory proceeding and handling 
of the case by the Federal department. 

Mr. Hess. It would be necessary for the Government to raise the 
point, would it not, in the Court of Claims—the statute of limita- 
tions? 

Colonel Levy. Yes, indeed. That is an affirmative defense in the 
statute. 

Mr. Hess. That is all. 

Mr. Héserr. Mr. Rivers. 

Mr. Rivers. Colonel, when a decision is rendered by the Board in 
question, your Board, to this organization—they render a final de- 
cision; isn’t that right ? 

Colonel Levy. Well 

Mr. Rivers. At which time they notify appellant that if he has any 
exceptions, he has so many days, months, years, or whatever it is, to 
file a notice of exceptions, or whatever it is? 

Mr. Courtney. Thirty days. 

Colonel Levy. Yes, 30 days. 
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Mr. Rivers. Thirty days. If he fails in that case, then what 
happens? 

Colonel Levy. Well, then the matter becomes final insofar as the 
Board is concerned. 

Mr. Rivers. As far as the Board is concerned. 

Colonel Levy. However, he may have remedies in the Federal 
courts. 

Mr. Rivers. All right. I am talking about before the administra- 
tive tribunal. 

Colonel Levy. It should be final, sir. 

Mr. Rivers. All right. They rendered a final decision in this case 
in what year ? 

Colonel Levy. Well, there was a final decision—I think it was 
Colonel Weaver’s decision—in 1955 on jurisdiction. 

Mr. Rivers. 1955? 

Colonel Levy. I believe it was 1955. 

(Mr. Courtney nods. ) 

Mr. Rivers. The case had been hanging in balance for how many 
years / 

Colonel Levy. About 14 is my recollection, sir. 

Mr. Rivers. 14 years. And no statute or no expiration of any ad- 
ministrative notice had barred consideration. It was active for 14 
vears. 

Colonel Levy. It was active in the administrative agency, I believe 
SO, Sir. 

Mr. Rivers. And nothing tolled the statute or obviated the man’s 
capacity for reconsideration. There wasn’t any question of the ex- 
piration of any limitation, so to speak ? 

Colonel Levy. That is correct, sir. I think the Board felt that 
when he filed his timely appeal, that that tolled the statute. Now he 
had complied with the statute and it was up to the Government to 
give him a fair and just answer on the dispute which had been raised 
in 1941. So the case was still alive in 1954, 1955, 1956, and 1957. 

Mr. Rivers. So it was the general consensus throughout those who 
had any jurisdictional capacity in this case, that there wasn’t any 
question about the man’s being at the right place at the right time so 
far as the Jaw was concerned or the administrative regulations ? 

Colonel Levy. I believe that is correct, sir, although I am speaking 
for the Board. 

Mr. Rivers. That is your general understanding ? 

Colonel Levy. Yes, sir. 

Mr. Rivers. So he was properly before the right tribunal for what- 
ever reconsideration was deemed proper by that tribunal. In this 
case what do you call the Board 

Mr. Courtney. Board of Contract Appeals. 

Mr. Rivers. Board of Contract Appeals? 

Colonel Levy. Yes, sir. 

Mr. Rivers. So you didn’t raise any question and you had no reason 
or nobody expected you to? 

Colonel Levy. That is correct, sir. 

Mr. Rrvers. And when the decision was rendered—before the de- 
cision was rendered nobody in the Government requested you to rep- 
resent them before the Board ¢ 
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Colonel Levy. Yes, I was told by my superior to take the case and 
to do whatever had to be done to see that it was processed. 

Mr. Rivers. I mean—I was speaking about the Quartermaster. 

Colonel Levy. No, sir. 

Mr. Rivers. Or the contracting officer ? 

Colonel] Levy. No, sir. I had no conversations with them. 

Mr. Rivers. So you, after having carried out the directives of your 
boss, who is the Judge Advocate General 

Colonel Levy. The chief trial attorney. 

Mr. Rivers. I mean the J AG’s Office. 

Colonel Levy. Yes; yes, sir. 

Mr. Rivers. You looked at the file and all the pertinent data and 
evidence, part of the record, to which you had complete access? 

Colonel Levy. Yes, sir. 

Mr. Rivers. And you determined there wasn’t anything for you 
to do, that everything was properly before the Board; is that it? 

Colonel Lnvy. No, sir. I argued the Government’s case quite vigor- 
ously. As a matter of fact, the Board members examined me very 
searchingly. 

Mr. Rivers. I see. 

Colonel Levy. As a matter of fact, in a couple of places I thought 
they were getting a little rough with me. They were accusing me of 
withholding a document from the Board which they felt would defi- 
nitely invest them with jurisdiction. Our office was accused by them of 
improper withholding of jurisdiction. 

Mr. Rivers. Now you argued that jurisdiction ? 

Colonel Levy. Yes, indeed, sir. 

Mr. Rivers. What was your position as regarding that ? 

Colonel Levy. My position was that Colonel Weaver’s decision was 
final and conclusive. 

Mr. Rivers. And that the Board had no jurisdiction ? 

Colonel Levy. And that there was no jurisdiction on the part of the 
Board because the Board had no rules or procedures which would 
permit the case to be reopened after 30 days. 

Mr. Rivers. All right. 

Colonel Levy. After Weaver’s decision. 

Mr. Rivers. Your contention was that whatever rules or regula- 
tions so far as the statute of limitations within the Department—their 
statute of limitations 

Colonel Levy. Yes. 

Mr. Rivers. Had expired, thereby precluding their reconsideration 
or consideration ? 

Colonel Levy. If the statute of limitations which you refer to is 
this 30 days in which to file the motion for reconsideration. 

Mr. Rivers. Whatever it is. 

Colonel Levy. Yes, sir. I argued that before the Board. 

Mr. Rivers. What was their position? They weren’t barred by any 
statutes or any regulations. 

Colonel Levy. If I recall the way their questions went, they tried 
to differentiate between a final decision on the merits which becomes 
final after the passage of 30 days. 

Mr. Rivers. That is right. 

Colonel Levy. And the finality of a decision which merely denies 
jurisdiction becoming final after the passage of 30 days. 
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Mr. Rivers. I see. 

Colonel Levy. And what they said to me was, “In fact, isn’t there 
a live appeal from a contracting officer’s decision now floating around 
that has never been acted upon?” And my answer to that was, “No, 
because it had been barred by Colonel Weaver’s decision.’ 

But, frankly, after the hearing and from listening to the Board, 
and when I read the appellant’s brief on the point, I became con- 
vinced, with my chief, that in fact there was a live appeal which was 
floating around from a decision which nobody had acted upon 
and which legally and contractually they were required to act upon. 

Mr. Rivers. I see. 

Colonel Levy. And when that point was raised, I told my boss, “If 
we said anything, it seems to me that we would be supporting a spv- 
rious position and considering the ethics of the case, 1 don’t see what 
we can say on it. I think actually the Board had i and that they 
did have jurisdiction.” 

And my boss said to me, “Well, if that is the case, why don’t we 
just say so, if we feel that way, and that is what you consider just and 
correct.” That is in essence just about what happened. 

Mr. Rivers. So finally you came to the conclusion that the Board 
did have a right to reopen the case ? 

Colonel Levy. After that oral- -after the oral hearing, then both 
positions were thoroughly aired; yes, sir. 

Mr. Rivers. So your position originally was wrong after having 
read their final decision ? 

Colonel Levy. I thought so, sir—in the final decision, but after 
hearing the questions in the hearing and after hearing the appel- 
Jant’s position. 

Mr. Rivers. To take the case de novo? 

Colonel Levy. On the merits. 

Mr. Rivers. On the merits. 

Colonel Levy. On the merits; yes, sir. 

Mr. Rivers. And then when their decision—— 

Colonel Levy. On the merits, sir? 

Mr. Rivers. What was it, facts or merits? 

Mr. Courtney. There were two decisions. One was a question of 
jurisdiction. 

ae Rivers. They disposed of the jurisdiction. 

Colonel Levy. Well, that was a 5-page decision, you see. 

Mr. Courtney. What he is taking. 

Mr. Rivers. That is the jurisdiction. 

Colonel Levy. Yes. Of course, you must understand that jurisdie- 
tion is never conferred by agreement of counsel. 

Mr. Rivers. I understand that. 

Colonel Levy. Counsel for both sides can concede it or can’t even 
mention it. 

The Board always very searchingly inquires into the facts to first 
acertain whether they have jurisdiction, and what either side says on 
jurisdiction does not really have too much importance. 

Mr. Rivers. Well, the Board finally decided as to their jurisdic- 
tional situation and they rendered a decision ? 

Colonel Levy. Yes, sir. 

Mr. Rivers. And you agreed with it? 
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Colonel Levy. Yes, sir. There were 14 members, or 17 members 
all concurring in the decision—rather unusual. 

Mr. Rivers. Now as to the final award, when they finally agreed 
and raised the man, and teed up his award—théy got into that. 

Colonel Levy. That was another decision; yes, sir. 

Mr. Rivers. Another decision ¢ 

Colonel Levy. Yes, sir. 

Mr. Rivers. What did you think about that ? 

Colonel Levy. I thought the Board was wrong in finding that the 
delay was unforeseeable. I thought that the Government’s position 
was correct, that the delay was not excusable and that the liquidated 
damages were properly assessed. 

Mr. Rivers. And that the contract contemplated that ? 

Colonel Levy. Yes, indeed, sir. 

Mr. Rivers. That was an anticipatory sort of a thing? 

Colonel Levy. Well, the contract provides that a man must antici- 
pate production difficulties. 

Mr. Rivers. That is right. 

Colonel Levy. And that if he doesn’t anticipate them and take 
measures to insure performance, then he has been negligent and then 
the delay is not excusable. 

Mr. Rivers. Because the contract speaks for itself ? 

Colonel Levy. Yes, sir. There are some instances and there is a 
line of cases where they examined a man’s conduct prior to bidding 
and prior to award and searchingly they find that he did everything 
a reasonable and prudent man could do, and yet his performance was 
delayed. In that case they will excuse him. 

Mr. Rivers. That is right. Now the Government, you figure, in 
that final decision—that is the Board—didn’t have any adequate 
grounds to raise the liquidated damages ? 

Colonel Levy. Sir? 

Mr. Rivers. The Board. 

Colonel Levy. Well, I am not so sure that I understand your last 
question, sir. 

Mr. Rivers. You said that the liquidated damages was the thing 
that was firm and they had no right to raise it. 

Colonel Levy. I think they had a right to consider it on the merits, 
whether they were properly assessed or improperly assessed, but I 
think their decision didn’t agree with what I thought they should 
have decided. 

Mr. Rivers. On what, the evidence ? 

Colonel Levy. Yes, indeed, sir. 

Mr. Rivers. As contained in the record ? 

Colonel Levy. Yes, indeed, sir. 

Mr. Rivers. But what could you do about it? 

Colonel Levy. There was nothing I could do. It was a factual 
question, like a jury finding negligence and if there is evidence to sup- 
port there is nothing that anybody can do, sir. 

Mr. Rivers. So then the Board acted on its own in this final award 
independent of what your office had to do in the case ? 

Colonel Levy. No, sir. Our office made very substantial argu- 
ments and filed a brief supporting the Government’s position to show 
that the delay was foreseeable and was inexcusable, 
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Mr. Rivers. Well, I am talking about that. That was the Depart. 
ment ? 

Colonel Levy. Yes, sir; in the face of that they rendered the 
decision 
Mr. Rivers. Which you didn’t agree to and which you vigorously 

opposed i in the first instance ? 

Colonel Levy. Well, our office did; yes, sir. 

Mr. Rivers. Your office did. I have no further questions. 

Mr. Héserr. Mr. Gavin. 

Mr. Gavin. I will defer to Mr. Cunningham at this time. 

Mr. Hésertr. We will follow in regular order. 

Mr. Fisuer. I would like to ask. 

Mr. Héserr. Mr. Fisher. 

Mr. Fisner. Only one question. 

Colonel Levy. Yes, sir. 

Mr. Fisuer. Colonel, one of the angles in this case that has caused 
quite a bit of discussion during this hearing related to the increase of 
the amount of the award over and above that which had previously 
been requested by the appellant, takes from $25,000 to $41,000. 

Colonel Lzvy. I regard that request as an offer of settlement, sir, 
that particular letter of November 11, 1941. I don’t think that’ was 
a claim on his part. I think that was an offer to accept that much in 
settlement of a larger claim. 

Mr. Fisuer. I see. A moment ago you said that your key case that 
has guided the Board through the years on that was the Jarcho Bros, 
Inc. 

Colonel Levy. I wouldn’t say that the Board has been aware of it. 
But the Board has been aware of a well established doctrine that they 
have jurisdiction de novo to award more than what is requested or 
even less than what the contracting officer has offered to give the con- 
tractor. And one of the leading cases and one which spells it out in 
very clear and concise narrative form is this Jarcho case which I cited, 
There are others. 

Mr. Fisuer. Now, in just one brief paragraph, tell us what that 
case holds. You submitted it, but a lot of us won’t have a chance to 
read it. 

Colonel Levy. Well, it will only take me a few minutes to read the 
pentinent pages. 

Mr. Fisuer. I think it would be well. Make it as brief as possi- 
ble. But I think this is a very important point that has been raised 
repeatedly. 

Colonel Levy. Iam quoting on page 7: 





The final question in this case is whether this Board can forgive the entire 
delay where appellant is appealing from decisions of the contracting officer deny- 
ing requested extensions of time for less than the entire period of the delay for 
which he has been assessed damages. 

In the case of the Fentress contract, the contracting officer refused 100 days’ 
extension which was requested because of delay in the receipt of materials 
from the permutit Co., and in the case of the Oceana contract he refused 
the requested extension of 110 days. In the notice of appeal, appellant made 
an additional request for 21 days in the Fentress case, and for 22 days in the 
Oceana case for additional work. These requests have never been made to the 
contracting officer nor were they passed on by him. 

What is the nature and extent of the review which the Secretary—and by 
delegation, this Board—is empowered to make? 
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The jurisdiction of this Board is appellate. We cannot review requests which 
were not submitted to the contracting officer for a ruling. The Army Board 
of Contract Appeals has taken this position in the apepal of Leo Sanders, BCA 
No. 955, June 16, 1945. But where a request has been made to a contracting 
officer for an extension of time, and that request has been refused in toto, may 
we in reviewing this ruling grant a longer extension than appellant originally 
requested of the contracting officer so long as the grounds for the request are 
the same as those presented to the contracting officer? 

While neither this Board nor the Army Board of Contract Appeals has been 
faced with this precise question, in the appeal of Fox Sport Emblem Corp. 
(1 C. C. F. 57), the Army Board considered generally the scope of review 
which it could make. Counsel for the Government in that case contended 
that the Board had power to correct or recommend the correction of the error 
of the contracting officer in granting an extension of time, where appellant had 
not raised that question on the appeal. In that case appellant asked for more 
time—raising no question as to time already granted. The Board held it could 


review the propriety of the extension already granted, but which was unques- 
tioned on the appeal. 


In its opinion the Board said, in part: 

“The Board is of the opinion that the taking of this appeal, which confers 
jurisdiction on the Board to consider the case, opens up the entire case and the 
Board may consider any error that may come to its notice. This the Board may 


do quite aside from the question of whether or not the error considered has been 
questioned by the appellant on its appeal.” 


We, likewise, hold that where this Board has jurisdiction to consider a case, 
the taking of an appeal opens up the entire decision of the contracting officer 
and the Board may make any decision the contracting officer might have made. 

In this respect the Board has the same power as the contracting officer and 
we are satisfied that he could, upon a request being made by a contractor, grant 
either more or less time than that requested. 

Article 11 says specifically that— ; 

“The contracting officer shall ascertain the facts and the extent of the delay 
and extend the time for completing the work when in his judgment the findings 
of fact justify such an extension.” 

He is not limited to granting or denying a contractor’s request. His power 
goes further. He is required by the article to ascertain the facts of the delay 
and the extent of the delay and to extend the time for completing the work when 
such an extension is warranted. His judgment and his decision are based not 
on what the contractor asks for, but what he finds the facts to be. Indeed, there 
is nothing in this article which requires the contractor to ask for any specified 


number of days. 

This last paragraph merely has to do with the technical features of 
this particular case. 

Mr. Fisuer. What is the date of that decision ? 

Colonel Levy. September 28, 1945, sir. 

Mr. Fisuer. That is all. 

Mr. Hénerr. Mr. Cunningham. 

Mr. Cunntnouam. Mr. Chairman. First I want to thank my dis- 
tinguished colleague from South Carolina, Mr. Rivers, for taking me 
out of the land of confusion. I think you cleared it up for me. 

Mr. Rivers. I think I was the one that was in confusion. 

Mr. Cunntnenam. You took me out, as well as yourself. 

Mr. Rivers. Thank you sir. 

Mr. Cunntnauam. Colonel, in this question of whether or not you 
had anything to do with the decision and the argument that you 
made—as a matter of fact, you were in the same position as any lawyer 
in a court presenting the side that he represents. Once the decision 1s 
made, it is not your decision. It is the decision of the board or the 
court ; and you may not agree with it for the rest of your life, but it is 
still the decision: is that correct ? 
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Colonel Levy. Yes, sir. And in this respect there were no legal 
questions. It was strictly a factual determination. I didn’t see what 
we could do. 

Mr. Cunnineuam. And you had nothing to do with making the de. 
cision yourself. You simply made the argument? 

Colonel Levy. Yes, sir. 

Mr. Cunnincuam. And the attorney for the litigant, which in this 
case as I understand it was the Raylaine Co., made his argument ? 

Colonel Levy. Yes, sir. 

Mr. CunnincHam. And you were competing, one against the other? 

Colonel Levy. Yes, sir. 

Mr. Cunntnouam. The decision was left to the Board? 

Colonel Levy. Yes, sir. 

Mr. Cunnineuam. Now, what was the vote of that Board? Wasit 
unanimous or not? Do you know? 

Colonel Levy. Yes. The vote on the final decision on the merits was 
not unanimous because it was not a full Board decision. It was unani- 
mous for those that voted. 

Mr. CunnincHam. How many were there, 14 present ? 

Colonel Levy. No, sir; I think only four. 

Mr. Bares. Three. 

Colonel Levy. Three or four handled the final decision on the merits, 

Mr. Cunnineuam. Was this final decision handed to the others to 
approve or disapprove? 

Colonel Levy. Yes, indeed. The procedure for the Board is for the 
panel that writes the decision to seek agreement by majority vote. In 
this case it was unanimous. Then that decision is sent to the chair- 
man of the Air Force panel for waiver, that is for concurrence. Their 
signatures do not appear on the decision. 

So in this case, we have 3 signatures by the Army, unanimous, and 
2 concurrences by the chairman of the Navy and chairman of the Air 
Force panels of the Board. 

Mr. CunnincHam. But no dissents ? 

Colonel Levy. No dissents. 

Mr. Cunninouam. Colonel, in regard to the statute of limitations, 
I am a little bit confused there, as to what periods of time there might 
have been a tolling of the statute. 

Now, as I understand this, it started in 1941 and that was before 
an Army Board. 

Colonel Levy. Well, there was a Board which was constituted by 
the Seeretary which took jurisdiction from the Secretary for this par- 
ticular type of case. 

Mr. Cunnrneuam. And when did that Board assume jurisdiction! 
Was that in 1941? 

Mr. Covrrney. August 8, 1942. 

Colonel Levy. I believe it was 1942. 

Mr. CunninGHam. 1942. 

Colonel Levy. But the Secretary made it retroactive. 

Mr. CunntncHaAm. Now my question is, then, when you come to the 
Court of Claims some new act of Congress known as the Lucas Act 
made it permissible for the litigant in this case, the claimant, to take 
it away from the Board and put it into the Court of Claims. 

Now, it was before the Court of Claims a number of years, was it 
not? 
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Colonel Levy. No, sir; it is a different proceeding entirely. 

The proceeding in the Court of Claims—— 

Mr. Cunnincuam. I understand that. My question is: While it 
was before the Court of Claims, did this Board have any jurisdiction 
over it? 

Colonel Levy. Yes, I think so, sir. 

Mr. Cunnincuam. Then, taking it before the Court of Claims did 
not toll the statute for that period of time. That is my point. 

Colonel Levy. It had nothing to do. The case before the Court of 
Claims as I view it had absolutely nothing to do with the proceed- 
ings before the Board. 

Mr. Cunnrncuam. Well, while it was before the Court of Claims, 
if the Board had made a decision on it and then the Court of Claims 
had made a contrary decision, which would have ruled ? 

Colonel Levy. The Board, sir, because the Board was proceeding 
on the basis of the merits under the contract, whereas the Court of 
Claims under the Lucas Act would have awarded judgment com- 
pletely apart from the merits of the case under the contract. 

Mr. Cunnincuam. Now, maybe we can get this point cleared up. 
What effect did this decision by the Court of Claims have on this whole 
matter that we are considering ? 

Colonel Levy. Nothing, sir. 

Mr. Cunnincuam. If anything? 

Colonel Levy. Nothing. 

Mr. Cunnincuam. Should we just disregard it for the purpose of 
this hearing? 

Colonel Levy. I don’t know what your purpose is, sir, but I would 
disregard it. It has nothing to do with these proceedings before the 
Contract Appeals Board. 

Mr: Cunninouam. And if the Court of Claims had decided con- 
trary to the litigant or for the litigant, then the Board we are con- 
cerned about here, the Board that you are representing, that you filed 
your brief before, could have made any other decision it wanted con- 
trary to the Court of Claims? 

Colonel Levy. Well, now, I think if the Court of Claims had 
awarded a judgment in favor of Raylaine under the Lucas Act which 
made the Raylaine whole, I doubt whether there would be any fur- 
ther granting of relief by the Army Department, because it might 
result in a double enrichment sort of thing. 

Mr. Cunninoram. In other words, if the Court of Claims made a 
decision in favor of the Raylaine Co., the Board then could not have 
taken that away ? 

Colonel Levy. It is a question, and I am not prepared to answer it, 
but I think so. 

Mr. Cunnincuam. I think still while it was before the Court of 
Claims there must have been a tolling of the statute, because I ques- 
tion the fact whether the Board has any jurisdiction at all as long 
as it was before the Court. 

Colonel Levy. Well, in my opinion, for whatever it is worth, the 
proceedings in the Court of Claims would not toll the statute because 
it was a proceeding completely remote from the contract or from any 
legal concept that we lawyers understand. 

Mr. Cunnineuam. Then during the time it was before the Court 
of Claims, could the Board have gone ahead and held hearings on 








472 RAYLAINE WORSTEDS, INC. 


motions and briefs and made decisions, while it was pending before 
the Court of Claims? 

Colonel Levy. I think so, sir. 

Mr. Cunnineuam. That is a most unusual procedure. 

Colonel Levy. Well, because the Lucas Act is more or less a give- 
away program. : 

Mr. Courtney. Extra legal. 

Colonel Levy. The Lucas Act essentially says that if a contractor 
loses money in performing a Government contract and makes a re- 
quest beyond the scope of the contract seeking relief during those try- 
ing and troublesome years of World War II, “that a judgment may be 
awarded him. 

Mr. Cunnineuam. Well, thank you. That maybe clears it. Then 
the matter that was before the Court of Claims is as to whether or not 
they could grant over and beyond the contract ? 

Colonel Levy. Pr ecisely, sir. 

Mr. Rivers. Would the gentleman yield right there? 

Mr. Cunnincuam. Yes. 

Mr. Rivers. Really there could be double enrichment and you have 
no way of stopping it. 

Colonel Levey. Actually, I think maybe it could. It is a question 
that I don’t think has ever been decided. 

Mr. Rivers. Do you know of any cases of double enrichment as re- 
gards the Lucas Act? 

Mr. Hess. The Lucas Act expired. 

Colonel Levy. Yes, sir; it has been expired for several years. 

Mr. Hénerr. I will say to the members of the committee the Comp- 
troller General is waiting. 

Mr. Cunntncuam. I have 2 or 3 questions. 

Colonel, I was going to ask you a couple of more questions. Do you 
consider that this decision by the Board, the final decision you have 
been talking about, was based as a matter of equity or matter of law! 
I think you said it was de novo. 

Colonel Levy. I think it was based on the law. 

Mr. Cunntnenam. You said that according to law as you interpret 
it, they did some things that were not proper. 

Colonel Levy. Well 

Mr. Cunntnenam. Then you said something about de novo. 

Colonel Levy. Let me explain this, if I can. Maybe I can make it 
clear to you. 

When the Board made the decision which stated that the delay was 
excusable, I don’t agree with that decision, but I agree that the Board 
had authority to make it. 

Mr. Cunnrneuam. Now, on that point 

Colonel Levy. Legally. 

Mr. Cunninenam. I think you said you didn’t agree with it as # 
matter of law. 

Colonel Levy. No. I retract that if I said it. 

Mr. CunnincHam. You thought as a matter of law that they didn’t 
have the right to do it? 

Colonel Levy. No, sir. As a matter of law, they did have the right 
to make a finding that the delay was excusable, but I don’t agree with 
the finding of fact. 

Mr. CunninonAm. Oh, all right. 
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Colonel Levy. But I agree they had a right to make it, legally. 

Mr. CuNNINGHAM. Someone asked a question about de novo there 
and I wondered if you meant to convey the impression that court 
sitting as a board of equity had a right that it could exercise and that 
it would not exercise sitting as a court of law or a board of law. 

Colonel Levy. No, sir. 

Mr. CunNninGHAM. You understand the distinction we use in courts? 
That is what I am getting at. 

Colonel Levy. Yes, indeed. The de novo is a legal authority of 
theirs to consider a particular claim. 

Mr. Cunnincuam. And they consider the whole evidence and not 
just whether or not there have been breaches or procedure in law. 

Colonel Levy. Yes, sir. 

Mr. CunnincHAM. Now, one more question. Do you feel or do you 
know of any violation of established procedure of the Board that was 
made in this case—not for the law, I mean the merits, but as to pro- 
cedure? Do you know or not they did violate any established pro- 
cedure or rules—we don’t know what their rules are, but whether or 
not you knew of any that were violated ? 

Colonel Levy. I don’t quite understand what we mean by rules 
violated. I regard this entire case from beginning to end as a virtual 
comedy of errors from the start, with the Quartermaster General right 
down all the line. I think Mr. Field’s decision was wrong. I think it 
violated—I think his denial of jurisdiction was wrong. In that respect 
it may have violated a rule. But as to procedural rules, as to whether 
they had a right to make these decisions, I don’t find any violations 
there, sir. 

Mr. CunnincHam. Well, let me ask you: Are there any printed, 
established rules that the Board follows ? 

Colonel Levy. Yes, indeed, sir. 

Mr. Cunn1INGHAM. Those are the rules I am referring to. 

Colonel Levy. No, sir; there has been no violation of those, that I 
know. 

Mr. Cunntncuam. Then do you feel that the statute of limitations is 
any reason to raise it, unless you think there is a violation of the 
statute, that it has been run ? 

Colonel Levy. It would be against the canon of ethics for me to raise 
the statute if I thought the statute had not run. 

Mr. Cunntncnam. I ask that because counsel wanted to know why 
you didn’t and so forth. 

Colonel Levy. I didn’t think it was applicable. 

Mr. Cunninauam. I never thought there was a clear answer to his 
question. 

Colonel Levy. The reason I didn’t raise it was because I didn’t think 
it was applicable. 

Mr. Cunntnauam. That is good enough. Thank you. That is all, 
Mr. Chairman. 

Mr. Hépert. Mr. Hardy. 

Mr. Harpy. Thank you, Mr. Chairman. 

Colonel, I understood you to say earlier, that a reliable appeal was 
floating around that the Board hadn’t acted on. 

Colonel Levy. That anybody hadn’t acted on. 

_ Mr. Harpy. I don’t know who else could have acted on it. 
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Colonel Levy. Well, the Quartermaster General could have acted 
on it in 1941, sir. 

Mr. Harpy. All right. Can you tell us what that appeal was? 
What was the date of it? 

Colonel Levy. It was, I believe, October 25, 1941. 

Mr. Harpy. 13 

Colonel Levy. 13——— 

Mr. Harpy. 13 November. Does that sound more like it? 

Colonel Levy. It might,sir. Yes, I believe so, sir. 

Mr. Harpy. That is the one you consider hadn’t been acted on ? 

Colonel Levy. That is correct, sir. 

Mr. Harpy. Then you consider that the one that was acted on was 
December 11 ? 

Colonel Levy. Well, the December 11 letter was merely his offer of 
settlement, his urgent request, “I need some funds, won’t you give me 
$25,000 2?” 

Mr. Harpy. The December 11 letter made reference to the Novem- 
ber 13 letter ? 

Colonel Levy. I believe so. 

Mr. Harpy. It did. And the—well, I wanted to clear it up. That is 
the thing you talked about as being the document which prevented the 
statute of limitations from running ? 

Colonel Levy. The November 13 ? 

Mr. Harpy. Yes. 

Colonel Levy. Yes, indeed, sir. 

Mr. Harpy. Allright. Then the question comes whether or not actu- 
ally that had been disposed of. 

Colonel Levy. That had not been disposed of. 

Mr. Harpy. Isthata matter of judgment or a matter of fact? 

Colonel Levy. Well 

Mr. Harpy. Is that opinion or is it demonstrable fact ? 

Colonel Levy. Well, it is demonstrable fact in that the Board 
rendered a decision on that point. 

Mr. Harpy. Subsequently ? 

Colonel Levy. Yes, sir. 

Mr. Harpy. But isn’t it a matter of dispute as to whether or not 
it was considered in the original decision ? 

Colonel Levy. I think there is no dispute on it now. I think 
even 

Mr. Harpy. Well, in view of the fact that the Board subsequently 
acted on it, perhaps it may be considered that that eliminated the 
previous dispute. But certainly there for a period of years was a 
dispute as to whether or not that actually constituted an appeal or 
was a a matter of consideration at the time the first decision was 
rendered; isn’t that a fact? 

Colonel Levy. I am sorry, sir, I have lost you on that last question. 

Mr. Harpy. Well, my point is simply this: Isn’t it a fact that it was 
in dispute as to whether the November 13 letter, No. 1, actually con- 
stituted an appeal ? 

Colonel Levy. I don’t think there has ever been a question on that, 
sir, really. : 

Mr. Harpy. Well, we have testimony to that effect. So we will just 
let the record speak for itself on that. 

Colonel Levy. All right. 
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Mr. Harpy. Isn’t it a fact also that it was in dispute as to whether 
that had been considered by virtue of the fact that it was referred 
to in the December 11 letter and the December 11 letter was dis- 
posed of ¢ 

Colonel Levy. Well, in my opinion the appeal letter of November 
13, 1951, had never been acted upon until the very last decision by 
Colonel Bard, in 1957. 

Mr. Harpy. That clears it up. You say in your opinion ? 

Colonel Levy. That is correct, sir. 

Mr. Harpy. All right, sir. I wanted to clear up the question as 
to whether we were talking on the basis of opinion or on the basis 
of fact. 

Now, that takes care of that one. 

Now, with respect to your failure to file any brief in connection 
with the hearing on the merits in 1957, you said in effect that nobody 
objected, and I think you specifically referred to the Quartermaster 
General and the contracting officer. 

Colonel Levy. No, sir. My testimony concerning the Quartermaster 
was after the final decision came out. The Quartermaster General’s 
Office did not protest it to the point of asking for a motion of recon- 
sideration to be filed. 

Mr. Harpy. Were you aware of the fact that neither the Quarter- 
master General’s Office nor the contracting officer had any files on 
this matter that would have given them enough information to raise 
any question about the decision ? 

Colonel Levy. There the files of the Quartermaster General had 
been forwarded to the Board and had been incorporated into the 
Board’s file. I didn’t know what the Quartermaster may have had 
left. But I suspect that their files had been completed scavenged and 
cannibalized to the point where they were virtually useless, but they 
still had—if they want to examine it, the Board’s file was open to 
them, of course. 

Mr. Harpy. The Board’s file, but that might have been a far ery 
from the Quartermaster General’s files. Did you subsequently be- 
come aware of the fact that the contracting officer didn’t have any 
files or which to base a decision as to making payment ? 

Colonel Levy. No, sir. 

Mr. Harpy. He had no files at all. Would it surprise you that he 
had to get the Board’s files in order to reconcile the amount that the 
Board had decided upon ? 

Colonel Levy. It wouldn’t surprise me, sir. 

Mr. Harpy. Well, now, I am still a little bit surprised that you 
didn’t find any basis for making an argument on the merits. 

Colonel Levy. Well, may I answer that point—— 

Mr Harpy. Just one second. 

Colonel Levy. Yes. 

Mr. Harpy. Especially in the light of another statement which I 
understood you to make, that the Board had a right to make the 
finding that they did make. But I understood you to say that you 
didn’t agree with thet decision. 

Colonel Levy. That is correct, sir. 

Mr. Harpy. When you didn’t agree with that decision, it seems 
particularly in point that you failed to present them any reason on 
the merits to guide them in arriving at their decision. 
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Colonel Levy. Well, let me say this about a brief. In the first place, 
briefs are usually matters which include points of law. In this par. 
ticular case here there was only one factual issue and that was the 
excusability of delay. There was no other issue to be decided by the 
Board. 

A year or two previous to this, in 1955, Lieutenant Aidinoff and 
Colonel Maffeo, whom I regard as very exc ellent attorney s—they had 
filed a very adequate brief and complete evidence on the point which 
delineated the Government’s position with regard to the question of 
excusability of delay. And when Mr. McDermott, counsel for the 
appellant, at the very end of the proceedings filed a paper, I read the 
paper and it was nothing more than a reiter ation and a rehash of what 
he had said 2 years before. And the essence of his entire brief was 
contained in one paragraph, where he said the delay is excusable 
because of the war in the North Atlantic—it was not foreseeable, that 
is the delay in getting these French pins. Now that point had been 
covered by our office in the previous brief. And I submitted a memo- 

randum to the Board which stated that the Government relied on its 
previous arguments, its previous brief, and the evidence previously 
submitted on behalf of the Government. There was nothing more to 
add to that. 

Mr. Harpy. But the attorney for the appellant repeated his argu- 
ments and had them freshly before the Board, and all you did was 
refer back to previous arguments; is that right ? 

Colonel Lxevy. Yes, sir. But in my judgment the Board was not 
going to be any more impressed with the paper which was filed 
recently than the paper which was filed before. 

Mr. Harpy. Do you have any reason to believe that the Board re- 
freshed its memory, by even looking at those previous arguments? 

Colonel Levy. Yes, indeed, sir. Iam 

Mr. Harpy. Based on the testimony I have heard that the Board 
gave, I doubt it, very seriously. And that is the one point that it 
seems to me your position is extremely weak in. The fact that here by 
your own statement you think the Board came up with a wrong de- 
cision and yet you presented no argument at all to put across what 
you though was the proper decision with respect to the excusability 
of delay. 

Colonel Levy. I thought our office had. 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Hésert. Mr. Bates. 

Mr. Bares. Colonel Levy, you indicated earlier that in your judg- 
ment the delay was not excusable. 

Colonel Levy. That is correct. 

Mr. Bares. Now, it is true that you are there only for legal advice 
and such conclusion as that is a matter for the Board and not for you 
to decide; is that correct ? 

Colonel Levy. Ultimately, yes, sir; that is correct. 

Mr. Bares. So your statement w as a gratuitous one to the extent 
that that does not come within your jur isdiction, to decide the fact ? 

Colonel Levy. That is correct. The question was asked me as to 
what my opinion was. 

Mr. Bates. And I am interested in that: On what basis did you 
come to that conclusion ? 
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Colonel Levy. Well, the evidence concerning the facts and circum- 
stances attending the bid and the award to me clearly indicate that this 
individual ought to have known when he was resurrecting equipment 
which he had not used for years, and he knew that parts for the 
maintenance of that equipment would have to be procured from over- 
seas and he should have been aware of the fact that in 1940—I think 
this was negotiated 

Mr. Courtney. December 1940. 

Colonel Levy. December 1940, that in those days we were having a 
battle on our hands in the North Atlantic and that the transmission 
of supplies back and forth was a difficulty. To me the failure of the 
evidence to indicate that he took any cognizance of that factor made 
any steps to overcome those difficulties—it indicated to me a negligent 
attitude on his part which would not excuse the delay. 

Mr. Bares. I see. 

Now, those same delays would have occurred regardless of who got 
the contract ; isn’t that correct ? 

Colonel Levy. No, sir; because other people might have equipment 
which wouldn’t need French pins which came from England. 

Mr. Bates. You know that as a matter of fact ? 

Colonel Levy. No, sir. 

Mr. Bates. Now, the next thing is this: The attorney in testifying 
on this point, before this committee, said that this matter had never 
been disputed. It was what you call a conclusive fact, it was irre- 
futable, that they had exercised judgment in this matter, and that it 
was an excusable delay and no one had ever questioned it, for the very 
good reason, he indicated, that it was irrefutable. 

Colonel Levy. Well, the record speaks for itself. Our office in its 
brief argued to the Board that there was no evidence to show that he 
had explored these foreseeable difficulties and had taken any steps to 
correct them. 

I disagree that the facts were irrefutable. I thought our office had 
argued that point. 

Mr. Bares. Now, in reference to the question of a supplier, what is 
the position of a contractor who is unable to fill his contract because 
of the inability of a supplier to furnish the needs of the contractor? 

Colonel Levy. Well, what are his rights and obligations ? 

Mr. Bares. What is the contractor’s position? Is he liable for the 
inability of a supplier to provide what is needed ? 

Colonel Levy. Well, he wouldn’t be liable for the default or any 
liquidated damages if the failure of the subcontractor was something 
that he couldn’t avoid. 

Mr. Bates. Well 

Colonel Levy. Let’s assume that he had made arrangements with a 
subcontractor who was a reputable firm and had good, firm plans for 
performing the contract and after award for some reason there was a 
death or an explosion or a bankruptcy of some sort and the subcon- 
tractor couldn’t perform. Then I think his delay could be termed 
“excusable.” 

Mr. Bares. Then the inability of a supplier to provide these things 
under previous decisions of the Board do free contractors from their 
liability ? 

Colonel Levy. In some cases. That isthe Andresen case, sir. That 
is the leading case. 
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Mr. Bares. Yes; there are several cases, but the Andresen one was 
the one that was mentioned. 

So that is a question of fact which was up to the 17 members of the 
Board to decide? 

Colonel Levy. No, sir, only—— 

Mr. Bares. The three? 

Colonel Levy. Only the three. 

Mr. Bares. The three panel members. 

Now, I am not an attorney. But I read through this what we in- 
dicated to be the Twomey No. 7 document that was put in the record 
on yesterday, which indicated that the statute of limitations had run, 
You don’t recall reading that? 

Colonel Levy. No, sir. 

Mr. Bares. Now for my own information, then—I think it has been 
touched on recently—dilatory action on the part of the Government 
in no way vitiates the time of appeal and would toll the statute, is that 
correct? In other words, once an individual has entered his appeal, 
just because the Government itself doesn’t take action within that pe- 
riod of limitations—that is not the fault of the originator of the ap- 

peal? 

ay ‘olonel Levy. That is correct, sir. 

Mr. Bares. And that would automatically extend the period of 
time ? 

Colonel Levy. From time immemorial as far as I can see. 

Mr. Bares. Now, in reference to the contractor getting more than he 
asked for, do you understand before the final decision was rendered 
that the contractor did increase that request ? 

Colonel Levy. I didn’t recall. I didn’t regard it as too important 
whether he did or did not. 

I have seen recently the last supplemental brief filed by Mr. Me- 
Dermott, and I think in the very last sentence of it, without mention- 
ing it anywhere else, he said “Wherefore, I ask for 15 weeks.” I think 
he said something like that. 

Mr. Bares. And that is a valid request on a de novo case ? 

Colonel Levy. I didn’t think he even had to request it. Whatever 
the Board felt was an equitable—let’s say an excusable delay—I mean 
they would award him, whether he asked for it or not. 

Mr. Bares. I see. So there is nothing unusual in your judgment 
of granting more than what had been originally requesied ? 

Colonel Levy. Well, let’s say it is rare, but I don’t regard it as 
improper. 

Mr. Bates. Yes, sir. You don’t consider it to be improper ? 

Colonel Levy. No. 

Mr. Bares. Now, Mr. Shedd, when he was before us yesterday, 
thought originally that there was some question on that, but when I 
asked him about—I said “I concluded from what you said that the 
contractor had asked for an extension beyond his original request.” 

Mr. Shedd said, “Yes.” That was fairly late. That was after the 
appeal was filed. 

So on either account they had asked for more, and even if they 
hadn’t asked for more, under the de novo case, they could be granted 
more. 


Colonel Levy. Yes, sir. 
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Mr. Barres. Now, you say there were no hearings at all on the merits 
of this in 1957 ? 

Colonel Levy. No, sir; there were not. The hearing was held on the 
merits in 1954 or 1! 55, as a result of which Mr. F ield, instead of ren- 
dering a decision on the merits, went off on a tangent of no jurisdic- 
tion because of some defect which he considered in the vesting of au- 
thority in the Board by the Secretary. 

Mr. Bares. Now the counsel indicated earlier that someone should 
have represented the Government in this matter, in the final—in the 
1957 decision—— 

Colonel Levy. Well— 

Mr. Barres. And that you didn’t file a new brief on this thing. 

Colonel Levy. That is correct, sir. I filed nothing new because the 
Government's position from my observation and study of the file had 
adequately and completely been stated, and well stated, I thought. 

Mr. Bares. Was there anything new you could have added at that 
time ? 

Colonel Levy. I didn’t think so, sir. 

Mr. Bares. And the Board of Contract Appeals was there to rep- 
resent the Government as well, was that your judgment on the mat- 
ter, as far as the facts are concerned ? 

Colonel Levy. That is correct, and to make the correct decision on 
the evidence before them. 

Mr. Bares. I didn’t understand this about Weaver's decision. What 
is that about ? 

Colonel Levy. Well, let me give you how that occurred. 

I referred to the hearing on the merits which was held—was it 
1954, sir? 

Mr. Courtney. What is that ? 

Colonel Levy. Mr. Field’s decision. Or 1955? 

Mr. Courrney. The Field decision was in 1955. I can’t tell when 
the hearing was. 

Colonel Levy. Well, in 1954 or 1955, when this case first came up to 
the ASBCA, the Government filed a motion to dismiss for lack of 
jurisdiction, citing 4 or 5 different reasons why this Board should 
not decide the case on the merits, one of which was the finality of the 
General Accounting Office settlement. 

In Kuechel’s decision the motion was overruled and the case then 
proceeded on the merits. After the full hearing on the merits, with 
briefs by both sides, the case was ready for decision on the merits 
Mr. Field decided, out of the blue, you might say, that for another 
reason, not mentioned by anybody, the Board h: ad no jurisdiction, and 
just drops it there. 

Within 30 days, Raylaine presented a motion for reconside ration 
of the Field decision, and that motion, that the decision on that motion, 
was written by Colonel Weaver. 

Now, Colonel Weaver in sustaining Reg Field’s decision sustained it 
on two grounds, and that is where we were weak later on. He sus- 
tained it on one ground that he was correct. On one ground he sus- 
tained because he said that Reg Field’s decision was correct, and the 
second ground he gave was the fins ality of the GAO decision. So he 
based his sustainment of that decision partly on GAO. 

Now, a year later when the GAO withdrew the prop—I think that 
was very instrumental in the Board feeling that maybe Weaver's 
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decision might have gone the other way had he known about the 
GAO’s change of position. That is what they ee -I think at least 
they felt that way. That is why they reopened it. I don’t know 
whether that is clear to you, sir. 

Mr. Bares. Yes, I understand, that that had been set forth as the 
stumbling block, the Comptroller General’s decision. 

Colonel Levy. Y es, SIT. 

Mr. Bares. Once that thing had been removed, then it was open 
- further consideration by the Board if they saw fit. 

Colonel Levy. That left one stumbling block, the validity of Field’s 
decision basically, and the Board felt that that was wrong later on 
when they looked at it again. 

Mr. Bares. That is all. 

Mr. Heéserr. Mr. Miller. 

Mr. Mitier. No questions. 

Mr. Harpy. Mr. Chairman, could I follow just one line. 

Colonel, when did you first become aware of the alleged White House 
interest in this case ? 

Colonel Levy. It seems to me that when the case was first given to 
me in 1957, I was aware that there was some interest from higher au- 
thority up on the Hill somewhere. Whether it was the White House 
or Capitol Hill, I don’t know. 

Mr. Harpy. You don’t distinguish between the White House and 
the Capitol ? 

Colonel Levy. To me, if there is an outside inquiry or an outside re- 
quest to expedite matters, I don’t draw the distinction. I don’t interest 
myself in those things. 

‘Mr. Harpy. You were aware of it when you first became involved in 
this case, when you first had a responsibility for the case? 

Colonel Levy. Yes,sir. I heard—I was told to give the case priority 
and to move the thing along because there was some interest. 

Mr. Harpy. Now, who told you that ? 

Colonel] Levy. I believe it was my chief who told me that. 

Mr. Harpy. Who would that have been ? 

Colonel Levy. Colonel Garnett. 

Mr. Harpy. Colonel Garnett. 

Did you have any discussion with Colonel Garnett about the details 
of the alleged outside influences? 

Colonel Levy. No, sir. 

Mr. Harpy. Did you have any discussion with Colonel Garnett or 
anybody else about the alleged outside influences, particularly any 
possible press for early action by the White House at the time you 
decided not to file a brief ? 

Colonel Levy. No, sir. 

Mr. Harpy. So that the pressures had no effect on your decision 
that there was no need for the filing of any arguments? 

Colonel Levy. That is correct, sir. 

Mr. Harpy. Thank you, Mr. Chairman. 

Mr. Hézert. Thank you very much, Colonel. 

Colonel Levy. Would the committee like this decision ? 

Mr. Courtney. Colonel, why don’t you leave that with the re- 
porter? 

Coloney Levy. Thank you. 
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Mr. Courrnery. Mr. Chairman, we have the Comptroller General 
and his assistants. They are not under subpena. 

The Comptroller General I understand has a prepared statement. 
He is prepared to come forward. It would be my recommendation, 
if the subcommittee is so inclined, all of the Comptroller General’s 
representatives might be brought in at the same time. TI see no reason 
for separation of witnesses, unless the subcommittee is so advised. 

Mr. Héserr. No. 

Mr. Courrney. I make that statement for this reason. None of 
the tom gy sa in the 1942 decision are now with the Comptroller 
General. So the decision that you will have to consider this morning 
will have been made by men who succeeded the original personnel of 
1942. 

Mr. Heéperr. However, I think for the purpose of the record that 
we immediately upon the appearance of the Comptroller General— 
that you do put in the record as having been read in the record the 
1942 opinion, because that is not before the committee except at the 
preconference, 

Mr. Courrnry. No. That is prepared. We will be prepared to 
introduce that. 

Mr. Héverr. Immediately, so we will know 

Mr. Courtney. The second decision—the two decisions. 

Mr. Heeverr. The two decisions. 

Mr. Courtney. Yes. 

Mr. Hénerr. In order that they be in order. 

Mr. Courtney. That is right. May they be considered as interpo- 
lated in the record at this time, by copy ? 

Mr. Hénerr. By copy; with both of them right in here now. 


Mr. Courtney. Both of them in the record. 
Mr. Courtney (reading) : 


CoMPTROLLER GENERAL OF THE UNITED STATES 


WASHINGTON, D. C. 
DECEMBER 8, 1942. 
B-30131. 
RAYLAINE WoRSTEDS, INC., 
Manchester, N. H. 

GENTLEMEN: There has been considered your letter of September 29, 1942, 
in effect, requesting review of settlement dated September 11, 1942, which dis- 
allowed your claim for $25,462, representing a portion of the liquidated damages 
deducted in making payment for a quantity of serge cloth, furnished under 
contract No. W-669-QM-10270, dated December 17, 1940. 

Your letter is as follows: 

“We refer to your letter of September 11 regarding our claim, and respect- 
fully ask for a personal interview before the proper board under Executive Order 
9001. We believe this was recommended by the Philadelphia Quartermaster. 

“We sincerely believe that the circumstances that caused these delays were 
unforeseeable, and out of the ordinary. 

“Our total fines were well above $75,000. Our total capitalization is $200,000. 
We are not protesting the bulk of these fines as we agree they were justified. 
We do believe that relief on approximately $25,000 should be granted as we 
were in constant touch with the Quartermaster about the delay on these quan- 
tities, both by phone and letter. It was for this reason that the 10-dav notice, 
required in the contract was not written. It is our hope that we will not be 
penalized by this technically if our claim on the $25,000 is just.” 

The facts in the matter, as to which there appears no essential dispute, are 
fully stated in the settlement of September 11, 1942, and will not be repeated 
here. The liquidated damages as to which claim for remission is made, were 
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assessed pursuant to article 17 of the contract, which provides, in pertinent part, 
as follows: 

“Provided, further, That the contractor shall not be charged with liquidated 
damages or any excess cost when the delay in delivery is due to unforeseeable 
causes beyond the control and without the fault or negligence of the contractor, 
including, but not restricted to, acts of God or the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight em- 
bargoes, unusually severe weather, and delays of a subcontractor due to such 
causes unless the contracting officer shall determine that the materials or sup- 
plies to be furnished under the subcontract are procurable in the open market, if 
the contractor shall notify the contracting officer in writing of the cause of any 
such delay, within 10 days from the beginning thereof, or within such further pe- 
riod as the contracting officer, shall, with the approval of the head of the de- 
partment or his duly authorized representative, prior to the date of final settle- 
ment of the contract, grant for the giving of such notice. 

“The contracting officer shall then ascertain the facts and extent of the delay 
and extend the time for making delivery when in his judgment the findings of 
fact justify such an extension, and his findings of fact thereon shall be final and 
conclusive on the parties hereto, subject only to appeal within 30 days, by the 
contractor to the head of the department concerned or his duly authorized repre- 
sentative, whose decision in such appeals as to the facts of delay and the exten- 
sion of time for making delivery shall be final and conclusive on the parties 
hereto.” 

While the disallowance of your claim would appear to be proper on the basis 
of the so-called ‘“‘technicality”—that is, failure to give the 10-day notice of delay 
as required by the contract—the facts in the case would not justify favorable 
consideration of your claim, even if such notice had been given. 

An examination of the record shows that delays in the performance of the 
contract are alleged to have resulted from the following causes: 

Delays in obtaining replacement combs because certain supplies had to be 
imported from England; delays in the installation and repair work on the top 
manufacturing unit because of increasing war demands, loss of skilled labor 
and delays in getting materials from machine shops; delays in obtaining ma- 
chinery ; mechanical necessities to get the combing plant in operation; difficulty 
in securing combing space and sufficient tops for quick delivery; difficulty in 
securing skilled employees because persons otherwise available were working 
on nearby defense jobs; delay in making repairs after breakdown; and the top 
dyeing process being slower than expected. 

Assuming that the delays resulted from the alleged causes, such causes were 
not “unforeseeable” so as to be excusable under the quoted provisions of the 
contract, but rather those arising as ordinary hazards of business and which 
might reasonably have been anticipated at the time the contract was made. 

It was your responsibility in preparing your bid to anticipate any obstacles 
which might be encountered in performance of the work. See Carnegie Steel 
Company v. United States (240 U. S. 156, 165), where the court said: 

“* * * Ability to perform a contract is of its very essence. It would have no 
sense or incentive, no assurance of fulfillment, otherwise; and a delay resulting 
from the absence of such ability is not of the same kind enumerated in the 
contract—is not a cause extraneous to it and independent of the engagements 
and assertions of the parties.” 

Also, see Day v. United States (245 U. S. 159, 161), where the court said: 

“Qne who makes a contract never can be absolutely certain that he will be 
able to perform it when the time comes, and the very essence of it is that he 
takes the risk within the limits of his undertaking. * * * But when the scope 
of the undertaking is fixed, that is merely another way of saying that the 
contractor takes the risk of the obstacles to that extent. rR? 

The record shows that you were deliquent in deliveries under the contract 
from the early stages of performance, and that such delays resulted primarily 
from the unsatisfactory production capacity of your plant. While such delays 
may have been unavoidable, they were not such as were excusable under the 
contract. 

The law regards the sanctity of contracts. It requires the parties thereto to do 
what they have agreed to do. If unexpected impediments be in the way, and a 
loss must ensue, it leaves the loss where the contract places it. It does not allow 
a contract fairly made to be annulled and it does not permit to be interpolated 
what the parties themselves have not stipulated. (See McDermott v. Jones, 2 
Wall. 1, 8.; 18 Comp. Gen. 942, 948 ; and 16 Comp. Gen. 936, 958.) 
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Further, it is well-established law that where a contract provides for a par- 
ticular procedure in order that the contractor may secure relief, the failure to 
follow such procedure is fatal to any claim for recovery (Plumley v. United 
States, 226 U. S. 545; Seeds & Derham vy. United States, 92 C. Cls. 97, certiorari 
denied, 312 U. 8S. 697). 

Moreover, since under the plain terms of the contract, the United States be- 
came vested with the right to assess liquidated damages as therein provided, 
there is for application the well-recognized rule that, in the absence of a statute 
specifically so providing, no officer of the Government has authority to give away 
or surrender any right vested in or acquired by the Government under a con- 
tract. (See Bausch & Lomb Optical Company v. United States, 78 C. Cls. 584; 
Brawley v. United States, 96 U. S. 168; 18 Comp. Gen. 942, 950.) As stated 
by the Court of Claims in Pacific Hardware Company v. United States (49 C. 
Cls. 327, 335) : 

“It is unquestionably true that an official of the Government is not author- 
ized to give away or remit a claim due the Government. This rule is grounded 
in a sound public policy and is not to be weakened. * * *” 

The rule is applicable to the accounting, as well as administrative, officers of 
the Government, and considerations of sympathy for the possible misfortune of 
a contractor do not authorize the waiving of the rule. 

Accordingly, the settlement disallowing your claim must be, and is, sustained. 

With respect to your request for a personal interview “before the proper 
board under Executive Order 9001,” you are advised that no jurisdiction was 
conferred upon this office by said order. 

Respectfully, 
COMPTROLLER GENERAL OF THE UNITED STATES. 


COMPTROLLER GENERAL OF THE UNITED STATES 


WASHINGTON, D. ©. 
MARCH 12, 1957. 
B-30131. 
RAYLAINE WorRSTEDS, INC., 

Care of Edwin J. McDermott, attorney at law, 1128-32 Philadelphia Na- 
tional Bank Building, N. HB. corner Broad and Chestnut Streets, Phila- 
delphia 7, Pa. 

GENTLEMEN: Reference is made to your attorney’s letters of January 14 and 
January 22, 1957, relative to your claim in the amount of $25,462 for partial 
remission of liquidated damages deducted from payments made to you under 
contract No. W-699-qm-10270, dated December 17, 1940, for furnishing wool 
cloth to the Philadelphia Quartermaster Depot, Philadelphia, Pa. 

With the letter of January 14, 1957, were enclosed copies of decisions of the 
Armed Services Board of Contract Appeals dated January 21, 1955, and March 
80, 1956, ASBCA No. 1842, relative to the matter. 

In view of the additional information now available, which furnishes a rea- 
sonable basis for the conclusion that your appeal to the head of the department 
from the contracting officer’s refusal to extend the time for performance was 
proper and timely, the Office settlement of September 11, 1942, disallowing your 
claim, is being rescinded and the file is being returned to the Secretary of the 
Army for disposition. 

Further communications in the matter should be addressed to the Secretary 
of the Army. The Department’s reference in 1942 was SPFDR-167/354216 
(Raylaine Worsteds, Inc.). 


Very truly yours, 
COMPTROLLER GENERAL OF THE UNITED STATES. 


COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON, D. C. 
Marcu 12, 1957. 
B-380131. 
The Honorable the SECRETARY OF THE ARMY. 


DEAR Mr. SEcRETARY: Reference is made to eighth endorsement of June 26, 
1942, from the Office of the Chief of Finance (Department reference SPFDR- 








484 RAYLAINE WORSTEDS, INC. 


167/354216 (Raylaine Worsteds, Inc.) ), transmitting for direct settlement the 
claim of Raylaine Worsteds, Inc., Manchester, N. H., in the amount of $25,462 
for partial remission of liquidated damages deducted from payments made to 
the claimant under contract No. W-669-qm-10270, dated December 17, 1940. 

The contract required Raylaine Worsteds, Inc., to furnish and deliver to the 
Philadelphia Quartermaster Depot, Philadelphia, Pa., 250,000 yards of wool 
cloth for a consideration of $653,500. F 

Deliveries were to be made as specified, 25 percent within 185 days after date 
of receipt of notice of award and 25 percent each 30 days thereafter until com- 
pletion. Because of delays in deliveries, liquidated damages were charged in 
an aggregate amount of $49,771.09, of which only $25,462 has been protested by 
the contractor. 

By settlement dated September 11, 1942, this Office disallowed the contractor’s 
claim for the said amount of $25,462 and by decision dated December 8, 1942, 
the settlement was sustained by the Comptroller General. 

There now have been received from the contractor’s attorney letters dated 
January 14 and January 22, 1957, requesting reconsideration of the matter, rescis- 
sion of the referred-to settlement and decision, and return of the file to the 
Secretary of the Army for a decision on the contractor’s appeal as to an exten- 
sion of time for completing the contract, for the reason, in brief, that the con- 
tractor had substantially complied with the procedural requirements of the con- 
tract entitling it to such decision by the head of the Department. 

The liquidated damages in question were assessed pursuant to article 17 of the 
contract, which provides in pertinent part as follows: 

“Provided, further, That the contractor shall not be charged with liquidated 
damages or any excess cost when the delay in delivery is due to unforeseeable 
causes beyond the control and without the fault or negligence of the contractor, 
including, but not restricted to, acts of God or the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight em- 
bargoes, unusually severe weather, and delays of a subcontractor due to such 
causes unless the contracting officer shall determine that the materials or sup- 
plies to be furnished under the subcontract are procurable in the open market, 
if the contractor shall notify the contracting officer in writing of the cause of 
any such delay, within 10 days from the beginning thereof, or within such further 
period as the contracting officer shall, with the approval of the head of the depart- 
ment or his duly authorized representative, prior to the date of final settlement 
of the contract, grant for the giving of such notice. 

“The contracting officer shall then ascertain the facts and extent of the delay 
and extend the time for making delivery when in his judgment the findings of 
fact justify such an extension, and his findings of fact thereon shall be final and 
conclusive on the parties hereto, subject only to appeal within 30 days, by the 
contractor to the head of the department concerned or his duly authorized rep- 
rensentative, whose decision in such appeals as to the facts of delay and the 
extension of time for making delivery shall be final and conclusive on the parties 
hereto.” 

By his letter dated October 15, 1941, the contracting officer denied the con- 
tractor’s request for an extension of time of 6 weeks for completing the contract. 
In transmitting to the Quartermaster General the contractor’s appeal under date 
of May 14, 1942, the commanding general of the Philadelphia Quartermaster 
Depot stated in part: 

“9 It will be noted that, under the terms of article 17, a 30-day period is 
allowed the contractor in which to make its appeal. In this case the decision 
of the contracting officer was dated October 15, 1941, and the ‘letter of appeal’ 
was dated December 11, 1941, or considerably in excess of the time allowed for 
appeal. It is therefore submitted that, unless the time requirement is waived, 
the contractor is not entitled to a consideration of its appeal.” 

In fact, it now appears—and has been so found by the Armed Services Board 
of Contract Appeals—that the contractor gave notice of appeal by letter dated 
November 13, 1941, to the commanding general, Philadelphia Quartermaster 
Depot, stating that substantiating material would be furnished within a few 
days. 

With his letter of January 14, 1957, the contractor’s attorney enclosed a copy 
of a decision of the Armed Services Board of Contract Appeals dated January 
21, 1955. ASBCA No. 1842, relating to this matter. 

The Board overruled the Government’s motion to dismiss the appeal, holding 
in substance that the contractor’s appeal from the decision of the contracting 
officer “was properly taken and timely”; that there had been substantial com- 
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pliance with the contract requirement of notice to the contracting officer as to 
the cause of delay within 10 days of the beginning of the delay; that the con- 
tractor intended its appeal to be transmitted to the Secretary of War or his 
authorized representative instead of to the Comptroller General; and that the 
contractor had not abendoned its appeal. 

However, in its opinion of March 30, 1956, in the same matter, the Board 
dismissed the appeal, holding that it was without jurisdiction since, under the 
contract provisions and the pertinent authorization of the Secretary of War, 
the Quartermaster General was empowered to determine the appeal finally. 

On March 21, 1950, Raylaine Worsteds, Inc., filed a petition in the Court of 
Claims (C. Cls. No. 49550) seeking recovery under the Lucas Act of August 7, 
1946 (60 Stat. 902), as amended, of an amount estimated as $79,086.95, repre- 
senting not losses allegedly sustained as contractor and subcontractor in the 
performance of contracts and subcontracts between September 16, 1940, and 
August 14, 1945, including contract No. W-669—qm-10270. 

It is understood informally that the court dismissed the petition on Decem- 
ber 5, 1956, and that on January 7, 1957, the plaintiff moved for correction of the 
findings of fact, which motion is now pending. 

In view of the additional information now available, which furnishes a rea- 
sonable basis for the conclusion that the contractor’s appeal to the head of the 
department from the contracting officer’s refusal to extend the time for per- 
formance was proper and timely, it appears that our action on the claim was 
premature and that the contractor is entitled to have its claim disposed of by 
the Secretary of the Army or his authorized representative pursuant to the per- 
tinent provisions of the contract. Accordingly, the referred-to settlement of Sep- 
tember 11, 1942, is hereby rescinded and the file is returned herewith for your 
use in disposing of the matter. 

Sincerely yours, 
COMPTROLLER GENERAL OF THE UNITED STATES. 


Mr. Hérerr. Now in connection with the swearing in, would you 
advise that they all be sworn as a group ? 

Mr. Courrney. I would advise that they all be sworn at the same 
time. 

Mr. Héverr. At the same time. 

Mr. Courtney. They are not under subpena. They are here essen- 
tially by their own request. That is, the Comptroller General is cer- 
tainly here by his own request. 

Mr. Héverr. All right. Now bring them in. 

Mr. Courtney. Would you take your seats here, gentlemen ? 

Now let’s get them, if we can, inorder. Mr. Campbell i in the middle 
right here, the ( ‘omptroller General. Mr. Robert F. Keller, assistant 
to the Comptroller General, on his left. Right here. 

Mr. Hérerr. Step up, Mr. Keller. 

Mr. Courtney. Mr. J. E. Welch, on his right. 

Mr. Wetcn. Right, sir. 

Mr. Courtney. Mr. M. H. Lynn—we will put him on your right— 
attorney adviser and reviewer. Mr. W. L. Irvin—is it convenient for 
you on this side ? 

Mr. Irvin. Yes, sir. 

Mr. Courtney. And Mr. David M. Lambert, legislative attorney 

Allright, gentlemen. 

Mr. Hérerr. Gentlemen, the subcommittee has been directed by the 
chairman of the full committee, the Honorable Carl Vinson, to inquire 
into the circumstances concerning the letting and disposition of con- 
tract No. W-669-QM-10270, which was presented to the Armed Serv- 
ices Board of Contract Appeals and to others in file No. 1842 and which 
was also subject of a decision by the United States Court of Claims in 
file No. 48550, on December 5, 1956, and of action by the Comptroller 
General in his file No. B-92885 and B-83951, and claim certificate No. 
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1075684, together with any other fact or circumstances which may bear 
upon or be related to in any way or connected with the subjects an- 
nounced and identified by number. 

You have all participated in the handling and disposition of this 
matter and this identification will serve to advise you more specifically, 

You are appearing here not under subpena, but by request. You are 
each advised that the rules of the House and of this subcommittee will 
be fully and strictly enforced. You are advised also that the hearing 
is held pursuant to House Resolution 67 of the 85th Congress. Counsel 
will advise you of your rights under the Constitution and of the rules of 
the House. 

Mr. Courtney. 

Mr. Courtney. I take it you are adequately advised, Mr. Comp- 
troller General ? 

General Campre.i. Yes, sir. 

Mr. Courtney. Of your rights to counsel and also as to your con- 
stitutional privileges. And the same would apply to all the other 
gentlemen here present. 

Mr. Chairman, the witnesses are ready to be sworn. 

Mr. Héserr. Gentlemen, will you rise and raise your hands and 
take the oath? 

You and each of you do solemnly swear that the testimony you 
will give before this subcommittee in the matters now under considera- 
tion will be the truth, the whole truth, and nothing but the truth, so 
help you God? 

General CamMpBeEt. I do. 

Mr. Ketrrr. I do. 

Mr. Wetcu. I do. 

Mr. Lynn. I do. 

Mr. Irvin. I do. 

Mr. Lampert. I do. 

Mr. Héserr. All right, Mr. Courtney. 

Mr. Courrnry. Mr. Chairman. The Comptroller General has a 
statement, Mr. Chairman, which he is prepared to present. 

Mr. Hézert. You may proceed, Mr. Campbell. 


STATEMENT OF THE COMPTROLLER GENERAL, MR. JOSEPH 
CAMPBELL 


General Campsett. Mr. Chairman and members of the subcommit- 
tee, we appreciate this opportunity to appear before you to explain 
our part in the case of Raylaine Worsteds, Inc., which is under study 
by this subcommittee. 

The file in the case of Raylaine Worsteds, Inc., received from the 
War Department was returned to the Secretary of the Army by our 
letter of March 12, 1957, B-30131. Consequently, the exact contents 
of all matters in the file cannot now be stated, but the facts of the 
matter, as to which there appears to have been no material disagree- 
ment, are substantially as follows: 

The contract involved, dated December 17, 1940, called for delivery 
of 250,000 yards of wool serge cloth, f. 0. b. the Philadelphia Quarter- 
master Depot, in installments of 25 percent each 135 days after notice 
of award and 30, 60, and 90 days thereafter, liquidated damages at 
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the rate of one-tenth of 1 percent of the price per day to be deducted 
for late delivery. 

Delays were experienced from the beginning, and by the time all 
deliveries had been completed, liquidated damages in the amount of 
$49.771 had been incurred. 

The contractor had applied for 6 weeks’ extension of time for de- 
liveries, which would have reduced liquidated damages by some 
$25,000, but the contracting officer, after considering the matter for 
some time, denied the request. 

Further correspondence between the contractor and the Philadel- 
phia Quartermaster Depot resulted in the matter being forwarded to 
the Office of the Quartermaster General, where it was decided that the 
claim by the contractor for refund of $25,462, representing a portion 
of the liquidated damages deducted in making payments under the 
contract should be sent to the General Accounting Office for direct 
settlement. 

The claim for refund of $25,462 of a total amount of $49,771 charged 
against the contractor as liquidated damages was referred to the 
Claims Division of the General Accounting Office by the Office of the 
Chief of Finance, War Department, by endorsement dated June 26, 
1942, on the file of the Quartermaster Corps. 

The case was received in the Claims Division on June 29, 1942, 
docketed as claim No. 1,075,684, and the claim disallowed by the 
Claims Division by settlement certificate dated September 11, 1942. 

The file of our Claims Division shows that the examiner to whom the 
claim was assigned first proposed to disallow the claims on the sole 
ground that the contractor had failed to comply with the contract con- 
dition requiring written notice of the causes of delay to be given 
to the contracting officer within 10 days of the commencement of the 
delay. 

Upon review, the examiner was directed to restate the disallow- 
ance on additional grounds, since the record showed that the con- 
tracting officer had been on actual notice as to the causes of del: ay al- 
leged by the contractor. The settlement certificate of September 11, 
1942, as issued, based the disallowance on the ground that the alleged 
causes of delay were not such as could be regarded as excusable under 
the language of the contract and that the contractor had failed to 
notify the contract ing officer in writing of the cause of the delay with- 
in 10 days from the beginning thereof. 

By letter of September 29, 1942, signed by L. Wolff, as president, 
the plaintiff corporation disputed the correctness of the settlement. 
Under our procedure, the case then went to our General Counsel’s 
Office where it was reviewed. Upon completion of the review, the ac- 
tion of the Claims Division was sustained by decision of the Comp- 
troller General dated December 8, 1942, B-30131, on substantially the 
same basis as that used by our Claims Division. 

In reviewing the matter recently we have no doubt that our actions 
in 1942 should have made it clear that the disallowance was based in 
part on the finding of the contracting officer, rather than the General 
Accounting Office, that the alleged causes of delay were not such as 
could be regarded as unforeseeable under the terms of the contract. 
Only the contrac ting officer had the authority to make such a finding, 
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subject to appeal to the head of the department concerned or his 
duly authorized representative. 

On January 16, 1957, a letter dated January 14, 1957, was received 
from Mr. Edwin J. McDermott of Philadelphia, Pa., as attorney for 
Raylaine Worsteds, Inc., enclosing copies of decisions of the Armed 
Services Board of Contract Appeals dated January 21, 1955, and 
March 30, 1956, and requesting that the General Accounting Office 
disallowance of the company’s claim be withdrawn and the file re- 
turned to the Department of the Army for further consideration. 

The ground for this request was that the Armed Services Board 
of Contract Appeals had ruled that the contractor had given timely 
notice of its desire to appeal from the contracting officer’s decision 
denying its request for an extension of time, and that such request had 
been improperly disregarded. The record before this Office when 
the claim was disallowed contained an administrative report from the 
commanding officer of the Philadelphia Quartermaster Depot to the 
Quartermaster General—apparently approved by the Quartermaster 
General—which stated that the contractor’s “letter of appeal” was too 
late. 

The letter there referred to as the appeal was a letter of December 
11, 1941, which was more than 30 days after the contracting officer’s 
action, but the Armed Services Board of Contract Appeals held that 
another letter, dated November 13, 1941, within 30 days of the action, 
was a Sufficient notice of request for appeal. This holding by the 
Board would not be open to question because in the November 13 
letter as quoted in the Board’s decision of January 21, 1955, the 
claimant had expressly stated that it was writing that letter to re- 
spectfully ask for an appeal from the contracting officer’s finding of 
October 15, 1941. 

Since it was apparent after the matter was reopened with us in 
1957 that our action in 1942 had been predicated upon an erroneous 
understanding that the contractor had exhausted or failed to avail 
himself of its contractual right to further administrative review, 
whereas, according to the decision of the Armed Services Board of 
Contract Appeals, it had in fact invoked its right but had never been 
accorded the review to which it was entitled, we rescinded the settle- 
ment certificate of September 11, 1942, and returned the claims file to 
the Secretary of the Army for appropriate action. 

This action and the reasons for it were stated in the Comptroller 
General’s letter of March 12, 1957, to the Secretary of the Army. The 
claimant’s attorney, and the Claims Division of the General Account- 
ing Office were advised on the same date of the action taken. 

The action in 1957 was handled by Mr. W. L. Irvin, attorney-ad- 
viser, and reviewed by Mr. M. H. Lynn, attorney-adviser (reviewer), 
and Mr. J. E. Welch, Associate General Counsel, all of our General 
Counsel’s Office. There is no record or recollection of receipt of any 
communication, telephonic or otherwise, concerning the matter dur- 
ing the time this case was under consideration, from any person, 
office, or agency, other than the letter of January 14, 1957, from Mr. 
McDermott, and a followup letter from Mr. McDermott dated 
January 22, 1957. 

Subsequently, by letter of December 2, 1957, Mr. McDermott sent 
us a copy of the Armed Services Board of Contract Appeals decision 
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of November 27, 1957, and requested a conference with the Comp- 
troller General, apparently to discuss the question of payment of 
the amount awarded by the Board. That letter was followed up by 
a personal visit by Mr. McDermott, who was received by Mr. Welch 
and Mr. Meunier, and advised by them, as shown in Mr. Welch’s let- 
ter of December 13, 1957, that no action had been requested of us by 
the Army, but that if any action by us should be necessary in connec- 
tion with ‘any payment to be made it would receive prompt attention 
upon receipt of the necessary submission from the Department of the 
Army. The Army paid the claim, without reference to the General 
Accounting Office, which it had authority to do. 

Under date of March 21, 1950, we received a request from the At- 
torney General for a report on a Court of Claims suit filed on 
March 21, 1950, by Raylaine Worsteds, Inc., for relief under the Lucas 
Act (act of August 7, 1946, Public Law 657, 79th Cong.) from al- 
leged losses under Government contracts, including liquidated dam- 
ages for delays amounting to $79,086. The plaintiff's petition alleged 
compliance with the conditions of the act—that is, that applications 
for relief under the First War Powers Act and Executive Order No. 
9001 had been made to the War Department—and that claims for 
relief had been denied by the War Contract Hardship Claims Board. 
We replied to the Attorney General under date of July 20, 1950 
(B-93951). Our reply included reference to the Claims Division 
settlement of September 11, 1942, and the Comptroller General’s 
decision of December 8, 1942. It was also stated that by indorsement 
of March 11, 1947, the War Department had transmitted to the Gen- 
eral Accounting Office, pursuant to paragraph 301 of Executive Order 
No. 9768 a copy of a claim filed with that Department by the corpora- 
tion for verification by the General Accounting Office of the contracts 
and subcontracts referenced therein, and that a report thereon had 
been furnished to the Chief of Finance under date of June 30, 1947. 

We also received letters dated February 8 and 14, 1950, from Ray- 
laine Worsteds, Inc., signed by L. Wolff, president, requesting that 
settlement certificates be issued with respect to several contracts show- 
ing the amounts due and owing by the United States or due and owing 
by the company to the United States. Our reply dated March 22, 1950, 
B-92885, signed by Mr. Ralph E. Casey, Associate General Counsel, 
informed the company that no record had been found in the Claims 
Division of the General Accounting Office of any unsettled claim 
against the United States under the contracts in question, nor of any 
indebtedness to the United States thereunder. The letter of March 
22, 1950, also advised that under the established procedure of the 
General Accounting Office no settlement certificates are issued except 
in connection with final disposition of pending claims. The letters 
of February 8 and 14, 1950, from the company were not a request for 
reconsideration of the claim considered by us in 1942, nor were they 
treated as such by our letter of March 22, 1950. 

The action taken by our letter of March 12, 1957, was in accordance 
with established precedents of our Office in similar cases. In this 
connection, we respectfully invite the subcommittee’s attention to 
our decisions B-111490, November 7, 1952; B-113751, March 3, 1953; 
B-118929, June 28, 1954; B-122849, March 21, 1955: B-124293, March 
91, 1956; and B-129397, October 26, 1956, copies of which are attached 
to this statement. 
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Also attention is invited to the fact that the Supreme Court of the 
United States has consistently held that when a contract specifies the 
manner in which disputed factual questions should be decided, the con- 
tract procedure must be followed and must be exhausted before relief 
can be sought elsewhere. The leading cases on this point are United 
States v. Callahan Walker Co. (317 U.S. 56 (1942)); United States 
v. Blair (321 U.S. 730 (1944)); and United States v. Holpuch Co, 
(328 U.S. 234 (1946) ). 

In the Callahan Walker case, the Supreme Court held that the 
disputes clause procedure is “the only avenue of relief” so far as 
concerns disputed questions of fact. In the Blair case, the Court held 
that where a contractor has agreed to a procedure for settling dis- 
puted factual questions he is not free to disregard such procedure, nor 
can the Government be deprived of the benefits of the machinery it 
has thus created for handling contract damage claims. Likewise, the 
Supreme Court held in the Holpuch case that, in the absence of clear 
evidence that the appeal procedure prescribed in adequate or unavail- 
able, that procedure must be pursued and exhausted before the claim- 
ant may be heard to complain in Court. 

It is also important to note that the Congress itself has recognized 
the validity and conclusive nature of the disputes clause procedure. 
This refers to the so-called Wunderlich Act of May 11, 1954 (68 Stat. 
81). That act provided, among other things, that a decision rendered 
on a question of fact pursuant to such procedure— 
shall be final and conclusive unless the same is fraudulent or capricious or arbi- 
trary or so grossly erroneous as necessarily to imply bad faith, or is not supported 
by substantial evidence. 

We, therefore, believe that our action in 1957 returning the case 
to the Secretary of the Army was in accordance with the procedure 
legally required in such cases. 

While the reopening of the matter in the General Accounting 
Office after a lapse of nearly 15 years was exceptional, we know of no 
pertinent limitation, statutory or otherwise, effecting the legality of 
the action. The only statutory limitation is contained in sections 1 
and 2 of the act of October 9, 1940 (54 Stat. 1061; 31 U.S. C. Tla), 
which bars consideration by the General Accounting Office of claims 
not filed within 10 years. The claim of Raylaine Worsteds, Inc., was 
originally filed with us on June 29, 1942, well within this statutory 
period. 

Furthermore, the record in this case shows that the claimant did not 
at any time abandon his efforts to obtain relief in some form, but, 
sometime prior to August 14, 1945, filed a claim under the First War 
Powers Act and Executive Order No. 9001 for remission of a part 
of the liquidated damages assessed under this and other Government 
contracts. 

In 1947, it filed a second similar claim for administrative relief un- 
der the Lucas Act of August 7, 1946, and Executive Order No. 9786. 

In 1950, after administrative disallowance of that claim, the con- 
tractor filed a petition in the Court of Claims for relief from its al- 
leged losses, under the Lucas Act. Finally, it appears that, while the 
court action was still pending, the contractor in September 1953 pre- 
sented the claims here involved as an appeal to the Armed Services 
Board of Contract Appeals. 
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While a considerable amount of time did elapse between our original 
and final action in the case, in the light of the foregoing record, and 
of the decisions of the Armed Services Board of Contract Appeals 
that a timely appeal had been noted from the contracting officer’s rul- 
ing, we did not feel that we would be justified in refusing to correct 
our original action because of any laches by the claimant or on the 
basis that the claim had been ab: indoned. 

In conclusion, I would like to emphasize the fact that in returning 
the file to the Secretary of the Army it was solely our purpose to make 
it possible for the contractor to exercise its right to have its appeal 
decided in the manner prescribed by the contract and required by law. 
We did not direct, recommend, or even suggest that any part of the 
claim be allowed. The decision of the Board, after the file in the 
matter was returned to the Secretary of the Army, to allow the claim- 
ant $41,284.21 was not participated in by the General Accounting 
Office in any respect. 

With me today are Mr. Welch, presently acting General Counsel 
of the General Accounting Office, Mr. Irvin and Mr. Lynn, who as 
was previously indicated participated in the preparation of our action 
of March 12, 1957, returning the case to the Secretary of the Army for 
disposition. 

We shall be very glad to answer any questions you may have. 

Mr. Hésert. Thank you, Mr. Campbell, very much. 

Mr. Courtney. 

Mr. Courtney. General, I have two questions, I think. 

And I will take the last of them first, if I may. 

On page 8 of your memorandum, you take notice of the fact or you 
advert to the fact that the—— 

Mr. Héprerr. Excuseme. Off the record, Sam. 

Mr. Courtney. You advert to the fact that there were proceedings 
pending by this appellant, which I take it you say had the effect of 
keeping this claim alive. 

You especially referred in this paragraph 2 to the proceedings un- 
der the Lucas Act. Now I will ask you whether you hold in making 
that representation to the subcommittee, that proceedings under the 
Lucas Act would have the effect of tolling any statute on the matter 
of general relief ? 

General Camrsety. Counsel, may I say this: In matters of law in 
this particular case I would like to refer to our Acting General 
Counsel. 

Mr. Courrnry. Yes. I am asking you for the significance of that 
statement in the formulation of your opinion. 

Mr. Wrrcn. Well, this paragraph, sir, was designed to show that 
really the claimant in our opinion had not slept on his rights during 
all this time. It was not designed to show that it tolled any statute 
because we don’t know of any statute of limitations which applied 
in this matter. 

Mr. Courtney. Yes. Well, my inquiry is what significance would 
there be so far as action on the plaintiff’s claim or the Raylaine 
Wors‘eds clat n in the contract under consideration here and any 
proceedings which he might have taken under the Lucas Act? What 
would be the rel: ationship, in your opinion ? 
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Mr. Wetcn. The only direct relationship would be the fact that the 
claim involved in the Lucas Act proceeding encompassed an amount 
that was involved in the claim that we had before our office. 

Mr. Courtney. But whatever was done under the Lucas Act would 
have no relationship to any rights or any procedure that was prescribed 
either by law or department regulation with respect to this particular 
contract claim, No. W-669, would it? 

Mr. We cu. I believe that is correct. 

Mr. Courtney. You accept that. 

Now, then, I would ask you if you would answer this question and 
advise the committee, if you will, how your procedures in this matter 
are related to the actions under this statute. 

I refer to title 31, United States Code, section 74, and I quote: 

Balances certified by the General Accounting Office upon the settlement of 
public accounts shall be final and conclusive upon the executive branch of the 
Government, except that any person whose accounts may have been settled, the 
head of the executive department or of the Board, Commission, or establishment 
not under the jurisdiction of the executive to watch the account pertains, or the 
Comptroller General of the United States may, within a year, obtain a revision 
of the said account by the Comptroller General of the United States, whose deci- 
sion upon such revision shall be final and conclusive upon the executive branch 
of the Government. Nothing in this chapter shall prevent the General Accounting 
Office from suspending items in an account in order to obtain further evidence or 
explanations necessary to their settlement. 

Now may I say to you that this subject has been referred to by the 
Quartermaster General in the official reports in connection with this 
statute. 

I want to ask you how in these circumstances you met the prescrip- 
tion of the statute of 1 year for revision? 

Mr. Wetcn. That statute has received considerable consideration by 
our Legal Division in general accounting over the years—and the feel- 
ing has been and the position was officially taken some time ago—that 
it did not apply to settlements of claims. It applies most directly at 
least to settlements of disbursing officers. 

I don’t know just what date this regulation was promulgated, but it 
is our official General Accounting Office policy and procedures manual, 
for guidance of Federal agencies, that is published. After a very thor- 
ough study of that statute this regulation was formulated. If I may 
read it. 

Mr. Courtney. Yes. 

Mr. Wetcu. Itstates: 


Who may obtain review. 





























































































































And this is with reference to claims division settlements. 








Settlements made pursuant to title 31, United States Code, section 71—— 

Mr. Courrney. May I interrupt there. This settlement of which we 
are speaking now was made under the statute? 

Mr. Wetcnu. Yes, sir. 

Mr. Courtney. 31, 71. 

Mr. Wetcu. Yes,sir. [Reading :] 
Will be reviewed, (1) in the discretion of the Comptroller General upon the writ- 
ten application of (a) a claimant whose claim has been settled, or, ( b) the head 


of the department or Government establishment to which the claim or account 
relates, or (2) upon motion. Comptroller General at any time— 





























Mr. Courtney. Excuse me just a minute. 
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_Mr. Wetcu. By disbursing officer accounts, if I may explain, as dis- 
tinguished from Claims Division settlements. 

Mr. Courtney. Yes. 

Mr. Wetcu. Disbursing officers pay the day-to-day payments made 

by the various departments. They are subjected to postaudit by our 
office. All the vouchers affecting the payment of a disbursing officer 
for a certain period are assembled together and they are the disbursing 
officer’s accounts to which I referred. Where his Claim Division 
settlements are issued on particular individual claims as they are 
presented to our office. 
_ Mr. Courrney. Mr. Welch, the question that is raised is suggested 
in at least one decided case, that this statute confers jurisdiction on 
the Comptroller General to review a settlement of accounts on the 
application of the person who is affected thereby. In this case we 
would be speaking of Raylaine Worsteds. 

Now, Raylaine Worsteds asked that the settlement of 1942, Septem- 
ber 1942, to which you have referred specifically in your recommenda- 
tion—they asked in 1957 for a revision and a review of that earlier 
decision. 

Now, (1) they are one of the persons named who makes such an 
application under section 74, and the decision related to an action 
taken under section 71. 

I am simply asking how you met the limitation upon the Comp- 
troller General of 1 year for such review and revision. 

Mr. Wetcn. Well, as I tried —— 

Mr. Courtney. I accept your regulation, but how do you meet it 
as a legal problem ? 

Mr. Wetcu. We don’t believe that that statute applies to claims 
settlements, settlements issued by our Claims Division. And we 
have over the years considered that that was the situation. 

We have not refused to reopen a settlement after 1 year’s time, that 
is settlements issued by our Claims Division. We consistently have 
opened them upon request for reconsideration. 

Mr. Courrney. Yes, sir. Well, of course, the statute doesn’t speci- 
fy the Claims Division. The statute specifies the General Accounting 
Office, as a whole. 

Mr. Wetcn. Yes. Mr. Lynn has an observation on this. 

Mr. Lynn. We have never recognized—in fact, it has been disputed 
for a number of years. Even prior to the creation of the General 
Accounting Office, the Comptroller of the Treasury recalled that the 
Dockery Act, which was the origin of that particular section of the 
code, did not prevent a provision of settlements by the six auditors, 
who at that time had the primary jurisdiction. That, I think, was a 
decision in the Fourth Comptroller of the Treasury Decisions. This 
codification is not in the language of any statute. 

Mr. Courtnry. Nonetheless, the statute. 

Mr. Lynn. The limitation was contained in the Dockery Act prior 
to their being a General Accounting Office or Comptroller General. 

At that time the accounts of the Government were han- 
dled by the six auditors, who had jurisdiction over individual depart- 
ments, and their decisions were reviewable by the Comptroller of the 
Treasury. 

The statute at that time said that the accounts settled by the Comp- 
troller should be subject to revision within a year. 
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The Comptroller General held that that did not make the accounts 
settled by the auditors barred by a 1-year limitation, but that the 
auditors’ accounts could still be revised after the year. 

The Budget and Accounting Act of 1921 which created the General 
Accounting Office conferred on the General Accounting Office all of 
the power both of the Comptroller General of the Treasury and of the 
six auditors. And it has been ruled by our office ever since then that 
under the prior decision of the Comptroller General of the Treasury 
the Comptroller General was bound only to the extent that the Comp- 
troller of the Treasury was and that the General Accounting Office 
still had all the powers and authorities of the six auditors. 

Mr. Courtney. Well, then, we are to understand, then, that your 
conclusions and the statement of your position as it has been given 
by the Comptroller General this morning is an administrative inter- 
pretation of section 74, in the fashion you have indicated ? 

Mr. Wetcu. May I suggest that perhaps it would be appropriate 
if we submitted a legal brief as to our reasoning behind this regulation? 

Mr. Courtney. Yes. I would think so, with the permission of the 
chairman. 

Mr. Hésertr. Without objection. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 31, 1958. 
Hon. F. Epwarp H&BERT, 
Chairman, Special Investigations Subcommittee, 
Committee on Armed Services, 
House of Representatives. 

Dear Mr. CHAIRMAN: During the hearings before your subcommittee on July 
29, 1958, the question was raised as to the right of the Comptroller General to 
reopen a settlement made by the General Accounting Office after a period of 1 
year. We requested permission to submit supplementary information on this 
point. 

For the record of your subcommittee, there is enclosed a memorandum of Mr, 
J. E. Welch, Acting General Counsel, General Accounting Office, pertaining to 
this matter. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


JULY 31, 1958. 


To: John J. Courtney, Special Counsel, Subcommittee on Investigations, Com- 
mittee on Armed Services, House of Representatives. 
From: J. E. Welch, Acting General Counsel, General Accounting Office. 

This memorandum is submitted pursuant to the request of the chairman of 
the subcommittee made during the hearings on the matter of Raylaine Worsteds, 
Inc., on July 29, 1958. 

The first paragraph of section 74 of title 31 of the United States Code is a 
codification of two statutes: Section 8 of the act of July 31, 1894 (ch. 174, 28 
Stat. 207), and section 304 of the Budget and Accounting Act of June 10, 1921 
(ch. 18, 42 Stat. 24). The pertinent language of the former act was as follows: 

“Src. 8. The balances which may from time to time be certified by the audi- 
tors to the Division of Bookkeeping and Warrants, or to the Postmaster General, 
upon the settlements of public accounts, shall be final and conclusive upon the 
executive branch of the Government, except that any person whose accounts may 
have been settled, the head of the executive department, or of the board, com- 
mission, or establishment not under the jurisdiction of an executive departinent, 
to which the account pertains, or the Comptroller of the Treasury, may, within 
a vear, obtain a revision of the said account by the Comptroller of the Treasury, 
whose decision upon such revision shall be final and conclusive upon the execu- 
tive branch of the Government: Provided, That the Secretary of the Treasury 
may, when in his judgment the interests of the Government require it, suspend 
payment and direct the reexamination of any account.” 
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The 1921 act created the General Accounting Office and the Office of Comp- 
troller General and section 304 thereof contained the following: 

“Sec. 304, All powers and duties now conferred or imposed by law upon the 
Comptroller of the Treasury or the six auditors of the Treasury Department, 
and the duties of the Division of Bookkeeping and Warrants of the Office of 
the Secretary of the Treasury relating to keeping the personal ledger accounts 
of disbursing and collecting officers, shall, so far as not inconsistent with this 
Act, be vested in and imposed upon the General Accounting Office and be exer- 
cised without direction from any other officer. The balances certified by the 
Comptroller General shall be final and conclusive upon the executive branch of 
the Government. The revision by the Comptroller General of settlements made 
by the six auditors shall be discontinued, except as to settlements made before 
July 1, 1921.” 

It is thus clear that the 1-year limitation created by section 8 of the 1894 act 
was applicable only to revision by the Comptroller of the Treasury of settle- 
ments stated by the several auditors, who, although they were likewise officers 
of the Treasury Department, were otherwise wholly independent of the Comp- 
troller of the Treasury. 

During the period between 1894 and 1921 it was consistently held by the 
Comptroller of the Treasury—after a few early dicta to the contrary—that the 
j-year limitation did not affect the right of the auditors to revise their own 
settlements at any time, unless in the meantime and within 1 year the Comptroller 
of the Treasury had rendered a decision directing the revision of the settlement 
in a certain manner. 

In the light of the uniform practice of the auditors, both before and after the 
enactment of the 1894 act, to revise their own settlements, and since all the 
powers and duties of the auditors were vested in the General Accounting Office 
by the act of 1921, this Office has since its creation maintained its right to revise 
its settlements to the same extent that the auditors formerly exercised that right. 
The joining of the functions of the auditors and those of the Comptroller of the 
Currency, and the vesting of all those functions in one office, which was accom- 
plished by the Budget and Accounting Act of 1921, is obviously inconsistent with 
the continuation of revisory power of a separate authority—the Comptroller 
of the Treasury—over actions of independent officers—the auditors. The power 
of the Comptroller General over the actions of the General Accounting Office 
is inherent in his position as the head of that agency, and the attempt of the 
codifiers to substitute the General Accounting Office for the auditors, and the 
Comptroller General for the Comptroller of the Treasury, and so continue the 
procedural framework of section 8 of the 1894 act, despite the abolition of the 
separate and independent officers dealt with therein, is, we believe, neither 
necessary nor justified by anything contained in the Budget and Accounting 
Act of 1921. 

An enlightening discussion of the powers of the accounting officers in the 
revision of accounts is found in 11th Comptroller General Decisions, page 459 
(1905), wherein it was held that the auditors had the right after a year to reopen 
accounts which had been settled by themselves to correct errors either of law or 
fact. (See also 4 Comp. Dee. 303.) 

Ever since the establishment of the General Accounting Office, it has been its 
practice at any time to reopen a settlement made by it in order to correct an 
error, either for or against the Government, whether such error was based upon 
a mistake of fact or a misconception of the rights of the parties under applicable 
statutory provisions. It is true that, pursuant to section 311 (f) of the Budget 
and Accounting Act, authorizing the Comptroller General to make such rules and 
regulations as may be necessary to carry on the work of the General Accounting 
Office, the Comptroller General at one time prescribed that applications of claim- 
ants for review of settlements of their claims should be filed within 1 year after 
the date of settlement (1 Comp. Gen. 775). However, no regulation has ever 
been issued which limited the time within which the General Accounting Office 
could reopen a settlement on motion of the Comptroller General; and, even as 
to claimants, the regulation was enforced only as a matter of practicability in 
order to prevent the necessity, upon application by the claimant, of reopening 
stale claims that could not be supported adequately by the record, and was 
frequently waived, and finally eliminated, so that since 1949 the regulations of 
this Office have placed no time limitation upon the right of claimants to apply 
for review of settlements. (See 4C. F. R. 2.1; 4 G. A. O. 2065.10.) 

ec: Comptroller General. 

Mr. Keller. 
Mr. Lambert. 
B-30131,. 
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Mr. Courtney. The question is addressed to the fact that you make 
the flat statement in the course of your presentation that there is no 
limitation on the action in time—on the action which you took in 
this instance. 

Mr. Wetcu. That is correct. 

Mr. Courtney. You distinguish the tenure of statute on claims, 
although you call this a claim, and you specify in the course of your 
letter of rescission of March 12, 1957, that you are dealing with a 
revision of your previousruling. It is those two questions 

Mr. Wetcn. Yes. 

Mr. Courtney. That the brief would be addressed. 

Mr. Wetcu. We would like to 

Mr. Courtney. Because I think the Congress must know whether 
or not all of these claims of this character are revived without benefit 
of any limitation under like circumstances. 

Mr. Wexcu. We will be glad to submit a brief on that. 

Mr. Courtney. May I just have the second—the first question. 

On page 3, your first paragraph states that the disallowance—well, 
let me rephrase this. 

You state here that in the finding which was made on December 8 
1942, by the Comptroller General, that the Comptroller General 
reached the question of the merits—I am paraphrasing—of the con- 
tracting officer’s decision and that the decision as reviewed by the 
Comptroller General in 1942 was at least in part based upon a finding 
concurred in by your office—and I am quoting— 
that the alleged causes of delay were not such as could be regarded as unfore- 
seeable under the terms of the contract. 

Now my question is this: If you are to review in March, March 12, 
1957, the decision which you earlier made, are you not at one and 
the same time obligated in the same fashion as the Comptroller was in 
1942 to review the subject matter and the contents of the contracting 
officer’s decision ? 

Mr. Wetcu. No. 

Mr. Courtney. In other words, why must you not do in 1957 that 
which you did in 1942? 

Mr. Wetcu. Because in 1957 we recognized that what had been done 
by the office in 1942 was not correct. 

We believe that the people who handled the 1942 actions missed the 
real legal issue in the ease. 

They adopted the contracting officer’s findings that the causes of 
delay were not unforeseeable, when as a matter of fact that is not with- 
in the province of our office to do. 

The law is that the contracting officer’s decision on questions of fact 
is final and conclusive. 

Mr. Courtney. Unless 

Mr. Wetcu. Unless on appeal he is overruled. 

We had no right at that time to adopt those findings as our own. 
They were his findings of fact. And they were final and conclusive 
unless appealed. 

That is what really I think the 1942 action stood for, although it was 
unfortunate that the wording of the decision made it appear that they 
were our findings. Actually, they were the contracting officer’s fin 
ings. 
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Mr. Courtney. Well, let me see if I am clear on this. 

I am interested in the position of the Comptroller. So you would 
hold, then, that on a transmittal to your office of an application for 
settlement of account under section 71—that is re ally what we want. 

Mr. Wetcu. Yes. 

Mr. Courtney. Do you hold that the Comptroller may not review 
or consider the action of the contracting officer in final form ? 

Mr. Wetcu. Well 

Mr. Courtney. In order to render the settlement of the account. 

Mr. Wetcu. Where the contracting officer in accordance with the 
procedure prescribed by the contract has decided a disputed question 
of fact, we can’t question that decision. We can find it was fraudulent 
or not supported by substantial evidence or not capricious or arbitrary 
as provided by the Wunderlich Act. 

Mr. Courtney. Yes, I understand. 

Mr. Wetcu. The Wunderlich Act, by the way, in 1954, really did 
nothing more than express what the law had alw: ays been w ith respect 
to finality of a contracting officer’s decision unless appealed. 

Mr. Courtney. On findings of fact? 

Mr. We cn. Yes, on findings of fact. 

Mr. Courtney. Now I come to the second question as to the relation- 
ship of the Comptroller General to a matter of this kind. 

You exclude your right to review under the general doctrine of the 
Wunderlich case, of facts? 

Mr. Wevcnu. We feel that we are required to by that act. 

Mr. Courtney. By that act. 

Mr. Wevcn. And by the law. 

Mr. Courtney. All right. 

Now the next question is one of procedure. There was a question of 
procedure involved here, and that was the question of whether or not 
the contractor, in this case Raylaine, had a valid appeal filed and 
whether action had been taken thereon. 

Now I will ask you whether or not the Comptroller General is re- 
quired to as a matter of settlement of account, review the procedural 
undertakings of the contracting officer which led to your office by way 
of an application for settlement of account under section 71? Do T 
make myself clear ? 

Mr. We cu. I think so. 

May I answer that this way. If we had known that there had been 
a valid appeal in 1942 and it had been recognized what the real issue 
involved was—— 

Mr. Courtney. 1941. 

Mr. Lynn. 1941. 

Mr. Courtney. 1941 is the date. 

Mr. Wevcu. 1941. 

Mr. Courtney. Yes. 

Mr. Wetcn. The action taken then would have been what we really 
did in 1957 

Mr. Courtney. Well, let me see if I am clear on this. 

I take it, then, that in 1942 you are saying to the subcommittee that 
it was the duty of the C omptroller not only to consider the ruling on 
the facts and under the circumstances and within the limitations you 
have indicated, but it was likewise the duty of the Comptroller to 
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review the procedural undertakings of the contracting officer which 
by administrative processes led to your office. 

Now had you done so in 1942 when the application was made for a 
settlement of accounts, it would be clear from the record, would it not, 
that there was not only a letter of December 11, 1941, but that in the 
first part of it there was specific reference to a letter of November 
13, 1941, and that that letter has now been revived and claimed to be a 
valid and timely notice of appeal. 

That being the case, why does not the same obligation—and I make 
that assumption and you correct me if I am assuming more than I 
should in the statement of fact. That being the case, why in 1957, in 
your review, would you not be required to go over the same steps and 
go back through the letter of December 11, 1941, and if you had, you 
would be led back to the letter of November 13, 19417" And if you 
had done both of those things, you would have been able to determine 
the procedural aspects of this claim. 

Mr. Wetcu. Well, in 1957 we did go back to the November 13 letter. 
I was going to add that you assumed that we had notice of the Novem- 
ber 13 letter in our 1942 action, but as I recall, the record we had before 
us did not so indicate. 

Mr. Courtney. Well 

Mr. Wetcu. The existence of that letter. 

Mr. Courtney. No. This is in a sense hypothetical. Let me make 
the assumption. 

Now there was in existence a letter of December 11, 1941, and you 
referred to that ? 

Mr. Wetcu. Yes, sir. 

Mr. Courtney. And the Court of Claims referred to it? 

Mr. Wetcu. That is correct. 

Mr. Courtney. But in the first part of that letter there was a specific 
reference to a letter of November 13, 1941. 

Now I will ask you why—I am asking the question for procedures 
and for the protection of the Government’s interest—there would not 
be a requirement and a duty to go back to the letter of November 13, 
1941, plainly indicated on the record, and make a determination as to 
the existence, validity or what-have-you, of an appeal filed in that year 
and at that time? 

Mr. Wetcu. We would agree that there was that duty if such a 
letter had been of record and our people handling the claim had recog- 
nized its significance. 

Mr. Courtney. Well, my question is: Let us make the assumption— 
the next am Make the assumption that you had found the letter 
of November 13, 1941. What then would have been your obligation 
with reference ‘2 the settlement of this claim in 1942 under established 
procedures of the General Accounting Office? 

Mr. Wetcu. We would have taken the action then that we later 
took in 1957. That is, we would have returned it or should have re- 
turned it to the Department to permit the contractor to exercise his 
right of appeal. 

Mr. Courtney. Now, then,I take it from what you have answered- 
and let’s be clear about this, because the Congress must know what 
goes on. 

I take it, then, that the subcommittee is to understand that you 
would if you were originally reviewing this case in March 1942 
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March 12, 1957, and have on the record before you go back, and if you 
had completed the review you would have found the letter of Novem- 
ber 13, 1941, which is plainly referred to in the letter of December 11, 
1941. That being the case and having discovered that evidence, what 
would have been under ~— proce edures—what could have been the 
action of the ¢ ‘omptroller General ¢ 

Mr. Weucu. To have returned the file to the War Department, as 
we did. 

Mr. Courrney. And have made a factfinding on the matter of the 
procedural aspects of the contractor’s action up until it came to the 
Comptroller General; is that it ? 

Mr. Weicn. Well, 1 don’t know whether that would properly be 
termed “a factfinding.” We would have recognized the required pro- 
cedure and would have followed it. 

Mr. Courtney. Yes. 

Mr. Weicnu. Had we recognized it. 

Mr. Courtney. But would you be under any obligation under your 
procedures to advise Government personnel, for example, to say 
nothing of the contractor, of the procedural aspects of the contrac- 
tor’s action up until the time the matter came to you for review ¢ 

Mr. Weicn. Well, not formally, we wouldn't advise Government 
personnel. We handle our cases by formal decisions. 

Mr. Courtney. Yes. 

Mr. Wetcn. Yes. 

Mr. Courrney. But do you consider it an obligation of the Comp- 
troller in his decision to take cognizance of what you could have 
found with respect to the procedural aspects of this contractor’s claim, 
right back through to November 13,1941¢ That is the real question. 

Mr. Wexcn. I thing the answer is “Yes.” 

Mr. Courrney. The answer to that question is “ Yes.” 

Now I have no—I have one further question. 

Mr. Ketier. Mr. Courtney, if I may point out the point that you 
are pursuing there. 

Mr. Courtney. Yes. 

Mr. Kevvrr. I think you will find identical cases in these decisions 
which are attached. 

Mr. Courtney. We have not had an opportunity of doing that, but 
that is, 1 believe, a very important item for consideration. 

I noticed in your folder some penciled notations to these decisions 
by a number, and I assume 

Mr. Ketier. They are attached to the formal statement. 

Mr. Courrney. We didn’t have access to them at the time this mat 
ter came up. I have only one further question and that is with refer 
ence to the change in the amount of this claim, between the time it 
was considered in 1942 and 1957, whether the Comptroller General 
had any responsibility or any duty or any obligation with respect to 
the amount of the claim in determining it either for or against ! 

Mr. Wetcu. Well at the time we handled the claim we had no idea 
that there would be claimed before the Board any amount above that 
which had been claimed before our office. 

Mr. Courrney. In other words, the $25,000 

Mr. Wetcn. $25,000. 

Mr. Courtney. $462 


Mr. Wetcu. Yes. 
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As Mr. Campbell pointed out in his statement, we had nothing to 
say in our letter returning the file as to the amount of the claim, or 
whether it should be allowed or disallowed. 

Mr. Courtney. I observed that. But with respect to the totals 
which ultimately came up, you feel the General Accounting Office— 
or do you—had no obligation or duties with respect to the amount ? 

Mr. Wetcu. You mean do we feel that we should have cautioned 
the Department against paying any more than $25,000 should they 
find for the claimant ? 

Mr. Courrney. No. Should you have the right to review or in any 
way oversee, if you want toc all it that, the change i in the amount of 
theclaim? Do you have that right? 

Mr. Wetcu. I would say that under the W underlich law, which ex- 
pressly provides that any decision—such decision under the disputes 
clause shall be final and conclusive, that even though the coal al- 
lowed more than $25,000, if that allowance resulted from a finding 
on their part that there was an excusable cause of delay which would 
support that amount, that our office could not question their action 
unless we could find, as I said and as provided in this act—if we found 
that it was not supported by substantial evidence or was fraudulent. 

Mr. Courrney. Yes. Then to sum up, excepting in the circum- 
stances which you have indicated in Mr. Campbell’s statement, you 
would say that the disposition of this claim—and anne this is an 
unfair question. If it is, why I will withdraw it. The disposition of 
this claim, then, was strictly within the executive ae of the Goy- 
ernment ? 

Mr. Wetcu. So long as they followed the law in making their de- 
cision and in paying the claim. 

Mr. Courtney. Well, you mean so long as they followed, (1) the 
contract and the law as applied to that contract ? 

Mr. Wetcu. Yes, that is right. 

Mr. Courtney. Is that right? 

General Camrsetyt. Mr. Counsel, may I say this? 

Mr. Courtney. Yes, sir. 

General Camppeti. I think I see what you are looking for here. 
In the ordinary course we hope that we will see the record that you 
have made in this particular ease, and if I feel that it will bear 
looking into, why we wou'd in the ordinary course look into it. 

Mr. Courtney. Yes. W ell, that was the question I had. You much 
better stated it, Mr. Campbell, than I stated it, myself. That is all the 
questions I have. 

Mr. Hévert. The committee will stand in recess until 2 o’clock. 

Mr. Bates. Mr. Campbell will be back ? 

Mr. Heperr. Everybody be back at 2 o’clock, so the committee can 
have an opportunity to question. 

(Whereupon, at 12: 18 p. m., the subcommittee recessed to reconvene 
at 2 p.m. of the same day.) 


AFTERNOON SESSION 


Mr. Hésert. The committee will be in order. Mr. Courtney. I 
think when we ended, you had ended your examination. 























ing to 
im, or 


totals 
flice— 
nt 2 

tloned 
| they 


n any 
unt of 


ch ex- 
sputes 
rd al- 
nding 
would 
action 
found 
‘ulent. 
reum- 
t, you 

is an 
ion of 
. Gov- 


‘ir de- 


1) the 


here. 
if you 
| bear 


much 
rl] the 


ck, 
Pe can 


nvene 


(sl a lesa eet eet AE NOON pte 


RAYLAINE WORSTEDS, INC. 501 


Mr. Courtney. Mr. Chairman, I had ended, but I wondered if in 
the interval Mr. Welch would like to add anything to the answer he 
gave to the last question. 

Mr. Hésertr. Which was what? 

Mr. Courtney. With reference to the authority and duties of the 
Comptroller General on the review of the accounting made by the ex- 
ecutive department which resulted in the payment of $40,353 in settle- 
ment of this claim. 

Mr. We cn. I believe it would be appropriate to say that I probably 
spoke a little prematurely in indicating that this decision of the 
Board’s to pay $41,000 when only $25,000 had been claimed was finally 
conclusive. It is finally conclusive under the law only if it is suppgrted 
by substantial evidence, not fraudulent and not arbitrary or ca- 
pricious. 

Now our office has not taken any final stand on the question of 
whether that is the case or not. We have not taken an official posi- 
tion onthat. That is, it is still open, the question. 

Mr. Courtney. So to that extent the subject is still open and sub- 
ject to the review by the Comptroller ? 

Mr. Wetcu. To the official position by you ? 

Mr. Courtney. Yes. 

Mr. H&éserr. Will the Comptroller take an official position on it? 

General Campsety. Mr. Chairman, this will be the subject of a 
review by our defense accounting organization. 

Mr. Héverr. The reason that question—that is prompted by the 
question I was going to ask, even if that hadn’t been raised. And 
axel is, as a result of this particular case—it was reversed after 15 
ye It could have been just as easy to reverse any type of de- 
Se. 1 mean whereby—for instance, the complainant or the appel- 
lant had been awarded money and 15 years later the Comptroller Gen- 
eral had suddenly decided he didn’t have his money. 

Mr. Wetcu. Or he shouldn’t have it. 

Mr. Héperr. It should be a sword that cuts both ways and not 
one way. If you can rescind a decision after 15 years on one side, you 

can certainly have the power to rescind it on the other. I don’t think 
that isa healthy situation. 

Mr. Weccu. I think we do have the authority to apply that principle 
both ways 

Mr. Héserr. I am not questioning the authority. Because you 
wouldn’t have taken this action if you didn’t have the authority in 
your own mind. But by the same token, suppose that it would come 
up now—a man’s books are never closed. There should be some pre- 
scription in here, some limitation, in the law, whereby once the Comp- 
troller General makes a decision, it is effective up to X date. You can 
easily see—supposing this company had been awarded $40,000 in 1942 
and in 1958 the Comptroller General suddenly decides it was an 
erroneous decision. Where would that company be? They would 
have to give back $40,000—that company or any other company. 

Mr. Wercn. As a matter of law, I believe that that decision could 
be taken. 

Mr. Héserr. I am raising it. 

Mr. Wetcu. Yes, sir. 
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Mr. Héperr. I know in my opinion—I don’t know how the commit- 
tee feels about it. Cert: ainly, in my opinion there should be remedial 
legislation to prevent just that sort of thing. 

Mr. Wextcu. There is no statute of limitations that runs against 
debts owed the Government, generally speaking. 

Mr. Hésert. And that fact is dramatically focused, I think, in this 
particular case. I am not talking about the merits of the case. I am 
talking about the law as it exists. 

Mr. Bares. Mr. Chairman—— 

Mr. Héserr. Because certainly a firm should have the opportunity 
to know when his books are closed. 

Mr. Bares. Mr. Chairman, would you yield on that point ? 

Mr. Héperr. Yes. 

Mr. Bares. If you reviewed this file and you found out that the 
disbursement was in error, your notice of exception would be directed 
toward the disbursing officer rather than toward the company; isn’t 
that correct ¢ 

Mr. Weucu. That could be the action we would take. 

Mr. Bares. Well- 

Mr. Wetcn. On the other hand, if it were an important enough 
question, we i 1 raise the question in a decision to the head of the 
department, or we could take other action, like reporting to Congress, 

Mr. Piene. ‘But as far as you are concerned, the responsibility and 
the liability in the case rests with the one who actually wrote the 
check; isn’t that correct ¢ 

Mr. Wetcu. Technically that is correct; yes. 

Mr. Bares. Well, that is, in fact, what happens, isn’t it? Any time 
a disbursing officer makes a payment and you make out a notice of ex- 
ception, you direct it to the paymaster who attempts to get the money 
back? Isn’t that the usual format ? 

General Campsety. That is correct. 

Mr. Wetcu. Yes. 

Mr. Bares. That is correct. 

Mr. Ketier. If I could explain that one step further. To go back 
to the disbursing or certifying oflicer, depending on where the liability 
might lie. 

Mr. Bares. Yes. 

Mr. Kerier. At the same time we might also start an action against 
the claimant, or the contractor in this case. In other words, it could 
be a bekdhibe-bervelied proposition. 

Mr. Bares. Yes. 

Now if the company was out of existence, what then is the situation! 

Mr. Kerrier. Well, you would still proceed against the disbursing 
or certifying officer, who is under bond. If he does not pay up, then 
we have to sue him and the bonding company. ‘They in turn have to 
go back against the company which is nonexistent, of which you speak 
of at the present time. Of course their chance of recovery would be 
quite slim. 

Mr. Bares. Precisely. The only redress the disbursing officer might 
have, in the amount here—he is only covered by about $10,000; is it! 


Mr. Ketter. Well, the bonds vary, Mr. Bates. 


Mr. Bares. It used to be $10,000. I don’t know what it is today. 


The bond used to be $10,000. 
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Mr. Ketxier. The Chief Disbursing Officer of the Treasury. Of 
course, his bonds runs up quite high. 

Mr. Bares. Yes. Of course, this wasn’t the Chief Disbursing Of- 
ficer of the Treasury. In that case the only redress they could have 
then would be to get relief from the Congress, as far as the disbursing 
officer is concerned. 

Mr. Ketier. Yes. 

Mr. oe Yes. 

Mr. Courrnry. Mr. Chairman, may I further the question that Mr. 
Bates has asked, on the question of the bond. Now you say the bond 
of the Chief Disbursing Officer has a very high premium. Is that 
premium governed in fact by the fact that the ‘bonding company has 
this continuing liability of which you have spoken ? 

Mr. Keurér. I believe, Mr. Courtney 

Mr. Courtney. I don’t know anything about the bonding. 

Mr. Ketier. The bonding of say, for example, the Chief Disbursing 
Officer of the ‘Treasury is based on total amount of transactions that he 
is required to handle and be responsible for. 

Mr. Courtney. Well, of course 

Mr. Ketuer. That is, on the amount of the transactions that he is 
required to be responsible for. 

Mr. Courrney. Yes; but on that point : Notwithstanding the amount 
for which the disbursing officer might be liable, we start out with 
this proposition. (1) I assume that the bond is being reimbursed 
by the United States, which means you are paying for it. 

Mr. Bares. That didn’t used to beso. Is that true now ? 

Mr. Ketirer. That has recently been changed. 

Mr. Courrney. Reimbursed by the United States. 

Mr. Bares. We used to pay for our own. 

Mr. Covurrney. I understand that, but it is now reimbursed by the 
United States. Therefore, if there was a continuing liability on the 
years of the bond, I would think it would substantially affect the 
premium; isn’t that right ? 

Mr. Keuier. I would think so, yes. 

Mr. Courtney. So it would be a matter of concern to the Congress, 
since the Government is reimbursing the disbursing officer’s bond, as 
to whether or not there were some limitation placed upon the liability 
in the disbursing officer in the case put to you by Mr. Bates; isn’t 
that right ? 

(Mr. Keller nods.) 

Mr. Bares. I think we should have gone one step further when we 
decided to pay for the bonds. 

Mr. Keruer. I think we should have assured ourselves as we do in 
every other case. I see no reason for the Government getting a bond 
on these particular things, any more than carrying its own insurance. 
In the old days we used to bond ourselves. I think it cost us $10 and 
I think it was good for a maximum of $10,000 per year. But we were 
never bonded to the degree of the liabilities which came under our 
control. 

General Camppeti. Mr. Chairman. 

Mr. Hézert. Mr. Campbell. 

General Campseti. Mr. Chairman, I think I might go back to your 
question on keeping the contractor waiting. In this particular case 
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the payment was made, I think, in early 1958 and we shall certainly 
be able to check this out within a few months. 

Mr. Héserr. But still legally you could rescind this later decision 
of yours. You could say you m: ide another mistake. 

I am talking not w hat you are going to do and not what you in- 
tended to do, but I am ti alking about Ww rhs at, you can legally do. Isn't 
that correct, Mr. Welch ? 

Mr. Wetcu. Well, we would think it is never too late to arrive ata 
correct answer. 

Mr. Héverr. That is right. 

Mr. Wetcu. Yes, sir. 

Mr. Hézerr. It is fantastic: A decision reversed after 15 years, 
That is the thing. Somebody described it as elderly, which is an un- 
derstatement. 

Under the law, as you appreciate the law, you could still reverse 
this decision, again. 

Mr. Wetcu. Well, the only decision we made here, after 15 years, 
was to return the file. We didn’t allow the claim. 

Mr. Hésert. Then you could make a decision—you first made a 
decision that you wouldn’t return the file, and you returned the file, 
Now you could make a decision that you want the file back. 

Mr. Wetcn. I think it would be too late to do that, Congressman. 

Mr. Hézerrt. It wouldn’t be too late. 

Mr. Courtney. There is no statute. 

Mr. Hévert. There is no statute on it. 

Mr. Wetcu. They have acted on the action that we took. 

Mr. Heézerr. They acted before on the action you took, 15 years ago. 

(Mr. Welch nods.) 

Mr. CunnineHamM. Would the Chairman yield at that point? 

Mr. Heserr. Yes. 

Mr. Cunnincuam. Isn’t the determining point there whether or 
not you concluded action on the notice of appeal? Once that is done, 
then it is over. But as long as that notice of appeal is pending and 
undete rmined, there is no statute of limitations. As I understand it, 
that is what has been developed in this hearing. 

Mr. Wetcn. Yes, that is correct. 

Mr. Cunninouam. And there is no time limit on how long a case 
may pend once an effective notice of appeal is filed. 

Mr. Wetcu. I believe so; yes, sir. 

Mr. Cunninouam. It could go 50 years if necessary. 

Mr. Héverr. Here you have some citations of established precedents. 

Mr. Campbell, when did you become the Comptroller General, 
which year? 

General CAmpsBe.t. I took office in December, December 14, 1954, 
and was confirmed in March 1955. 

Mr. Hésert. Now, three of these rescissions occurred in your prede- 
cessor’s time—March 7, 1952, March 3, 1953, and June 28, 1954, and 
three of them during your time—Marc h 21, 1955, March 21, 1958, and 
October 26, 1956. So those are six rescissions that you have cited, 
I think. 

General CAMPBELL. Yes, sir. 

Mr. Heserr. And three in your predecessor’s term ? 

General CAMPBELL. Yes, sir. 
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Mr. Hésert. You don’t know after what length of time these rescis- 
sions took place, in these cases you cite, do you? 

General Campse.i. I haven’t the exact dates. Mr. Welch may 
have them. 

Mr. Wetcu. No, I don’t recall the facts in that regard. But I 
imagine it would be safe to say that the periods of time involved in 
those cases were not 

Mr. Heézert. Nothing like this case. 

Mr. Wetcu. Not anything like the period of time here. 

Mr. Hésert. This is the bearded case of all times. 

Mr. Hess, any questions? 

Mr. Hess. No, [ think not. I want to compliment the Comptroller 
General, Mr. Campbell, on a very thorough statement you presented 
to the committee this morning. It has cleared up a lot of ideas I had 
in my mind as to how this case could have been reversed. I think I 
am quite clear on itnow. I want to compliment you on the statement. 
I have no more questions, Mr. Chairman. 

Mr. Hésert. Mr. Hardy. 

Mr. Harpy. Mr. Chairman, I am sorry I missed a part of the Comp- 
troller General’s presentation. 

But fundamentally, is the alleged failure to act on the letter of 
November 13, 1942—is that fundamentally the basis on which the 
reversal was accomplished ? 

General Campse.t. I will ask Mr. Welch. 

Mr. Gavin. Raylaine appeal. 

Mr. Wercu. The reversal was predicated upon the discovery of 
the fact that there was this letter of November 13, 1941, which had 
elie tect a timely appeal. 

Mr. Harpy. Well, of course, you certainly—I don’t know how there 
could nave been any failure to know that that letter existed. That 
is the thing that is inconceivable to me, because the letter of Decem- 
ber 11 tha. was referred to frequently specifically carried a mention 
in it, a reference to it, to the letter of November 13. 

Mr. Wetcu. I 

Mr. Harpy. How you can dispose of the December 11 letter which 
contained in the very beginning sentence—the second sentence of the 
le.ter, the beginning of the second paragraph, specific reference to 
the letter of November 13. 

Mr. Wetcnu. Well 

Mr. Harpy. How you could dispose of the letter of December 11 
and ignore the letter of November 13, I don’t understand. 

General Camppeti. This is in 1941 ? 

Mr. Gavin. Yes. 

Mr. Harpy. 1941; that is right. 

Mr. Wetcnu. When that letter came to us, it came in the file that 
was transmitted to us by the Quartermaster General. Apparently 
that file—although I didn’t work on the case back in 1942—did not 
con‘ain the letter of November 13, which was referred to in that letter 
of December 11. 

Also, it was reported to us in the administrative report that came 
to us in 1942 that there had not been timely appeal. I imagine that 
is why the people who handled the case at that time did not inquire 
into this letter of November 13 which was referred to in the letter 
of December 11. 
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Mr. Harpy. Well, now, it has been testified to here that the letter 
of November 13 was acklowledged by the Army, but it was not ae- 
knowledged as an appeal. 

Now that brings this question—the determination as to whether 
it was an actual appeal. 

And the letter of December 11, which apparently was treated as 
an appeal, referred to the letter of November 15, and how the Comp. 
troller General’s Office could make a ruling in me face of an almost 
instantaneous reference to the letter of November 13 and ignore that 
I just can’t understand to save my life. On the face of it, it looks 
as though the Comptroller General in making his decision must have 
taken into account whatever was in the letter of November 13. 

Mr. Wetcu. Well, I don’t think that we could have taken into ae- 
count what was in the letter of November 13 because I don’t think the 
letter was in our file in 1942, 

Mr. Harpy. Well, did it ever occur to anybody in the GAO that 
maybe they should have inquired as to where that letter was and 
whether it was an appeal ? 

Mr. Weicn. Well, I think—— 

Mr. Harpy. Do you know actually that nobody did? 

Mr. Weccu. There is no indication in our file that anybody did. 

Mr. Harpy. Is there any indication that they didn’t / 

Mr. Wetcu. Only that they didn’t, on the case, in a manner that 
would indicate that they were taking into consideration the fact that 
there was such a letter. 

Mr, Harpy, I don’t want anything about indication. They acted 
on the letter of December 11 before them. And.-the second sentence 
in that letter reads: “Following your letter of November 13.” And it 
begins the paragraph and it sticks out there just like a sore thumb. 
How you can make a conclusion that they didn’t take into account 
what was in that letter—any more than you can make a conclusion 
that they did—just goes beyond me a little bit. 

Mr. Wexcu. I would concede that they probably erred in not in- 
quiring into the existence of this November 13 letter. 

Mr. Harpy. How do you make that assertion, when you don’t know 
whether maybe they did inquire into that letter. Do you know that 
they didn’t / 

Mr. Wetcu. Only the decision that they wrote indicated that they 
didn’t and there is nothing otherw ise in the files to show it. 

Mr. Harpy. Does it indicate that it didn’t any more than it might 
indicate that they did? It is blank on that, isn’t it / 

Mr. Wetcu. Yes. 

Mr. Harpy. So you made an assumption ? 

Mr. Wetcu. Well— 

Mr. Harpy. You could have just as well assumed that they did 
take it into account as assume that they didn’t take it into account! 

Mr. Weicn. The assumption that was made was that there had been 
no timely appeal and that was based on an administrative report that 

said there had been no timely appeal. 

Mr. Harpy. Does the letter of November 13 clearly take an appeal! 

Mr. Wevcu. We think it does, 

Mr. Harpy. Did you read the acknowledgment of that letter / 

Mr. Wetcu. No, sir. I don’t know that I have seen that. 
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Mr, Harpy. Well, it has been testified to that the Army acknowl- 
edged that letter, but not as an appeal. 

(Mr. Welch nods. ) 

Mr. Harpy. And when you say that that was ignored, you don’t 
have any evidence that it was ignored, any more than you have 
evidence that it was not ignored. Isn’t that a fact ? 

Mr. Wexcu. That is correct. 

Mr. Ketter. Mr. Hardy, I looked at all the files in this case, and 
although I didn’t participate in the decision 

Mr. Gavin. Talk a little louder. 

Mr. Keuier. I looked at all the files although I didn’t participate 
in either decision. But assuming the letter of November 13 is not 
in our file—and we have every reason to believe it wasn’t 

Mr. Harpy. Well—— 

Mr. Kewier. But there was no indication that the people that han- 
dled it wrote to the Army and said, “How about this letter of Novem- 
ber 13?” ‘There was no affirmative action for that statement. I can’t 
speak and I don’t think any of us can, of what the fellow was thinking 
about at the time. 

Mr. Harpy. The letter of December 11 was before your people, 
wasn’t it ¢ 

Mr. Ketter. That is correct. 

Mr. Harpy. And clearly—it sticks out very blatantly—reference is 
made to a letter of November 13. 

Mr. Kevier. That is correct. 

Mr. Harpy. And do you want to sit there and tell this committee 
that your people are so careless that they pass on the timeliness of an 
appeal when it stands right there that they wrote a letter on November 
13 and they don’t even inquire as to what that letter consisted of ? 

Mr. Keuuer. I can only say there was no record in the file that any 
inquiry was made as to—— 

Mr. Harpy. Was there any record in the file that there was no 
inquiry made ¢ a e 

Mr. Ketuer. No, sir; there was not. But ordinarily you would 
request a letter like that by a letter. 

Mr. Harpy. Well—— 

Mr. Ketter. There is no copy of such a letter being written. 

Mr. Harpy. Well. it is even conceivable that such a letter might 
have been—might have disappeared accidently from the file in GAO? 

Mr. Keucer. I don’t think that it did, but—— 

Mr. Harpy. Of course, I don’t think it did, either. But I have no 
reason for thinking it did any more than I would have for thinking 
itcdidn’t. Do you! 

Mr. Weicn. Well, Congressman—— 

Mr, Keuier. Well, I can answer that this way. In my experience 
with the GAO, I have never seen that happen. You can take that—— 

Mr. Harpy. There have been other things that disappeared from 
this file in the Board of Contract Appeals. I don’t know what hap- 
pened over here. : ‘Te 

That is an implication : I think the GAO in this instance has made an 
assumption that it would have been just as proper to assume the other 
way. I don’t know which is right. Goodness knows, I want to see 
the proper thing done in connection with this case. 
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_ But I am disturbed because the action in this case means that noth- 
ing that the Comptroller General has ever done is final. There isn’t 
any reason for me to suppose that an individual could be safe in 
assuming that an award in his favor wouldn’t backfire and a subsequent 
Comptroller General wouldn’t reverse a previous decision and go 
back and bring suit for collection and restitution. 

Now if you can do it in this case you can do it in every other case. 

There isn’t any finality about the decisions of the Comptroller 
General any more, in my book, if this stands. 

Mr. Ketter. I think—Mr. Hardy, if I may offer an answer to that— 
is that eed you do not have reversals of decisions in the ab- 
sence of new evidence centered, or a new argument presented on either 
side, whether it be the Government’s side or the contractor’s side. 

There are a number of instances where we make a decision on 
claims or any other matter. The Department may come back or the 
claimant may come back and say you have overlooked this or that. 
If we are convinced that we did overlook this or that, we do change our 
decision or action, and I think we have to change it. 

Mr. Harpy. It is the mighty poor man that won’t change his de- 
cision if he is wrong. 

Mr. Ketter. That isthe situation I am talking about. 

Mr. Harpy. But on the other hand there must be some period of 
time when these things can’t be reversed. 

I don’t see how we can live with this one, and in the face of it, I 
think you have set a precedent now that anybody might consider that 
he is in line for a reversal of opinion, or a reversal of decision, and 
may be under pressure for restitution for contracts or settlements that 
are supposedly to have been completed years and years ago. If 
somebody came along and found a supposed mistake—frankly, I don’t 
even concede as of now that it has been established that the letter of 
November 13 wasn’t an appeal, on the basis of the testimony we have 
received. There have been people who expressed an opinion that it 
was an appeal. 

Mr. Wetcn. Congressman, may I say that the Court of Claims 
recognized that letter of November 13 as an appeal. 

Mr. Harpy. Oh, yes, sir; they sure did. And they reversed them- 
selves on just as tenuous ground as you have. 

Mr. Kuun. No. He mentioned the Court of Claims, Mr. Hardy—— 

Mr. Harpy. Court of Claims, oh, excuse me. 

Mr. Kuun. The Board of Contract Appeals I thought you had in 
mind, 

Mr. Harpy. The Board of Contract Appeals. I don’t know about 
the Court of Claims. I don’t recall it came up in there. 

That is the thing that bothers me—that I don’t see any finality in 
anything the Comptroller General has ever done. 

Mr. Hésert. Are you through, Mr. Hardy? 

Mr. Harpy. Yes. 

Mr. Héserr. Mr. Gavin. 

Mr. Gavin. Evidently you base your decision on reopening the case 
on this letter of—is it November 13—the apeal, I mean this appeal. 
Evidently—the question has been asked why Raylaine didn’t pursue 
the matter. I can’t understand why they didn’t pursue it. Maybe 
Raylaine assumed that you knew that they had an appeal and un- 
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favorable action was taken against them. But when you reopened 

your case you felt that there was some justification for reopening the 

case on the basis of this appeal which had heretofore not been recog- 
nized ; is that right ? 

Mr. We cn. Yes, sir; that is correct, and the fact that the Board 
had decided that that was a proper appeal. 

Mr, Gavin. Yes. And if Raylaine had, after they had submitted 
that letter, pursued the matter and not let it drift up until the years— 
when did they open their case with this attorney by the name of 
McDermott? When did he open that up? What year was that? 

Mr. Wetcu. Well, that was in the early fifties. 

Mr. Gavin. Early fifties. Then you reviewed it and you felt there 
was some justification by the apeal and for reconsidering, in view of 
the rescinded action that had been taken and reopened the case? 

Mr. Wetcu. Yes, sir. 

Mr. Gavin. You felt it was justified, and that the appellant had the 
right to present his case for consideration ? 

Mr. Wetcnu. Yes, sir. 

Mr. Gavin. Which was finally determined ? 

Mr. Wetcn. That is correct. 

Mr. Gavin. From what testimony I have listened to, I can’t see why 
this letter hadn’t come to the attention of the Comptroller General 
long before it did. 

Mr. Wetcu. The indications are that the file that was sent to us in 
1942 by the Army was the file that had been sent to the Quartermaster 
General of the Army from the Philadelphia Quartermaster Depot, 
and apparently that letter of November 13 was not in that file. 

Mr. Gavry. Yes, but when you did find it you felt, then, that there 
was justification for this man’s case being considered for the claim 
that he had made? 

- Mr. Wevcu. Well 
Mr. Gavin. You based your decision 
Mr. Wetcu. When it was brought to our attention, and the letter 

reading as it did, that they were asking for an appeal, and the Board 

deciding that it was a proper appeal—— 

Mr. Gavin. Were there any other cases that may take several years 
and where matters hadn’t been developed satisfactorily, that would 
come to the attention of the Comptroller General? Certainly any 
appellant would have the right if he had some justification for so 
doing to present at least his case to be heard, which is exactly what 
they were trying to do, and they were finally given that opportunity, 
by which a decision was rendered in their favor ? 

Mr. Wetcn. That is right. They convinced us that we did not have 
proper jurisdiction back in 1942 because there had been a proper ap- 
peal, and we felt we had no alternative but to recognize that fact. 

Mr. Gavin. Right. Leave this Raylaine case out of it. Supposing 
another case came and there were several years intervening, and you 
examined the case and was requested to examine the case, and even 
though there has been a number of years intervening you felt the ap- 
pellant had some justification, certainly you would take such action 
again in the future as you did in this particular case; is that not 
right ? 

Mr. Wetcu. I think that is correct. 
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May I follow through on the statement I made a minute ago; that 
the Court of Claims did mention the fact that this November 13 ‘letter 
was a proper appeal. 

I have the Court of Claims’ decision here. On page 11 this state. 
ment is made. This is the court, that is, the finding of fact of the 
Commissioner of the court. 

This decision was appealed from by plaintiff on November 13, 1941, less than 
30 days after the rendition thereof, in conformity with the provisions of the de- 
lays damages clause of the contract. 

The court seemed to recognize that that was a proper appeal. 

The Board held that it was a proper appeal. And when that came 
to our 

Mr. Héserr. Now—— 

Mr. Gavin. Wait a minute. Let him continue. 

Who recognized it was a proper appeal ? 

Mr. Wetcn. The Court of Claims. 

Mr. Gavin. Yes. And then who? 

Mr. Wetcu. The Board, the Armed Services Board. 

Mr. Gavin. You say the Court of Claims recognized it as a proper 
appeal. Then who? 

Mr. Wetcu. The Armed Services Board of Contract Appeals. 

Mr. Gavin. That it was a proper appeal. And then the Comp- 
troller General thought it was a proper appeal ? 

Mr. Wetcu. When we finally obtained the letter and read the lan- 
guage of it—it requested an appeal expressly. 

Mr. Gavin. All were in accord that the appellant had a basis for a 
proper appeal for reconsideration of his case ! 

Mr. Wexcu. Well, we—our decision was that the Board’s decision 
appeared to be supported by substantial evidence, that is, that there 
was a proper appeal. 

Mr. Kuuwn. I think—Mr. Courtney ought to clear up that one ref- 
erence that Mr. Welch made to the Court of Claims, that they recog- 
nized it isa proper appeal. That isn’t quite so. 

Mr. Courrney. I missed that. I was engaged with Mr. Hardy at 
the moment. Would you read it into the record? I did not hear the 
question. 

Mr. Wetcu. I stated it was in the findings of fact of the Commis- 
sioner, which forms a part of the decision of the court. 

Mr. Kuun. Well, I was referring specifically to a paragraph of 
their decision contained on page 2 of the decision. 

Mr. Courtney. Read it out loud. 

Mr. Kunn. Which says: 


There is some question as to whether the plaintiff appealed from this deci- 
sion within 30 days specified therefor in the contract. But the record does reveal 
a letter by the plaintiff to the contracting officer giving notice of appeal on Noven- 
ber 13, 1941. The case was subsequently forwarded to the Quartermaster Gen- 
eral in Washington, with another more detailed letter from the plaintiff dated 
December 11, 1941, which the contracting officer in his letter classified as the 
letter of appeal. The letter of November 13, 1941, was not mentioned to the 
Quartermaster General, and was evidently not forwarded to him. However— 





then dropping down, it says: 


The letter of December 11, 1941, was evidently treated as an adequate appeal, 
however, and the Quartermaster General denied recovery to the plaintiff for only 
the first two causes mentioned above. 
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Mr. Wetcu. Well, I would question whether or not that is absolutely 
correct. 

The Quartermaster General did not consider the letter of December 
11, as an appeal because he sent it over to the Comptroller General to 
decide. 

Mr. Kunun. Well, my only point, Mr. Welch, is that you are refer- 
ring to the Court of Claims. So I read from the Court of Claims 
decision on that one point. 

Mr. Wevcu. There are a number of references in here with regard 
to that November 13 letter. 

Mr. Héserr. Is the committee to understand that the Court of 
Claims really never decided the point, then ? 

Mr. Kun. They didn’t have to pass on that. 

Mr. Ilénerr. They did not pass on it. 

Mr. Hess. They didn’t have to. 

Mr. Heéserr. | know they didn’t have to, but did they? They cannot 
pass on it. 

Mr. Courtney. The court reached the conclusion which Mr. Kuhn 
has read. It was obiter, however, to the decision which they rendered. 
Therefore, it is an opinion, if you please—— 

Mr. Gavin. An opinion, But they didn’t enter any protest. 

Mr. Héserr. Wait a minute. Let us get this straight. 

Mr. Courrney. It was an opinion. It was obiter, or their conclu- 
sions from what they heard. But it was not necessary re the decision 
which they rendered. 

Mr. Gavin. What was that you said a minute ago—— 

Mr. Courrnry. It was obiter, over and above— 

Mr. Gavin. Explain it. You are a lawyer. Explain it. 

Mr. Courrnry. Over and above a finding which the court was re- 
quired to make in order to render its deci ision. Another way of ex- 
pressing it would be to say it was a voluntary remark or a volunteered 
remark, perhaps better stated. 

Mr. Osmers. Gratuitous. 

Mr. Héserr. Do you understand it, Mr. Gavin / 

Mr. Gavin. I understand it quite clearly now. 

Mr. Courtney. Gratuitous is a paver way of expressing it. 

Mr. Gavin. All I am interested in now is: The opinion that was 
reached by the Comptroller Gene ska was in order, unless there is some 
law on the book which outlaws any case after a certain number of 
years. Evidently there is no law on the book. Then it is a matter for 
C ongress, if they are concerned about a situation of this kind, to estab- 
lishing en: ting laws determining the length of time after which a 

case can be considered that has be en apper aled. 

Mr. Courtney. That is the legislative purpose of inquiry. 

Mr. Hépserr. Very well stated. 

Mr. Courtney. Exactly right. 

Mr. Heserr. Mr. Welch, let us get these dates. The Court of Claims 
decision was what date ¢ 

Mr. Weicu. December 5, 1956. 

Mr. Hépert. Now, relying on that Court of Claims position as in- 
terpreted by you, the ¢ ‘omptroller General then rendered his decision ? 

Mr. Wetcu. No. We relied on the letter of November 13, the lan- 
guage in the letter, and the manner in which the Board had interpreted 
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that letter to be an appeal. We relied on the letter and the decision of 
the Board saying it was a proper appeal. 

Mr. Héserr. All right. Let us approach it this way. What date 
did the Board take jurisdiction, which it had previously consistently 
denied? What was that date? 

Mr. We cu. I think that was January 1955—was it? 

Mr. Hésert. January 1955. 

Mr. Ketier. June 1957. 

Mr. Hésert. June what ? 

Mr. Wetcu. Well, the first decision of the Board 

Mr. Lynn. March 30, 1956, was the one we acted on. 

Mr. Wetcu. That is the one that said they didn’t have jurisdiction. 

Mr. Hépsert. March 30, 1956? 

Mr. Lynn. Yes, sir. The application of Mr. McDermott to the 
General Accounting Office was dated January 14, and it enclosed copies 
of decisions of the Armed Services Board of Contract Appeals dated 
January 21, 1955, and March 30, 1956, and those were the decisions of 
the Board which ultimately reached the conclusion that the Board had 
jurisdiction of this appeal, that there had been a timely appeal, and 
the Board was willing to hear it, except it didn’t feel it could grant any 
relief as long as there was an outstanding settlement by the Comp- 
troller General. 

Mr. Hésert. That is what I wanted to clear up in my own mind. 

Mr. Lynn. Yes, sir. 

Mr. Hénerr. Because I was confused there. In the area where the 
Board had taken a position that it could do nothing until the restrie- 
tion of the Comptroller General was removed. However, that was to 
hear it on its merits. That was the proposition. In other words, the 
Board held that it would take jurisdiction provided the certificate— 
what do they call it ? 

Mr. Lynn. Settlement. 

Mr. Hésert. Of settlement, would be removed by the Comptroller 
General in order to hear the case on the merits; is that a correct state- 
ment ? 

Mr. Lynn. Yes, sir; I think that is correct. 

Mr. Hénert. Mr. Campbell, since this case has come to your atten- 
tion, or even before, when it was in its primitive form, of decision, did 
anybody attempt to suggest to you in any manner, shape, or form, or 
by communication, written, oral, or otherwise, as to how the decision 
should go? 

General Camprety. No, sir. 

Mr. Hénert. Who else worked on this case ? 

General Camppety. Mr. Welch and Mr. Lynn and Mr. Irvin. 

Mr. Hénert. I ask each one of you three gentlemen the same queston. 
You can reply individually, please. You, Mr. Lynn. 

Mr. Lynn. No, sir. 

Mr. Hésert. Nobody attempted to influence you ? 

Mr. Lynn. So far as I recall, nobody ever communicated with me 
about the case at all during the time it was under consideration. 

Mr. Hésert. You based your entire decision on the written letter of 
Mr. McDermott and the files ? 

Mr. Lynn. And the file: yes, sir. 

Mr. Héserr. You, Mr. Welch? 
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Mr. Wetcu. To the best of my knowledge, no one contacted me on 
this case from the outside other than Mr. MeDermott. 

Mr. Hépert. And you, sir, Mr. Irvin? 

Mr. Irvin. To the best of my knowledge, nobody called me, con- 
tacted me on the case, even to the extent of when it was going to come 
out. 

Mr. Héserr. When was the first time it came to your knowledge that 
the White House had an interest ? 

Mr. Irvin. You are speaking to me, now? 

Mr. Hésert. I am speaking to you, now. 

Mr. Irvin. When I saw it in the papers here recently. 

Mr. Hésert. You, Mr. Campbell ? 

Mr. Campset. I think that is about the time I first heard of it. 

Mr. Hésert. You, Mr. Keller? 

Mr. Ketter. I heard of the case—I didn’t participate in the case, 
but I heard of the case, Mr. Chairman, and I will have to check my 
dates to be a precise—about 2 weeks ago, from probably today, when 
I received a call from a newspaperman, about 10 o’clock one night 
to ask me what I knew about the case. I told him I had never hear 
of the case. I imagine there has been some reference to it here at the 
Capitol that particular day. 

Mr. Hézert. That is the first time it came to your attention ? 

Mr. Ketier. Yes, sir. 

Mr. Hésert. You, Mr. Welch? 

Mr. Wetcn. The newspaper account of it was the first thing that 
brought my attention to the case. 

Mr. Hésert. You, Mr. Lynn? 

Mr. Lynn. The same answer. 

Mr. Hésert. Mr. Lambert, I am not leaving you out. 

Mr. Lampert. I heard about it when it first came out in the news- 
papers and discussed it with John. He talked with me about it. 

Mr. Gavin. Would the gentleman yield ? 

Mr. Héperr. Yes. 

Mr. Gavin. Your name is? 

Mr. Lynn. Lynn. 

Mr. Gavin. yen. How long have you been with the Government ? 

Mr. Lynn. Since 1949; yes, sir. 

Mr. Gavin. 1949. And how long have you been with the Govern- 
ment ? 

Mr. Wetcn. Twenty-three years, and all 23 years in the General 
Accounting Office. 

Mr. Gavin. Twenty-three years in the General Accounting Office? 

Mr. Wetcn. Yes, sir. 

Mr. Gavrn. You are eminently qualified to talk. 

You: How long have you been ? 

Mr. Irvin. Since 1929. 

Mr. Gavin. And how long—your name? 

Mr. Kerier. My name is Robert Keller. Twenty-three years with 
the General Accounting Office, excluding 4 years with the Navy during 
the war. 

Mr. Gavin. And 

Mr. Lampert. I have been in the General Accounting Office since 
1955. Prior to that I started my Government service in 1951. 

Mr. Héserr. Mr. Miller, any questions? 
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Mr. Mitter. No questions. 

Mr. Hésert. Mr. C unningham ¢ 

Mr. CunnincHam. Mr, Chairman, I have just 1 or 2 questions. 

I want to go back to this notice of appeal. Is it a fact, or it is a fact, 
is it not, that there was a writing in the form of a letter somewhere 
in the file, that is in evidence now as the letter of November 1941! 

Mr. Wetcu. Well 

Mr. Cunnincuam. That mentioned about an appeal. 

Mr. Wetcu. Apparently that is correct. I have never seen that 
letter. 

Mr. Cunnincuam. I would like to ask you this question, now, 
whether you saw it or not / 

As a matter of fact, if what under the rules of the Board would con- 
stitute an appeal was afaas by a letter or writing in 1941 and was 
overlooked or ignored or otherwise not acted upon by the Board, 
that failure to do coeaians would not deprive the R: aylaine W orsteds 
of its right of appeal, if it had perfected it. No matter what matter 
of time would eats you still couldn’t take their right away if they 
had done their part. 

Mr. Wetcu. We believe that is correct, sir. 

Mr. Cunnineuam. And that had much to do with the basis of the 
decision, did it not? 

Mr. Wetcu. That was the sole basis of our decision. 

Mr. Cunnineuam. In other words, you can’t hold somebody who 
is innocent and who has done their part for the negligence of the 
Board or someone on the Board, which in this case would be held to 
be the Government, I assume. 

Now, what rules do you have as to what form of a notice is neces- 
sary to constitute a notice of appeal? Do you have any regulation 
on it? 

Mr. Wetcu. There is no prescribed form for an appeal that I know 
of. 

I think any letter—an appeal from a contracting officer’s decision? 

Mr. CunnINGHAM. Yes. 

Mr. Wexcn. Under the disputes clause of the contract to the head 
of a department. 

Mr. Cunntncuam. Yes. 

Mr. Wetcu. There is no form that we know of. 

Mr. CunnineuaM. Do you require it to be writing? 

Mr. Wetcu. Only it to be in writing and state that it is an appeal. 

Mr. Cunntncuam. That would constitute an appeal ? 

Mr. Wetcu. Tothe best of our knowledge, it would. 

Mr. Cunntneuam. Have you seen this exhibit, the letter referred 
to of November 1941? 

John, where is it? Let’s show it to him. It is here as an exhibit. 

Mr. Wetcu. I have not seen the letter, itself. 

Mr. Cunnincuam. I would like you to look at it and tell me 
whether that would constitute an appeal. That is the best way to get 
at it. 

Mr. Wetcnu. I might explain we knew what that letter stated be- 
cause it was quoted in the Board’s decision. 

Mr. Cunntneuam. I will let you look at the original. Let us have 
no question about it. That is the best evidence. That is it. 


(Mr. Kuhn hands.) 
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Mr. Wetcu. Well, as we stated in our statement, in Mr. Campbell’s 
statement, this letter of November 13 expressly says: 

We are writing this to respectfully ask for an appeal from the decision in 
your letter of October 15. 

That language to my mind is sufficient to constitute an appeal. 

Mr. Cunnincuam. Let me ask the Chairman: Do you consider 
that a sufficient notice of appeal ? 

Mr. Camppe... I did, yes. 

Mr. Cunnineuam. And has that been the custom to the Board 
through the years? 

Mr. Campse.i. On advice of my General Counsel. 

Mr. CunnrnenAm. And you would accept such a notice written 
that way today, as a perfect notice of appeal, or sufficient notice of 
appeal 

General Camppety. I think we would. 

Mr. Cunnincuam. Now, I believe you also stated that the statute 
does not run against the Government. Ifa person has a claim against 
an individual, the statute of limitations does not run ? 

Mr. Wercn. I think asa general rule. There are exceptions to that. 

Mr. Cunnincuam. I asked that question because it was stated here, 
not by a witness but from a member of the committee, the 15 years is 
fantastic. 

A constituent came to me last year where he had received a notice in 
the form of a letter from the General Accounting Office asking him 
to pay the Government what they claim was an overpayment made to 
him clear back in 1943, when he was working at an Army camp on a 
construction job. I figure that is just exactly 15 years. 

Mr. Weicu. Yes, sir. 

Mr. CunniInGHAM. Or 14 years—1943-57, is when he came to me. 
That is 14 years. 

Now, have you run into those cases of that kind ? 

Mr. Wetcn. I know that there are a few such cases. I think they 
are exceptional cases, 

(Mr. Kuhn aside.) 

Mr. Wetcu. Apparently we have some of those cases involving 
long periods of time in our transportation claims work. 

Mr. Cunntncuam. Well, as a matter of fact, this was turned over 
to the district attorney, in my home county, for the southern district 
of Iowa. I don’t know what the outcome of it has been. But appar- 
ently there was no statute to bar that, in 14 years’ time, and nothing 
had been done, No claim had been made against this fellow in that 
length of time. So if that rule applies, it is certainly equitable to 
give extended time to a litigant who is served a notice in writing that 
he perfected or wanted an appeal. You would agree with that? 

Mr. Wetcn. Yes, sir; I think it should work both ways. 

Mr. CunntncHaAm. That is all, Mr. Chairman. 

Mr. Heserr. Mr. Bates. 

Mr. Bates. Mr. Welch, when you quoted from the Court of Claims, 
from what page did you read ? 

Mr. Wevcu. I read from page 11, about the second sentence from the 
top of the page. The decision of December 5, 1956, that 1s. 

Mr. Bares. How does that page start ? 

Mr. Wetcn. “Condition precedent to the granting of an extension.” 
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Mr. Bares. Yes. 

Mr. Wetcu. “Period.” 

Mr. Bates. Yes. So you read “this decision was appealed from by 
plaintiff on November 13”—that is what you read ? 

Mr. Wetcu. That is what I read, yes. 

Mr. Bates. Also on page 23. 

Mr. Wexcu. There are other statements in here to the same effect, 

Mr. Bates. It says that— 

The contracting officer incorrectly said that there was no notice of appeal 
within 30 days of his decision required by the contract and never laid plaintiff's 
letter of appeal of November 13, 1941, before the Quartermaster General. 

Now, as Mr. Kuhn read back on page 2, it states there is some 
question as to whether the plaintiff appealed from this decision within 
the 30 days specified therefor in the contract. 

Then later it says the letter of December 11, 1941, was evidently 
treated as an adequate appeal, however. 

I would suggest, of course, there was some question in the mind 
of some people. Do you read this that there is some question as to 
whether the plaintiff appealed from this decision as to the view of 
the court or just the fact that there is some question generally in the 
minds of some people? Because later on, they rather affirmatively 
suggest—— 

Mr. Wetcu. Yes, they do. 

Mr. Bares. Or, as a matter of fact, flatly state that the contracting 
officer incorrectly said that there was no notice of appeal. I am ask- 
ing how you interpret the language on page 2? 

Mr. Wetcn. Well, that part that you read is followed by a further 
clause reading— 
but the record does reveal a letter by the plaintiff to the contracting officer 
giving notice of appeal on November 13, 1941— 
which indicates that in that particular sentence the court was recog- 
nizing that the letter of November 13 was a letter of appeal. 

Mr. Bares. The rest of that sentence says that, doesn’t it? 

Mr. Wetcn. Yes, sir. 

Mr. Bartrs. I had many questions I wanted to ask the Comptroller 
General. Certainly there was every reason to ask a lot of questions 
as we developed these hearings. But it seems to me that the questions 
that I had in mind have already been adequately answered. So I 
don’t have any further questions. 

Mr. Hésert. Mr. Osmers. 

Mr. Osmers. Mr. Chairman, I would like to ask a question that 
has been asked before several times of the Comptroller General in 
various forms. 

You know of no instance, Mr. Campbell, where any pressure or in- 
fluence from anyone was brought to bear on your office at any time 
while this Raylaine case was being considered by any other Govern- 
ment office ? 

General Campsety. No. I have had a personal discussion with each 
one of the gentlemen involved and I find no evidence of any approach 
toward them, or to anyone else in my office. 

Mr. Osmers. Mr. Campbell, are you familiar with the final deci- 
sion in the Raylaine case, that was reached by the Armed Forces 
Board of Contract Appeals? 


— 
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General Camrsett. I am not sure—well [aside]. I am not sure I 
am thoroughly familiar with it, Mr. Osmers. 

Mr. Osmers. Well, you are aware of the fact—— 

General Campse.i. That a sum of money was paid to them. 

Mr. Osmers. From what you do know of it and from the way that 
it went through your office, you know of nothing improper or illegal 
about that action ? 

General Campsett. I would like to say it hadn’t gone through our 
office. Since it had left our office and gone back to the Board for con- 
sideration, we have had no further action to take upon it. 

The only action remaining now would be that as a result of this dis- 
cussion here and on the basis of the record that we receive, we hope, 
we shall probably look into the amount of the payment. 

Mr. Osmers. Would that be a normal procedure in the General 
Accounting Office or is that something you would do because there 
has been public notice brought to this case ? 

General Campse.L. Well, it has been done before. Our audit divi- 
sions would look at a case of this kind. 

Mr. Osmers. You would review it? 

General Camppety. Yes. 

Mr. Osmers. I see. 

General Campnect. We would review many others, which would 
never come to Congress, probably. 

Mr. Osmers. Now, the chairman of the subcommittee directed sev- 
eral, I think, very pertinent questions to the witnesses with regard to 
the statutes of limitations in these fields. I don’t happen to agree that 
we should have statutes of limitations running either way, that is 
against the appellant or against the Government, for a lot of reasons. 

But I would like to ask you, sir, whether you feel that Congress 
should enact as a matter of law statute of limitations either upon 
appellants or restraints upon the Government in connection with the 
length of time during which appeals can be made or refused. 

General CampsetL. Mr. Osmers, I think our position would have to 
be that we would like to be certain that where errors do occur, they 
could be corrected. 

Mr. Osmers. It would—— 

General Campseti. And this would require time. And the rare 
case such as we have here I don’t think would offset the great disad- 
vantages, or disadvantage to the Government of the opportunity to 
correct errors at any time that it may show up. 

Mr. Osmers. I would agree with that conclusion, myself. That is 
all I have, Mr. Chairman. 

Mr. Héserr. Allright. Thank you very much. 

Mr. Courrnry. Mr. Chairman, with the exception, then, of the 
brief which is to be filed by the Comptroller General on their construc- 
tion of section 74 of title 31. 

Mr. Heéperr. Yes. 

Mr. Courtney. That would complete the inquiry of the Comptroller 
General. 

Mr. Hérerr. Thank you, gentlemen, very much. We appreciate 
your time and cooperation. 

General Campse.tt. Thank you. 

Mr. Gavin. We have no further witnesses ? 

Mr. Hésert. No further witnesses. 
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Mr. Courtnry. Now, can the committee have an executive session 
here ? 

Mr. Héserr. Yes. 

The committee will be in order, please. 

Now, members of the committee, on yesterday, under instructions, 
a letter was prepared to Mr, Sherman Adams, the assistant to the 
President, and signed by the chairman and hand delivered to the 
White House by Mr. Lloy ‘d Kuhn of our staff. 

In order to have—the letter then was read into the record yesterday 
afternoon. I now have a reply to that letter, and I think it best 
that Mr. Courtney reread the letter to Mr. Adams and then I will 
read the reply, so we will know exactly what we are talking about, 

Mr. Courtney, read the letter. 

Mr. Courtney (reading) : 

Monpay, JULY 28, 1958. 

My Dear Mr. ApAMs: The subcommittee has been directed by the chairman 
of the full committee under the authority of House Resolution 67 of the 85th 
Congress to inquire into the handling and disposition of Armed Services Board 
of Contract Appeals Case No. 1842, a claim of Raylaine Worsteds, Inc., which 
had a Government contract for textile manufacture at Manchester, N. H., be- 
tween December 1940 and its liquidation in November 1955. The contract was 
No. W-669-QM-10270 

This hearing is being conducted in executive session pursuant to the Rules 
of the House and the rules of the subcommittee, copies of which are the first 
enclosure. 

There has been presented in evidence before the subcommittee a memorandum 
dated April 2, 1957, in the handwriting of Roswell M. Austin, former member 
of the Board, ~ehic h reads as follows: 

“APRIL 2, 1957. 

“Because of intervention of Mr. Adams from the White House, and some Con- 
gressman, I understand that sentiment is growing to grant another oral hearing. 

“Thoughly I deeply resent the intrusion, which I think is highly unethical, I 
am willing to ‘go along’ with another hearing. 

“. Mie ee 

A photostatic copy is the second enclosure herewith. 

There has likewise been presented a memorandum dated July 26, 1956, ad- 
dressed to the members of the Armed Services Board of Contract Appeals, signed 
by Joseph A. Avery, a member with which your name has been associated. A 
photostatic copy is the third enclosure herewith. 

There has ‘ been presented a memorandum to the Army panel of the Board 
dated April 5, 1957, signed “C. Robert Bard, Colonel, JAGG, Deputy Chairman,” 
in the oan paragraph of which reference is made to “outward influence.” A 
letter bearing your name and addressed to you has been identified with the docu- 
ments referred to in this memorandum. The memorandum is the fourth en- 
closure herewith. 

Mr. Allen S. Grew, of Manchester, N. H., and now an employee of Plymouth 
Teachers College, has likewise testified that he addressed at least two letters 
to you with reference to this subject matter. 

The subcommittee has directed that you be presented with the information 
above referred to for such action as you may consider appropriate. 

House rule XI 25 (m) provides as follows: 

“(m) If the committee determines that evidence or testimony at an investi- 
gative hearing may tend to defame, degrade, or incriminate any person, it shall— 

(1) receive such evidence or testimony in executive session ;” 
and House rule XI 25 (m) (2) provides as follows: 
“(2) afford such person an opportunity voluntarily to appear as a wit- 
ness ;”’, 

In accordance with the rule and the subject matter herein referred to, the 
subcommittee desires to afford you an opportunity voluntarily to appear as 
a witness at an executive session of the subcommittee on Wednesday, July 30, 
1958, at 10 o’clock in the forenoon in subcommittee room 304 in the Old House 
Office Building. 
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This letter is being conveyed to you by hand in view of the time limit in the 
matter. 

I would appreciate your prompt advice in the premises. 

Sincerely yours, 

F. Epw. Hésert, Chairman, 

Hon. SHERMAN ADAMS, 

The Assistant to the President, 

The White House. 


Four enclosures as listed. 

That letter was delivered by arrangement with the secretary to 
Mr. Adams by Mr. Kuhn on yesterday noon. 

Mr. Hésert. Now, members of the committee, the reply to that 
letter was hand delivered to my office today from the White House 
for Mr. Adams, and I will ask Mr. Courtney to read it. 

Mr. Courtney (reading) : 


THE ASSISTANT TO THE PRESIDENT 


THE WHITE HouskE, 
Washington, July 29, 1958. 
Hon. F. EpwarRD HEBERT, 
Chairman, Subcommittee for Special Investigations, Committee on Armed 
Services, House of Representatives. 

Dear Mr. HéBert: I have your letter of July 28, 1958, in which you call my 
attention to certain documents presented in evidence before your subcommittee 
in its inquiry into the handling and disposition of the claim of Raylaine Wor- 
steds, Inc. You also state that your subcommittee desires to afford me an op- 
portunity voluntarily to appear as a witness. 

The only thing that I know about the Raylaine Worsteds matter is that over 
the period 1954-58 I received some 7 or 8 letters from Raylaine, which I routinely 
referred to the military aide to the President with the request that he obtain 
drafts of suggested replies. 

In due course, these drafts were received by my office from the military aide 
and, with minor editorial changes made by my office staff, were signed by me 
and sent out to Raylaine. 

In no instance did I send any of the incoming letters to, nor have any com- 
munications with, the Armed Services Board of Contract Appeals or any mem- 
ber thereof. 

Since the foregoing is the only information that I can give to your subcom- 
mittee, I feel that under these circumstances my appearance before your sub- 
committee would not serve any useful purpose. 

Sincerely, 
(Signed) SHERMAN ADAMS. 


Mr. Bares. Mr. Chairman, before we adjourn this meeting, I have 
one question I would like to ask counsel—as a matter of fact, two 
questions. First of all, have you been through all the files and ex- 
amined them carefully ¢ 

Mr. Courrney. You mean the McDermott ¢ 

Mr. Bares. No; all of these files in this case? Are you familiar 
with all the files in this case ¢ 

Mr. Courrney. I am familiar with substantially all of the files of 
the Armed Services Board of Contract Appeals from—and I put a 
time limit on it—the decision on the jurisdictional, that is, the matter 
\f jurisdiction by the Board and subsequent. 

Mr. Bares. Now os ave all the papers 

Mr. Courtney. Now I do not—I want to answer your question com- 
pletely. I do not “express any familiarity with the earlier evidence 
or with the evidence that was produced in 1941 and 1942, other than 
that as I have indicated to you, and those subjects related only to the 
procedural matters. 
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Mr. Bares. Now, to the best of your knowledge, have all the files of 
the Oversight Committee been turned over to this subcommittee, to 
the best of your knowledge ? . 

Mr. Cocrtney. There was a formal letter of transmittal and a 
formal delivery of the documents which have been identified by num- 
ber, some 400 of them. 

Mr. Bates. Now was there anything in these files that indicated that 
Congressman Bass of New Hampshire was involved in this case in any 
way ¢ 

Mr. Courtney. In the files received from the Legislative Oversight 
Committee, Mr. Bass was not mentioned. 

Mr. Bares. In any other documents that have come up: Was he 
involved in this company in any way ? 

Mr. Courtney. I answer that by saying that I have not examined 
into the corporate structure, or the corporate books. If he was con- 
nected with the corporation in any way, I have not gone to that ex- 
tent. So I would have to answer your question by saying that I do 
not know from personal examination what the records of the corpora- 
tion would support. 

Mr. Hépert. And they are not part of this record. 

Mr. Courtney. And they are not part of this record. From 1941 
on to and through the date at which we take up the hearings before 
the Armed Services Board of Contract Appeals, which would be 
1954; 1953 was the filing and action in 1954. And in that period I do 
not find any mention or any reference to Representative Bass. Does 
that answer your question ? 

Mr. Bares. Yes. 

Mr. Hézerr. Now the committee will stand—the committee will 
recess subject to the call of the Chair. 

All right, Sam. 

(Whereupon, at 3:30 p. m., the subcommittee adjourned to the call 
of the Chair.) 

(The following communication was received after the subcommittee 
had recessed on July 29, 1958. 

(The subcommittee in executive session on August 1, 1958, ordered 
that it be included in and printed as part of the record. The com- 
munication and attachments are as follows :) 

DEPARTMENT OF THE ARMY, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D.C., August 1, 1958. 


In re Raylaine Worsteds, Inc., Armed Services Board of Contract Appeals, Army 
panel, No. 1842. 
Hon. F. Epwarp HEBERT, 
Chairman, Committee on Armed Services, Subcommittee on Special Investi- 
gations, House of Representatives, Washington, D. C. 

DreaR Mr. CHAIRMAN: When the Inspector General and an assistant in my 
office, Mr. Montague Shanahan, were going over the above-mentioned file in ac- 
cordance with instructions from the Secretary of the Army, a draft of a pro- 
posed reply to a letter of 25 March 1957 was in the file. A copy of this 25 March 
1957, letter was not in the file and diligent search by all concerned failed to pro- 
duce it in any of the Army files. The Inspector General, however, traced the 
copy through the Chief of Staff’s Office, which acts as liaison for White House 
communications, and found that this letter of 25 March 1957 had been returned 
with a draft of the reply in a routine manner. Inasmuch as this letter could 
not be found a request was made to the Executive Office for a copy of the same. 
Copies of this letter together with the regular routing slips are inclosed herewith. 
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1. Letter dated 25 March 1957 from Allen S. Grew to Sherman Adams inclosing 
copy of Comptroller General’s opinion of 25 March 1957. 

2. Routing slip dated 26 March 1957 from A. J. Goodpaster, staff secretary, to 
Col. Robert A. Schulz. 

“tae nein slip dated 27 March 1957 from Dale J. Crittenberger to Colonel 
aylor. 

4. Routing slip dated 28 March 1957 from Col. B. F. Taylor, Deputy Secretary 
of the General Staff, to Colonel Schulz, inclosing draft of proposed reply to the 
Raylaine letter. 

5. Routing slip from Col. Robert L. Schulz to Mary Burns inclosing draft of 
reply. 

6. Letter 1 April 1957 from Sherman Adams to Mr. Grew, whieh is a revised 
copy of the draft reply. 

This information is being furnished in order to complete the file in the above- 
entitled matter and, as far as we can learn, this will give the «committee all avail- 
able documents in the Department of the Army. 

Sincerely yours, 
FRANK G. MILLARD, General Counsel. 
6 incls. as stated. 


THE WHITE HOUvsE, 
THE ASSISTANT TO THE PRESIDENT, 
Washington, April 1, 1957. 
Re Government contracts. 
Mr. ALLEN S. GREw, 
97 Salmon Street, 
Manchester, N. H. 

Dear Mr. Grew: Thank you for your recent letter and enclosure concerning the 
status of the appeal of Raylaine Worsteds, Incorporated, before the Armed Serv- 
ices Board of Contract Appeals. 

I am informed that Raylaine’s attorney submitted to the Board a Motion for 
Reinstatement of Motion for Reconsideration and Rehearing. This new motion 
is based upon the rescission by the Comptroller General, on March 12, 1957, of his 
office settlement of September 11, 1942. I have been assured that the motion is 
being considered by the entire Board and that its decision can be expected within 
possibly one month. 

I hope this information will be helpful to you. 

Sincerely, 
SHERMAN ADAMS. 
4s. 


Tue Wuite Hovss, 
Washington, 29 March 1957. 
Mary BURNS. 
Mary: Attached is a draft reply for the Governor’s use in responding to Mr. 


Grew. 
R. L. 8. 
From : Col. Robert L. Schulz, U. 8. Army, Military Aide to the President. 


DEPARTMENT OF THE ARMY, 
OFFICE CHIEF OF STAFF, 
Washington, 28 March 1957. 
Memo for : Colonel Schulz. 
Subject: Raylaine Worsteds, Inc. 
Attached hereto is a draft reply for Gov. Adams’ use in replying to Mr. Grew. 
This draft was prepared by the Army Contract Appeals Panel. 
B. F. TAYLOR, 
Colonel, GS, 
Deputy Secretary of the General Staff. 


28794—5 885 
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[Draft] 


DEAR ————: Thank you for your recent letter and enclosure concerning the 
status of the appeal of Raylaine Worsteds, Inc., before the Armed Services 
Board of Contract Appeals. 

I am informed that Raylaine’s attorney submitted to the Board a Motion for 
Reinstatement of Motion for Reconsideration and Rehearing. This new motion 
is based upon the rescission by the Comptroller General, on March 12, 1957, of his 
office settlement of September 11, 1942. I have been assured that the motion is 
being considered by the entire Board and that its decision can be expected within 
possibly one month. I hope this information will be helpful to you. 


THE WHITE HOUSE, 
Washington, 27? March 1957. 
Colonel Taytor: Forwarded to the Department of the Army for a draft reply 
for Governor Adams’ use in replying to Mr. Grew, with further reference to Mr. 
Grew’s letter of July 19, 1956. 
Request that a reply reach this office by 2 April 1957. 


From: Colonel Robert L. Schulz, U. S. Army, Military Aide to the President. 
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RAYLAINE, 
Manchester, N. H., March 25, 1957. 
Hon. SHERMAN T. ADAMs, 
Assistant to the President, 
White House, Washington, D. C. 


DEAR SHERM: Enclosed is a copy of a letter from the Comptroller General 
relative to the Raylaine Worsteds claim about which I had written you earlier. 
Will you use your good offices and lend your support to ask the Secretary of 
the Army to promptly refer the file to the Armed Services Board of Contract 
Appeals for disposition? 
Will appreciate your help in this matter and feel confident your weight will do 
much to bring it to a conclusion. 
With kindest personal regards, I am, 
Very truly yours, 
Allen, 
ALLEN S. GREw. 
97 Salmon Street, 
Manchester, N. H. 


[Copy] 
COMPTROLLER GENERAL OF THE UNITED STATES 


WASHINGTON 
MaArkcH 12, 1957. 

B-30131. 

RAYLAINE WORSTEDS, INC., 

Care of Edwin J. McDermott, Attorney at Law, 
1128-82 Philadelphia National Bunk Building, 
N. E. Cor. Broad & Chestnut Sts., 
Philadelphia 7, Pa. 

GENTLEMEN : Reference is made to your attorney’s letters of January 14 and 
January 22, 1957, relative to your claim in the amount of $25,462 for partial 
remission of liquidated damages deducted from payments made to you under 
contract No. W-669-QM-10270, dated December 17, 1940, for furnishing wool 
cloth to the Philadelphia Quartermaster Depot, Philadelphia, Pa. With the let- 
ter of January 14, 1957, were enclosed copies of decisions of the Armed Services 
Board of Contract Appeals dated January 21, 1955, and March 30, 1956, ASBCA 
No. 1842, relative to the matter. 

In view of the additional information now available, which furnishes a rea- 
sonable basis for the conclusion that your appeal to the head of the department 
from the contracting officer’s refusal to extend the time for performance was 
proper and timely, the Office settlement of September 11, 1942, disallowing your 
claim, is being rescinded and the file is being returned to the Secretary of the 
Army for disposition. 

Further communications in the matter should be addressed to the Secretary 
of the Army. The Department’s reference in 1942 was SPFDR 167/354216 
(Raylaine Worsteds, Inc.). 

Very truly yours, 
(8S) JosePH CAMPBELL, 
Comptroller General of the United States. 


GENERAL ACCOUNTING OFFICE WITNESSES BEFORE SUBCOMMITTEE FOR SPECIAL 
INVESTIGATIONS House COMMITTEE ON ARMED SERVICES ON THE CASE OF Ray- 
LAINE WoORSTEDS, INc., JULY 29, 1958 


Joseph Campbell, Comptroller General of the United States. 
Robert F. Keller, assistant to the Comptroller General. 
J. E. Welch, Acting General Counsel. 

M. H. Lynn, attorney-adviser (reviewer). 

W. L. Irvin, attorney-adviser. 

David M. F. Lambert, legislative attorney. 
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[Copy D] 
Mr. ALLEN S, Grew, 
Raylaine Worsteds, Inc., 
Manchester, N. H. 


DEAR ALLEN: As requested in your letter, inquiry has been made with refer- 
ence to a decision by the Armed Services Board of Contract Appeals in the appeal 
of Raylaine Worsteds, Inc. 

I am informed that a decision by the Board, dated March 30, 1956, dismissed 
the appeal on the ground that the Board did not have jurisdiction to determine it. 

Raylaine then requested a hearing upon a motion before the full membership 
of the Board in order to ask the Board to reconsider the earlier decision. The 
request was granted and this hearing was held on April 27, 1956. On May 10, 
1956, Raylaine’s attorney filed with the Board a brief in support of its motion. 

It appears that the full Board is now considering the matter, which involves 
a number of difficult issues. However, an early decision is expected in this mat- 
ter, probably within a month. 

Personal regards, 

Sincerely. 


[Copy C] 


{Revised per Mr, Avery] 


RAYLAINE WORSTEDS, INC. 
ASBCA No. 1842 
28 MARCH 1957 
Office Chief of Staff: C. Robert Bard, Colonel, JAOC, Member, ASBCA. 
Attention : Col. B. F. Taylor. 

1. Reference is made to the referral slip, Office of the Chief of Staff, March 
27, 1957, which referred to the Armed Service Board of Contract Appeals for 
preparation of a draft reply, correspondence between the Honorable Sherman 
T. Adams and Mr. Allen 8S. Grew, on the above subject. 

2. Draft reply is inclosed, with one copy marked for Chief of Staff, attention: 


-~- 


W.H.L. O. 
©. ROBERT BARD, 


Colonel, JAOC, Member, ASBCA. 
1 Inel. 


ExuHrBit 10—-A 


[Copy B] 
Mr. Epwin J. MCDERMOTT, 
1006-12 Philadelphia National Bank Building, 
N. E. Cor. Broad & Chestnut Sts., Philadelphia 7, Pa. 


Dear Mr. McDermott: Receipt is acknowledged of your letter of 28 March 
1957, with inclosure, addressed to the Honorable Wilber M. Brucker. You re- 
quest an opportunity for discussion with the Secretary. 

Your Motion for Reinstatement of a Motion for Reconsideration and Rehear- 
ing in the appeal to which your letter and inclosure are pertinent has been set 
for hearing by the full membership of the Armed Services Board of Contract 
Appeals on 22 April 1957. As you know, this Board is the designated representa- 
tive of the Secretary of the Army to hear and determine such appeals as fully 
and finally as might the Secretary himself. Accordingly, it would appear that 
no good purpose would be served by granting your request in advance of the 
scheduled hearing. 

Sincerely yours, 
F.. H. H1eGins, 
Assistant Secretary of the Army (Logistics). 
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ExHIBIT 10-B 
LAW OFFICES 
Epwin J. McDERMoTT 
1006-12 Philadelphia National Bank Building 
N. E. Cor. Broad & Chestnut Sts. 


PHILADELPHIA 7, PA. 
MARCH 28, 1957. 
OSA. 095 Raylaine Worsteds, Inc. 3-28-57. fw 3-12-57. 
ASA (LOG). 095 Raylaine Worsted, Inc. 3-28-57. fw 3-12-57. 
Re Raylaine Worsteds, Inc., contract No. W-669-QM-10270. 
Ref: SPFDR 167/354216 (Raylaine Worsteds, Inc. ). 


Hon. WILBER M. BRUCKER, 
Secretary of the Army, 
The Pentagon, Washington, D.C. 

DEAR Mr. SECRETARY: This has reference to letter dated March 12, 1957, from 
the Comptroller General of the United States, addressed to the undersigned, copy 
whereof is enclosed herewith. 

It is requested that the undersigned, who is attorney for Raylaine Worsteds, 
Inc., be given an appointment at your convenience for the purpose of discussing 
this matter. 

We look forward to your reply. 

Respectfully, 
EpwWIN J. McDERMoTT. 
Incl. 


{Copy A] 


RAYLAINE WORSTEDS, INC. 
ASBCA No. 1842 
5 APRIL 1957 


OASA (Log), Armed Services Board of Contract Appeals, Army panel. 


1. Reference is made to the letter, dated 28 March 1957, addressed to The 
Honorable Wilber M. Brucker by Mr. Edwin J. McDermott, attorney for Ray- 
laine Worsteds, Inc. Mr. McDermott inclosed a copy of an action by the Comp- 
troller General of the United States and requested an opportunity to discuss the 
matter with The Secretary of the Army. 

2. Mr. McDermott’s letter is one of three attempts by him and his client to 
bring outward influence to bear on the disposition of a motion, filed on 18 March 
1957 and now pending before the Armed Services Board of Contract Appeals. 
The motion is designed to obtain a reconsideration of a former action of the 
Board holding that the Board is without jurisdiction to determine the appeal 
of Raylaine Worsteds, Inc. The orderly processes of the Board having been in- 
voked, the motion is set for hearing on 22 April 1957 before the full Board. 
Upon completion of the hearing, a formal decision will be prepared. 

3. In view of the above, it appears that no useful purpose would be served 
by granting Mr. McDermott’s request. 

4. Inclosed is a reply prepared for the signature of the Assistant Secretary 
of the Army. 

C. Ropert Barb, 
Colonel, JAGC, Deputy Chairman. 


[234] 
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APPENDIX 


APPENDIX I 
ARMED SERVICES BOARD OF CONTRACT APPEALS 
APPEAL OF RAYLAINE Worsteps, INc., UNpbER Contract No. W669—QM-10270 
ASBCA No. 1842 
APPELLANT'S BRIEF 
FACTS 


sy contract W-669-QM-—10270, dated 17 June 1940, appellant furnished 250,000 
yards of cloth, serge, olive drab, 18 oz. light shade, all foreign wool; and 50,000 
yards of cloth, serge, olive drab, 18 oz. dark shade, all foreign wool, for total 
consideration of $653,500. The contract provided for assessment of liquidated 
damages at the rate of 1/10th of 1% of the price of such cloth which price ranged 
from $2.575 to $2.67 per yard. The contract provided that: 

- the contractor shall not be charged with liquidated damages or any 
excess cost when the delay in delivery is due to unforeseeable causes beyond the 
control and without the fault or negligence of the contractor including, but not 
restricted to, acts of God or the public enemy, acts of the Government, fires, 
floods, epidemics, quarantine restrictions, strikes, freight embargoes, unusually 
severe weather, and delays of a subcontractor due to such causes unless the 
Contracting Officer shall determine that the materials or supplies to be fur- 
nished under the subcontract are procurable in the open market.” 

The delivery schedule of the contract provided for deliveries : Twenty-five per- 
cent within 135 days after the date of receipt of the notice of award; then 25% 
each 30 days thereafter for three periods. This resulted in the following 
schedule: 


Delivery date by— Light shade, | Dark shade, 

yards yards 
May 4, 1941 dite, esi pees 2g 50, 000 12, 500 
June 3, 1941 : attendee . — 50, 000 12, 500 
July 3, 1941 . : 50, 000 12, 500 
Aug. 2, 1941 50, 000 12, 500 


Appellant’s deliveries of light shade commenced May 6, 1941 and continued 
until December 9, 1941. Appellant’s deliveries of dark shade commenced July 
2, 1941 and continued until December 18, 1941. 

All deliveries were late. The number of days late ranging to 139 days. Liqui- 
dated damages in the amount of $49,753.46 were assessed. The appellant, by 
letter of July 9, 1941, sought an extension of six weeks of extensional time. 
After the contracting officer by decision of October 1941, denied the exten- 
sion of time and timely appeal was made by appellant under date of Novem- 
ber 18, 1941, appellant by letter of December 11, 1941, whereby reconsidera- 
tion was requested, stated that the remission of six weeks liquidated damages 
amounted to $25,462.00. 

The proceedings thereafter are fully set forth in the prior opinions of the 
Board viz. Opinion sur ©. Robert Bard, Colonel, JAGC, dated 11 June 1957; 
Opinion sur Charles A. Weaver, Colonel, JAGC, dated 9 August 1956; Opinion 
sur Reginald Field, dated 30 March 1956; and Opinion sur Doane F. Keichel, 
Colonel, JAGC, dated 21 January 1955. 
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The cause of delays which appellant now asserts to be excusable under the 
contract is the delays in supply of replacement French pins to appellant by 
R. H. Hood Company. The facts set forth in this brief will relate thereto. 


QUESTION INVOLVED 


Where delays in deliveries of worsted cloth are due to the inability of the sole 
source of supply of repiacement pins for French combs to make shipments of 
such pins due to the action of the enemy in World War II, has not an excusable 
cause of delay been established? 


ARGUMENT 


Appellant’s plant was equipped to manufacture worsted cloth. For the worsted 
system of spinning, wool top must be made. The operations involved in making 
wool top for the worsted system of spinning are opening, scouring, drying, 
carding, gilling, and combing. The opening, scouring, and drying operations 
were performed to remove the natural oils and dirt always present in grease 
wool which is accomplished by feeding the grease wool through a series of 
beaters to a mechanical scouring machine consisting of four bowls and four 
squeeze rolls, and then to a dryer where hot air is blown through the wool. The 
sarding machines consist of two large cylinders and a number of small rolls 
called workers and Burr Breast workers which remove the burrs from the wools. 
The cylinders and workers and Burr Breasts are covered with wire cloth con- 
sisting of wire teeth set in leather and bent to a uniform angle. The worsted 
ecard straightens, separates, and parallelizes the long wool fibers; cleans, re- 
moves burrs, shives and other extraneous vegetable matter; blends, distributes, 
and mixes the different lengths and qualities harmoniously into one quality and 
arranges the fibers in a continuous and convenient sliver form of definite weight 
and thickness. In gilling, fine steel pins pierce the wool and comb it and front 
rolls draw the wool through assembled faller pins straightening it. Since the 
ecard sliver is rarely uniform in weight the wool is given from two to four gilling 
processes before proceeding to the combs by feeding a number of wool slivers 
into the gills and combing them into one or two slivers as required which is 
known as doubling and accomplishes a further mixing of the stock or wool fibers 
and greater distribution of the various lengths of the fibers throughout the slivers. 
From the gills the sliver goes to the combs. A worsted combing machine has 
three distinct functions to perform, viz. to remove and separate the “short wool” 
fibers; to straighten and parallelize the retained long wool fibers; and to extract 
burrs, straw, shives, kemps, neps, weak fibers and dust. The wool is given two 
further gillings which accomplish a thorough blending of all lengths of the 
fibers, continue the straightening and parallelism, condition the top by adding 
some water, give the sliver uniform weight and wind it into a convenient size 
ball. The wool top is then ready for spinning (App. Exh. 62). 

Appellant in its factory in Manchester, N. H., had sixteen French combs and 
nine English combs. Appellant’s factory worked three shifts, five days a week. 
The sixteen French combs produced eleven pounds per hour, or about 20,000 
pounds a week. The nine English combs also produced 20,000 pounds but were 
not used on the fine wool for the Government but on coarser wool for the civilian 
trade. Appellant had three combing operators for the English combs, one per- 
son running three English combs and two operators for the French combs, each 
running eight combs. The English and French combs are distinct. The English 
comb has circles with pins, the comb revolving and combing the wool. On the 
French comb the machine is stationary and has a back and front movement 
which combs the wool. There was no searcity of operators and the workers 

were not interchangeable. A man trained to operate the English comb could 
not operate the French comb and vice versa (Hoyle, deposition pp. 32-35). 

The American Wool Hand Book, 1st edition, published by the American Wool 
& Book Company, 303 Fifth Avenue, New York (1938) contains on p. 392 a 
photograph of the English or Noble comb and on p. 390 a photograph of the 
French or Schlumberger comb. The French comb contained segments into which 
pin bars are fitted; along the edges of the pin bars pins are inserted and held 
in place by solder (Lincoln, deposition pp. 46, 47). 

Each bar on the French comb contains pins of a different size and what may 
be termed the first bar contains coarse pins and each next bar contains pins 
which become finer so that what may be termed the second bar has less coarse 
pins and what may be termed the last bar has very small and very fine pins. 
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Replacement is constantly required during the operation sinee pins break and 
wear off (Hoyle, deposition p, 36). 

When appellant commenced production it sent the pin bars out to Verhulst 
Comb Company to have pins replaced but the service was so poor that appellant 
was compelled to establish its own pin shop. 

The pins for the English combs were obtainable in the United States and were 
readily available and during 1941 the English combs produced 20,000 pounds 
each week. 

The pins for the French combs were obtainable only from Harding Rhodes, 
Ltd., Leeds, England. Appellant’s order for replacement French pins for its 
own pin shop were placed with R. H. Hood Company, 19th & Westmoreland 
Streets, Philadelphia 40, Pa., the United States agent for Harding Rhodes, Ltd. 

Mr. Hood testified that none of the pins for the French combs could be pro- 
cured in the United States from any domestic manufacturer and the only item 
produced in this country was the Noble comb pin which is not as fine or small 
as the French pin. He testified that Harding Rhodes, Ltd. was the largest 
manufacturer in the world of the French comb pins and the only one available 
in 1941 for trade with the United States, the other manufacturers being on the 
continent which was then in enemy hands. Mr. Hood stated: 

“R. H. Hood Company is the only stock carrying dealer for Harding Rhodes, 
Ltd. in the country. Manpower shortage in England was a cause of delay. 
Our shipments were very much further delayed by the uncertain shipping 
schedule, and because some of our shipments were lost by the bombing or sinking 
of ships.” 

He further stated that the only reason for the delay in fulfillment of appel- 
lant’s orders was the bombing of Britain. He testified that his company always 
carried an adequate stock which enabled it to fill all orders out of stock, and 
but for the bombing of Britain appellant’s orders would have been filled the day 
they were received (Hood, deposition April 7, 1954). 

There was a considerable amount of correspondence between appellant and 
R. H. Hood Company at the time of the performance of the contract. R. H. Hood 
Company’s letter of April 4, 1941 acknowledged appellant’s order No. 449 for 
Harding pins and stated that the order “will be shipped today” (App. Exh. 25b). 
Appellant’s letter to R. H. Hood Company dated May 14, 1941 (App. Exh. 25c) 
stated that appelant was “in desperate need”. R. H. Hood Company’s letter 
of May 15, 1941 (App. Exh. 25d) stated: 

“The only items remaining now on order are 40M #27 11/16 and 40M #28 
7/16. We are now completely out of these sizes but have quite a few of these 
sizes on order and you can rest assured that just as soon as these pins reach us 
we will make prompt shipment to you. Deliveries from Harding are still reach- 
ing us. There are frequent delays and we cannot depend on any shipping 
schedule or shipping dates they give us, hence it is impossible for us to give 
you exact delivery dates against your various orders.” 

Appellant’s letter to R. H. Hood Company dated May 29, 1941 (App. Exh. 25e) 
stated that it was “in desperate need of pins on order.” 

R. H. Hood Company’s letter of June 8, 1941 (App. Exh. 25f), in reply stated : 

“>. we owe you the following pins on your various orders: 


“Order #692—40M #28—%."’ 
Order #729—20M #26—%x"’ 
80M #24—1,"’ 
20M #27—A,"’ 
Order #766—5M 17 x 27—1%"’ 
Order #782—40M #24—%"’ 
40M #26—%_"’ 
100M #28—%_"" 


“We note that you are in desperate need of these pins. We have shipped to 
you today a 5M lot of the 17 x 27—15’’ which will complete order #766. 

“On all of the other items we have consignments on the way from England, 
and just as soon as we receive the pins we will complete your orders.” 

R. H. Hood Company’s letter of June 12, 1941 (App. Exh. 25j), stated: 

“Regarding the balance of the sizes of combers which we owe you, in accord- 
ance with Mr. Gill’s remarks to you, we are doing your best to locate some on 
this side. We mentioned to you in our letter of June 3rd that we have all of 
these items on the way from England now, and we have cabled to make sure 
that they have been sent.” 
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: Appellant by letter confirming wire of August 12, 1941 (App. Exh. 25i, 25m) 
informed R. H. Hood Company that it needed at least partial shipment of 
French comb pins in the following sizes: 


21x % 26 x ez 
22x % 27 x 1%e 
24 x % 28 x “6 
26 x %e 


R. H. Hood Company’s wire of August 12, 1941 (App. Exh. 25h) stated that 
it would ship some 24 x 4%’; 22 x %’’ on August 13th; some %e’’ by August 
14th or 15th; that it had no 27 x “4¢’’ and had cabled for them and believed they 
were in transit; that some of the 26 x 14." and 26 x %.’’ and 27 x %¢’’ would be 
shipped by August 13th. 

R. H. Hood Company’s letter of August 13, 1941 (App. Exh. 25n) reported on 
shipments made and stated: 

“This will leave two items mentioned in your letter of August 12th viz. #28— 
Ye’ and #27—14¢"’ which we have not shipped you any of. You will see from 
our telegram that we are going to ship you some of the #28—‘%e’’ either tomorrow 
or Friday, and that we have no #27—1%¢’’ but, that we have cabled for these 
and believe that they are in transit. We will do our very best for you on these 
#27—1\%6"’, but we cannot tell you definitely when they will be here as the 
steamship companies will not reveal the movements of their steamers and we 
do not know when pins are here until they are actually on the dock.” 

R. H. Hood Company’s letter of November 12, 1941 (App. Exh. 25r), informed 
appellant : 

“In regard to the #28—%,’’, we regret to state that we do not have a pin of this 
size as we are cleaned out of them entirely. We are continually cabling our 
principals about these pins, and they have told us that some will be sent in the 
nert available case. We cannot tell exactly when they will be here. Delivery 
depends upon how soon they can find a ship to bring them over. Owing to the 
bombing which is going on from time to time in England sometimes the cases 
have to be taken to 2 or 3 different ports before they can get them off and this 
delays delivery. You may rest assured that as soon as we get the pins we will 
ship them to you.” 

Appellant’s letter of November 28, 1941 (App. Exh. 25s), asked Hood to report 
on the pins undelivered. 

Appellant’s reply on November 28, 1941 asked for shipment by parcel post 
special delivery of all available 26—27 x %¢; that they were badly needed. 

R. H. Hood Company replied by telegram (App. Exh. 25u) that it had shipped 
20,000 26s x 4g; that it had no 27s or 28s; that the factory was rushing these 
sizes : 

“* * * but regret cannot give delivery date owing to war conditions.” 

R. H. Hood Company’s letter of December 1, 1941 (App. Exh. 25v), stated: 

“In reply to your letter of Nov. 28th, the status of the orders you mention is 
as follows: 

“Order #782: The 20M #26—7/16’’ were shipped and billed to you on July 
7th, and this order is completed. 

“Order #944: The 100M #27—11/16’’ were shipped on Noy. 24th and invoice 
invoice will be sent you shortly. 

“Order #1433: The 10M #24—1%”’ were shipped on Noy. 24th and invoice 
will be sent you shortly. 

“Order #1629: 200M #24—%’’. We will ship these just as soon as they 
come in, but we cannot state delivery date owing to war conditions. We will keep 
right after our factory on this size. The item of No. 27—7/16’’ is completed. 
40M were shipped and billed on Sept. 29th. Likewise 40M on Oct. 20th and 120M 
were shipped on Noy. 24th and bill for these will be sent you very shortly. 

“Order #1758: 160M #28—7/16. We will rush these all possible as per our 
telegram of today. #27—7/16’’. We shipped you 280M on Nov. 24th and they 
will be billed very shortly. We will rush balance all possible. #26—7/16’’. 
See our telegram of today’s date. 

“Order #1832: 10M 17 x 27—1%’’. We will rush all possible, but we cannot 
give delivery dates for the reason stated in our telegram of today. 

“Order #1863: We also have this order from you for 200M each #27— 
7/16"’ and #28—7/16’’, and we will rush them all possible. 
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“We can assure you that we are doing our very best for you and will complete 
all your orders at the earliest possible moment. 
“Thanking you for your favors, we are, 
“Yours very truly, 
“R. H. HOOD CO., 
“Per JOSEPH MARSTON.” 


Appellant’s orders for pins the delays by Hood in filling them are as follows: 

Order #692 dated May 8, 1941, for 120,000 pins was filled August 20, 1941, 
the delay amounted to 140 days, 

Order #739 dated May 16, 1941, for 80,000 pins was shipped by Hood August 
13, 1941, a delay of 89 days, 

Order #782 dated May 23, 1941, for 20,000 pins was shipped September 10, 
1941, a delay of 110 days, 

Order #837 dated June 15, 1941, for 100,000 pins was shipped September 10, 
1941, a delay of 97 days, 

Order #994 dated June 25, 1941, for 120,000 pins was shipped September 10, 
1941, a delay of 77 days, 

Order #994 dated June 25, 1941, for 100,000 pins was shipped November 24, 
1941, a delay of 152 days, 

Order #1173 dated July 22, 1941, for 11,000 pins was shipped August 28, 1941, 
a delay of 37 days. 

Prior thereto appellant’s order #449 was shipped by Hood the day it was re- 
ceived. (See App. Exh. 19 to 23; 25b.) 

Appellant’s production on the French combs was set for 20,000 pounds a week. 
It established its own pin shop April 5, 1941 (App. Exh. 66, Production Sheet 
for Week Ending April 5, 1941). Prior thereto it had depended upon an out- 
side shop for comb repairs but found it unsatisfactory. 

Based upon its Production Sheets, one for each week (App. Exh. 66) and de- 
ducting the 20,000 pounds produced on the English combs, appellant’s produc- 
tion from the French combs thereafter was as follows: 


= 


[Production sheets, App. Exh. 66] 


Week ending— Pounds | Week ending—Continued Pounds 
1041--- BF. « Denddo-od ave 4, 922 1941—Aug, 9---.---.-.--.. 8, 515 
ADE A Reagan leben 10, 482 BING, Wh citamnibintiione 6,111 
RN BD sassy cake Sede 4,187 MBS, Danks ashes ake 9, 761 
ADT DB ccuiirtd. ims 7, 687 ANG heck ae) 
Mans: Dtncncoustcuses ale NE I Bit cee hee cestn ts 8, 800 
Mae 10. ciieuisdoass )2e > Geers 
SE TT tc teeteicnt hte 0 I tata 788 
Maw 24k dt ene 133 BONG tlc Reoeanmas ee 
BDI isiiianns Neale wath 749 | Cee ihe -.. eae eealiaie 9, 264 
AUNC, To retans $45 9, 722 (AGES Dstattdecea eins 8, 763 
Bane 34. unaieatoaa 4,414 MOG Bi ctticte cn eperet hast 11, 397 
PIO hi caching tsa T, OOT CPOE. Doin bends tics a niks et ee 
SIMS BBA. imanits 2, 604 | NOW th suvinit ok at ee 
PUG Di Ba tesmnte os 5, 131 OF Ri Pik tise hint cnmeness 2, 476 
July) AB 84 ena 6, 847 eS |) See 9, 904 
JULy’ TD. 2iis wsuinnr: Steel NOV. (Bedcnnins¢ ben on, eee 
Say 2Oi eens, ASO Nine iin a ratraelotns 20, 772 
AU@. ‘S.licusccutcas 3, Oe 





It might be said that appellant’s production of wool top limped along due to 
the failure of R. H. Hood Company to promptly supply it with replacement pins. 

Arthur Hoyle, appellant’s overseer in charge of carding, combing and spinning 
stated that the French combs were completely equipped when production started 
and that there were a few replacement pins on hand. He testified (Hoyle, 
deposition p. 36) : 

“Well, we had, I think, Hood of Philadelphia. He helped us out quite a bit. 
He sent us quite a few pins and in general the whole pin situation was very bad. 

“Q. Well, if you had had pins available or had been able to obtain pins 
promptly would you have been able to operate the French combing machines ?— 
A. Yes. 

“Q. And to have produced this 20,000 pounds or a little better?—A. Twenty 
thousand pounds or a little better.” 
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Mr. Hoyle testified on cross examination (Hoyle, deposition p. 44): 

“Q. What were the other delays after May 8th?—A. It was all pins.” 

It is submitted that an excusable cause of delay has been established. It is 
apparent that the cause did not exist on April 4, 1941 when appellant’s Order 
No. 449 for Harding pins was immediately filled but that it arose on May 8, 1941 
when appellant’s Order No. 692 for 120,000 French or Harding pins was not filled 
promptly and was delayed until August 20, 1941. Appellant's top production in 
the three weeks following the week including May 8, 1941 viz. the weeks ending 
May 17th, 24th and 30th, 1941, amounted to 882 pounds or an average of 294 
pounds per week. 

If it had not been for the delay in obtaining pins for the French combs 
appellant would from and after May 8, 1941 have produced 20,000 pounds of wool 
top each week for the duration of the contract. 

Appellant’s top production in the three weeks after May 8, 1941, 882 pounds 
were produced, an average weekly production of 894 pounds per week instead 
of 20,000 pounds. In the next five weeks 23,837 pounds were produced, an aver- 
age of 4,959 pounds. In the next four weeks, 26,182 pounds were produced, an 
average of 6,533 pounds. In the next five weeks, 46,991 pounds were produced, 
an average of 9,398 pounds. In the next four weeks, 24,312 pounds were pro- 
duced, an average of 6,078 pounds. In the next five weeks, 50,444 pounds were 
produced, an average of 12,611 pounds. In the last five weeks, 63,540 pounds 
were produced, an average of 12,708 pounds. A production of 20,000 pounds 
was achieved only in the weeks ending October 25th, November 22nd, and Novem- 
ber 29th. Combing production was completed on November 29, 1941 and de- 
liveries under the contract completed on December 18, 1941. 

In the twenty-seven weeks after May 8, 1941, appellant’s top production 
amonnte? to 238.460 pounds. Had appellant produced 20,000 pounds per week 
this production would have been completed in twelve weeks or by the week end- 
ing August 2, 1941, and deliveries under the contract have been completed by 
Se ovr 1. 1941. 

The delay in deliveries due to this cause amounted to fifteen weeks. 

It is next submitted that the cause of delay was excusable. The cause of 
delay was the bombing of Britain and the Battle of the Atlantic. When this 
contract was awarded December 17, 1940, it cannot be reasonsbly concluded 
that a small textile mill in New England should have foreseen the events that 
took place in 1941. No one knew that Britain was to become the bastion of 
Western civilization or that bombing attacks would lay Coventry to ashes. Cer- 
tainly Mr. Chamberlin did not expect that this would happen and the America 
Firsters of this country were arguing that the United States need not enter the 
war. It is submitted that the delay in French pins from and after May 8, 1941, 
due to the bombing of Britain and the Battle of the Atlantic was not foreseeable 
on December 17, 1940 when appellant entered into this contract. 

The causes of delay, the bombing of Britain and the Battle of the Atlantic 
were “acts of ... the public enemy” and were “unforeseeable causes beyond 
the control and without the fault or negligence of the contractor” the appellant. 

The failure of the subcontractor, R. H. Hood & Company to perform due to 
the bombing of Britain and the Battle of the Atlantic was excusable: Bergman 
Knitting Mills, Inc., ASBCA No. 475; Andresen & Company, Inc., ASBCA No. 633. 

This appeal is heard de novo by the Board: Russel R. Gannon Co., Inc., 
ASBCA No. 1199, 1388; and it is proper for the Board to allow a fifteen week 
extension of time. 

It is submitted that the appeal should be sustained to the extent that the 
Board considers proper. 

Respectfully submitted. 

Edwin J. McDermott, 
Epwin J. McDERMOTT, 
Attorney for Appellant. 
SEPTEMBER 17, 1957. 
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APPENDIX II 
ARMED SERVICES BOARD OF CONTRACT APPEALS 


APPEAL OF RAYLAINE Worsteps, INc., UNpeR Contract W669-QM-10270 
ASBCA No. 1842 
APPELLANT'S SUPPLEMENTAL BRIEF 


In appellant’s brief dated September 17, 1957, it is submitted that upon the 
evidence therein set forth appellant’s deliveries under the contract were de- 
layed by fifteen weeks by reason of R. H. Hood & Company’s failure to make 
timely delivery of replacement French comb pins. The evidence set forth is that 
the delay in the furnishing of replacement comb pins by R. H. Hood & Company 
commenced May 8, 1941; that the appellant’s French combs had a production 
capacity of 20,000 pounds per week; that appellant’s top production was com- 
pleted November 29, 1941, and deliveries under the contract completed December 
18, 1941; that in the 27 weeks between May 8, 1941, and November 29, 1941, 
appellant’s top production amounted to 238,460 pounds; that had appellant pro- 
duced 20,000 pounds per week this production would have been completed in 
twelve weeks or by week ending August 2, 1941, and deliveries under the con- 
tract would have been completed by September 1, 1941. It is by such brief sub- 
mitted that the delay in production due to this cause amounted to fifteen weeks. 

In addition to the evidence set forth in appellant’s brief dated September 17, 
1957, the following is submitted: 

Appellant’s orders for pins to R. H. Hood & Company, the number of pins or- 
dered, and the number of days of delay in Hood’s fulfillment of such orders were 
as follows: 


Order and exhibit No. | Quantity of | Number cf 
| pins ordered days late 

692 (App. Exh. 21) .--- Pi sian ca ae ee os Re 120, 000 140 
Pe Sn: SE, So o.0 su caanebsdaameinnthiinidurcssimeabionendiurmaae wah 80, 000 89 
PE CDN eh s chads cocldebaadwocsesc ches bse dSawnsehsreenncdeel 20, 000 11) 
san oi ok all Os Sdanin maanarepeadtias saiicaiate Gdineti aia 100, 000 97 
eG, SE, BE. tiation ha wwnnoenen ns ceebibbiiineihadaeieimameenn 120, 000 77 
SS, GE, BP ninco cnnmmnenatuni sects vinci te clediclesevicdel ee acaaaaotiaiiaiantta midis 7 100, 000 152 
1173 (App. Exh. 22)........ Peete edb a eOIE © 2c A RRS diewisaes 11, 000 37 

Pinca schon canis RE A se alla De asic ice sac clic ae eagles 551, 000 702 


Since the days of delay on the seven deliveries totaled 702 days, the seven 
deliveries involved averaged about 100 days late or about fifteen weeks. It is 
submitted that appellant’s contention in its brief dated September 17, 1957, thus 
receives additional support, and that the evidence is conclusive. 

Furthermore appellant's letter of December 11, 1941, stated that the remis- 
sion of liquidated damages which it had requested would amount to $25,462. 
If the Board adopts the appellant’s contention that the delay in deliveries after 
September 1, 1941, was caused by R. H. Hood & Company’s failure to deliver 
replacement French pins on time and grants an extension of time for all de- 
liveries after September 1, 1941, then the amount of liquidated damages for- 
given according to the schedule of liquidated damages amounts to $29,684.91. 
This amount is the detail of the approximation of $25,462 set forth in appellant’s 
letter of December 11, 1941. If the Board considers that the letter of December 
11, 1941, amounts to a limitation on the amount of relief which the Board may 
grant then certainly the $25,462 requested is adequately supported by the record. 

It is respectfully requested that the foregoing be considered in conjunction 
with appellant’s brief dated September 17, 1957. 

Respectfully submitted. 

Edwin J. McDermott, 
Epwin J. McDERMOTT, 
Attorney for Appellant. 
SEPTEMBER 30, 1957. 
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APPENDIX III 
JULY 30, 1958. 
Re Special investigation to hear witnesses regarding Raylaine Worsteds, Inc., a 
New Hampshire textile company, and an Army contract. 
JOHN J. COURTNEY, Esq., 

Special Counsel, Subcommittee for Special Investigations Committee on 
Armed Services, House of Representatives, Congress of the United 
States, Old House Office Building, Washington, D. C. 

DEAR Mr. CourTNEY: At the executive session of the committee on Friday, 
July 25, 1958, the committee inquired how, when Raylaine had requested a 6- 
weeks’ extension of time of the contracting officer in 1941, it had computed the 15 
weeks’ extension of time requested of the Armed Services Board of Contract 
Appeals. At the time, the detailed explanation and evidence did not come to 
my mind but my review of the record has disclosed it and I would be remiss in 
my duties as a lawyer if I did not furnish it, albeit somewhat tardily. 

Before the Board Raylaine established that its production capacity from 
French combs was 21,120 pounds per week. The rate was 11 pounds per hour, 
16 combs, 24 hours per day, 5 days per week (Hoyle, deposition of March 8, 1955, 
pp. 32, 33, 34). 

It was established that the delay in top production due solely to inability to 
secure prompt deliveries of replacement pins for French combs commenced May 
8, 1941. Raylaine’s order No. 692 issued May 8, 1941, for 120,000 pins was not 
filled by R. H. Hood & Co., the exclusive United States agent for Harding Rhodes, 
Ltd., the sole manufacturer of pins for French combs, until August 20, 1941, a 
delay of 140 days (appellant’s exhibit 21). 

Raylaine’s 1941 production sheets (appellant’s exhibit 66) established the fol- 
lowing production of top from French combs: 


Week ending Pounds | Week ending—Continued Pounds 
1941—Apr. 5 :, 922 1941—Aug. 2 wu Liao 
Apr. 12 10, 432 Aug. 9 = 8, 515 

Apr. 19 Le 4, 187 Aug. 16 a ee 

PE 7, 687 Aug. 28._. a 9, 761 

ee 4, 792 Aug. 30 _. 11, 674 

May 10 : 2 Gee Sept. 6 _._. 8, 800 

May 17_- 0) Sept. 18 ... 8, 245 

May 24 133 Sent-20.- 2... 788 

May 30_- 7 749 Sept. 27 lee 6, 479 

June 7 9, 722 Oct. 4 9, 264 

June 14 = 4, 414 eth: B= oes si wu 8, 763 

June 21 7, OOF Oct. 18 i 11, 397 

i ey - 2, GO4 Oct. 25 a 21, 020 

July 5 5, 131 Nov. 1 : 8, 701 

July 12 - 6, 847 Nov. 8 c 2, 476 

July 19 8, T97 Nov. 15 i 9, 904 

July 26 : 5, 1 Nov. 22 : 21, 688 

Nov. 29 20, T72 


In the 29 weeks from, and after, the week ended May 10 to the week ended 
November 29, 1941, Raylaine produced 236,038 pounds of top from French 
combs to complete top production for contract W-669-QM-—10270. Shipments of 
worsted cloth were completed December 18, 1941, or 19 days after top production 
was completed. Raylaine produced from the French combs 21,020 pounds of top 
the week ended October 25, 1941; 21,688 pounds the week ended November 22, 
1941; and 20.772 pounds the final week ended November 29, 1941. Had no delay 
in replacement pins from Harding Rhodes, Ltd., occurred, Raylaine’s French comb 
operations at the rate of 21,120 pounds of top per week would have produced 
236,038 pounds of top in 11 weeks and 2 days or by July 25, 1941, and deliveries of 
worsted cloth under the contract would have been completed 19 days there 
after or by August 13, 1941, instead of December 18, 1941, or 19 weeks earlier 
Clearly an extension of 15 weeks for the excusable cause of delay was a proper 
request before the Board in lieu of the 6-week extension requested of the con 
tracting officer. 

In addition, R. H. Hood & Co. in filling 7 orders placed from May 8, to July 22, 
1941, for a total of 551,000 pins, was late from 37 days to 152 days for a total of 
702 days for the 7 orders or an average of 14 weeks 4 days late per order (appel 
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lant’s exhibits 19 to 23). R. H. Hood & Co, filled Raylaine’s first order the day it 
was received, viz, April 4, 1941 (appellant’s exhibit 25h), but thereafter the time 
as stated ranged from 37 days to 152 days. Thus 15 weeks’ delay in Raylaine’s 
top production was corroborated by Hood’s 15 weeks’ delay in filling orders for 
pins. 

There was clear, convincing, and conclusive evidence before the Board in 
support of Raylaine’s request for a 15-week extension of time for deliveries. 

In a prior decision, appeal of Russel R. Gannon Company, Inc. (ASBCA Nos. 
1199 and 1388), the Armed Services Board of Contract Appeals on 14 December 
1953 said: “When an appeal is perfected the case is heard here de novo * * *.” 
In the Gannon appeal the Government before the contracting officer contended for 
a redetermined contract price of $607,682; and before the Armed Services Board 
of Contract Appeals for $480,482 or $127,200 less for the contractor. The Board 
held this proper. 

In the Raylaine case the company asked for $25,462 when before the contracting 
officer and when before the Board de novo asked for $41,284.21. The principle 
is the same. Sauce for the goose is sauce for the gander. 

It is requested that this be marked as an additional McDermott exhibit for 
the committee. 

Please acknowledge. 

Respectfully submitted. 

fdwin J. McDermott, 
EDWIN J. McDERMOTT. 
x 





